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Monday, August 8, 2011 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. é 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 


14 CFR Part 97 


[Docket No. 30795; Amdt. No. 3436] 


Standard Instrument Approach 
Procedures, and Takeoff Minimums 
and Obstacle Departure Procedures; 
Miscellaneous Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This establishes, amends, 
suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) and associated Takeoff 
Minimums and Obstacle Departure 
Procedures for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, adding new 
obstacles, or changing air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affected 
airports. 


DATES: This rule is effective August 8, 
2011. The compliance date for each 
SIAP, associated Takeoff Minimums, 
and ODP is specified in the amendatory 
provisions. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of August 8, 
2011. 


ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 


For Examination 

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 


_ Washington, DC 20591; 


2. The FAA Regional Office of the 
region in which the affected airport is 
located; 

3. The National Flight Procedures 
Office, 6500 South MacArthur Blvd., 
Oklahoma City, OK 73169 or 

4. The National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Availability—All SIAPs and Takeoff 
Minimums and ODPs are available 
online free of charge. Visit http:// 
www.nfdc.faa.gov to register. 
Additionally, individual SIAP and 
Takeoff Minimums and ODP copies may 
be obtained from: 

1. FAA Public Inquiry Center (APA-— 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 


FOR FURTHER INFORMATION CONTACT: 
Harry J. Hodges, Flight Procedure. 
Standards Branch (AFS—420), Flight 
Technologies and Programs Divisions, 
Flight Standards Service, Federal 
Aviation Administration, Mike 
Monroney Aeronautical Center, 6500 
South MacArthur Blvd., Oklahoma City, 
OK 73169 (Mail Address: P.O. Box 
25082, Oklahoma City, OK 73125) 
Telephone: (405) 954-4164. 
SUPPLEMENTARY INFORMATION: This rule 
amends Title 14 of the Code of Federal 
Regulations, part 97 (14 CFR part 97), by 
establishing, amending, suspending, or 
revoking SIAPS, Takeoff Minimums 
and/or ODPS. The complete regulators 
description of each SIAP and its 
associated Takeoff Minimums or ODP 
for an identified airport is listed on FAA 
form documents which are incorporated 
by reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and 14 
CFR part 97.20. The applicable FAA 
Forms are FAA Forms 8260-3, 8260-4, 
8260-5, 8260—15A, and 8260—15B when 
required by an entry on 8260—15A. 

The large number of SIAPs, Takeoff 
Minimums and ODPs, in addition to 


their complex nature and the need for 

a special format make publication in the 
Federal Register expensive and 
impractical. Furthermore, airmen do not 
use the regulatory text of the SIAPs, 
Takeoff Minimums or ODPs, but instead 
refer to their depiction on charts printed 
by publishers of aeronautical materials. 
The advantages of incorporation by 
reference are realized and publication of 
the complete description of each SIAP, 
Takeoff Minimums and ODP listed on 
FAA forms is unnecessary. This 
amendment provides the affected CFR 
sections and specifies the types of SIAPs 
and the effective dates of the associated 
Takeoff Minimums and ODPs. This 
amendment also identifies the airport 
and its location, the procedure, and the 
amendment number. 


The Rule 


This amendment to 14 CFR part 97 is 
effective upon publication of each 
separate SIAP, Takeoff Minimums and 
ODP as contained in the transmittal. 
Some SIAP and Takeoff Minimums and 
textual ODP amendments may have 
been issued previously by the FAA ina 
Flight Data Center (FDC) Notice to 
Airmen (NOTAM) as an emergency 
action of immediate flight safety relating 
directly to published aeronautical 
charts. The circumstances which 
created the need for some SIAP and 
Takeoff Minimums and ODP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPS and Takeoff’ 
Minimums and ODPS, an effective date 
at least 30 days after publication is 
provided. 

Further, the SIAPs and Takeoff 
Minimums and ODPS contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Procedures 


‘ (TERPS). In developing these SIAPS and 


Takeoff Minimums and ODPs, the 
TERPS criteria were applied to the 
conditions existing or anticipated at the 
affected airports. Because of the close 
and immediate relationship between 
these SIAPs, Takeoff Minimums and 
ODPs, and safety in air commerce, I find 
that notice and public procedures before 
adopting these SIAPS, Takeoff 
Minimums and ODPs are impracticable 
and contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 
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~ Conclusion 


The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a 
“significant regulatory action’ under 
Executive Order 12866; (2) is not a 
“significant rule ’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Air Traffic Control, Airports, 
Incorporation by reference, and 
Navigation (air). 

Issued in Washington, DC, on July 22, 
2011. 

John M. Allen, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me, Title 14, 
Code of Federal Regulations, Part 97 (14 
CFR part 97) is amended by 
establishing, amending, suspending, or 
revoking Standard Instrument Approach 
’ Procedures and/or Takeoff Minimums 
and/or Obstacle Departure Procedures 
effective at 0902 UTC on the dates 
specified, as follows: 


PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 


@ 1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40106, 
40113, 40114, 40120, 44502, 44514, 44701, 
44719, 44721-44722. 


@ 2. Part 97 is amended to read as 
follows: 


Effective 25 Aug 2011 


Eufaula, AL, Weedon Field, RNAV (GPS) 
RWY 18, Amdt 1 

Eufaula, AL, Weedon Field, RNAV pied 
RWY 36, Amdt 1 

Eufaula, AL, Weedon Field, Takeoff 
Minimums & Obstacle DP, Amdt 1 

Gadsden, AL, Northeast Alabama Rgnl, ILS 
OR LOC/DME RWY 24, Orig 

Gadsden, AL, Northeast Alabama Rgnl, 
RNAV (GPS) RWY 6, Amdt 1 , 

Gadsden, AL, Northeast Alabama Rgnl, 
RNAV (GPS) RWY 18, Amdt 1 

Gadsden, AL, Northeast Alabama Rgnl, 
RNAV (GPS) RWY 24, Amdt 1 

Gadsden, AL, Northeast Alabama Rgnl, 
RNAV (GPS) RWY 36, Amdt 1 


Show Low, AZ, Show Low Rgnl, RNAV 
(GPS) RWY 24, Amdt 2 

St Johns, AZ, St Johns Industrial Air Park, 
RNAV (GPS) RWY 14, Amdt 1 

Alturas, CA, Alturas Muni, RNAV (GPS) 
RWY 31, Amdt 1 


West Palm Beach, FL, North Palm Beach 
County General Aviation, GPS RWY 8R, 
Orig, CANCELLED 

West Palm Beach, FL, North Palm Beach 
County General Aviation, ILS OR LOC 
RWY Amdt 1 


Burbank, CA, Bob Hope, RNAV (GPS) X RWY West Palm Beach, FL, North Palm Beach 


8, Orig-D 

Burbank, CA, Bob Hope, RNAV (RNP) Y 
RWY 8, Orig 

Burbank, CA, Bob Hope, RNAV (RNP) Z 

. RWY 8, Amdt 1 

Carlsbad, CA, McClellan-Palomar, ILS OR 
LOC/DME RWY 24, Amdt 9 

Carlsbad, CA, McClelfan-Palomar, RNAV 
(RNP) Z RWY 24, Orig 

Carlsbad, CA, McClellan-Palomar, VOR-A, 
Amdt 8 

Long Beach, CA, Long Beach/Daugherty 
Field, RNAV (GPS) Z RWY 30, Amdt 2 

Long Beach, CA, Long Beach/Daugherty 
Field, RNAV (RNP) RWY 12, Amdt 1 

Long Beach, CA, Long Beach/Daugherty 
Field, RNAV (RNP) Y RWY 30, Amdt 1 

Los Angeles, CA, Los Angeles Intl, RAY 
(RNP) Z RWY 24L, Amdt 1A 

Merced, CA, Merced Rgnl/Macready Field, 
GPS RWY 12, Orig-D, CANCELLED 

Merced, CA, Merced Rgnl/Macready Field, 

RNAV (GPS) RWY 12, Orig 

Oakdale, CA, Oakdale, RNAV (GPS) RWY 10, 
Amdt 1 

Oakdale, CA, Oakdale, RNAV (GPS) RWY 28, 
Amdt 1 

Oakdale, CA, Oakdale, VOR-A, Orig-B 


Palmdale, CA, Palmdale Rgnl/USAF Plant 42, 


ILS OR LOC RWY 25, Amdt 9 

Palmdale, CA, Palmdale Rgnl/USAF Plant 42, 
RNAV (GPS) RWY 25, Amdt 1 

Petaluma, CA, Petaluma Muni, GPS RWY 29, 
Orig, CANCELLED. 

Petaluma, CA, Petaluma Muni, RNAV (GPS) 
RWY 29, Orig 

Rio Vista, CA, Rio Vista Muni, RNAV (GPS) 
RWY 25, Amdt 2 

Santa Ana, CA, John Wayne Airport—Orange 
County, RNAV (GPS) Y RWY 19R, Amdt 
1B 

Santa Ana, CA, John Wayne Airport—Orange 
County, RNAV (RNP) Z RWY 19R, Orig 

Willows, CA, Willows-Glenn County, GPS 
RWY 34, Orig, CANCELLED 

Willows, CA, Willows-Glenn County, RNAV 
(GPS) RWY 34, Orig 

Willimantic, CT, Windham, LOC RWY 27, 
Amdt 3, CANCELLED 

Deland, FL, Deland Muni-Sidney H Taylor 
Field, VOR RWY 23, Amdt 3, CANCELLED 

Deland, FL, Deland Muni-Sidney H Taylor 
Field, VOR/DME RWY 23, Orig 


. Fort Myers, FL, Page Field, GPS RWY 5, Orig, 


CANCELLED 

Fort Myers, FL, Page Field, GPS RWY 23, 
Orig-A, CANCELLED 

Fort Myers, FL, Page Field, GPS RWY 31, 
Orig-B, CANCELLED 

Fort Myers, FL, Page Field, ILS OR LOC RWY 
5, Amdt 7 : 

Fort Myers, FL, Page Field, RNAV (GPS) 
RWY 5, Orig 

Fort Myers, FL, Page Field, RNAV (GPS) 
RWY 13, Amdt 1 

Fort Myers, FL, Page Field, RNAV (GPS) 
RWY 23, Orig 

Fort Myers, FL, Page Field, RNAV (GPS) 
RWY 31, Orig 


County General Aviation, RNAV (GPS) 
RWY 8R, Orig 

Canton, GA, Cherokee County, NDB RWY 5, 
Amdt 4 

Canton, GA, Cherokee County, RNAV (GPS) 
RWY 5, Amdt 1 


~Canton, GA, Cherokee County, RNAV (GPS) 


RWY 23, Amdt 1 

Canton, GA, Cherokee County, Takeoff 
Minimums and Obstacle DP, Amdt 2 

Fitzgerald, GA, Fitzgerald Muni, NDB RWY 
1, Orig-B 

Fitzgerald, GA, Fitzgerald Muni, RNAV (GPS) 
RWY 1, Orig 

Kailua/Kona, HI, Kona Intl at Keahole, ILS 
OR LOC/DME RWY 17, Amdt 2 

Kailua/Kona, HI, Kona Intl at Keahole, LOC/ 
DME BC RWY 35, Amdt 10 

Kailua/Kona, HI, Kona Intl at Keahole, RNAV 
(GPS) Y RWY 17, Amdt 1 

Kailua/Kona, HI, Kona Intl at Keahole, RNAV 
(GPS) Y RWY 35, Amdt 1 

Kailua/Kona, HI, Kona Intl at Keahole, RNAV 
(GPS) Z RWY 35, Amdt 1 

Kailua/Kona, HI, Kona Intl at Keahole, RNAV 
(RNP) Z RWY 17, Orig 

Kailua/Kona, HI, Kona Intl at Keahole, VOR/ 
DME OR TACAN RWY 17, Amdt 4, 
CANCELLED 

Kailua/Kona, HI, Kona Int! at Keahole, VOR/ 
DME OR TACAN RWY 17, Orig 

Kailua/Kona, HI, Kona Int] at Keahole, VOR/ 
DME OR TACAN RWY 35, Orig 

Kailua/Kona, HI, Kona Intl at Racnole,'¥ VOR 
OR TACAN RWY 35, Amdt 7, 
CANCELLED 

Kamuela, HI, Waimea-Kohala, RNAV (GPS) 
RWY 4, Amdt 1 

Kamuela, HI, Waimea-Kohala, VOR/DME 
RWY 4, Amdt 1 

Des Moines, IA, Des Moines, IA, ILS OR LOC 
RWY 31, ILS RWY 31 (CAT Il), ILS RWY 
31 (CAT II), Amdt 23 

Bloomington, IN, Monroe County, Takeoff 
Minimums and Obstacle DP, Amdt 6 

Lewisport, KY, Hancock Co—Ron Lewis 
Field, RNAV (GPS) RWY 5, Amdt 1 

Lewisport, KY, Hancock Co—Ron Lewis 
Field, RNAV (GPS) RWY 23, Amdt 1 

Great Barrington, MA, Walter J. Koladza, GPS 
RWY 11, Orig, CANCELLED 

Great Barrington, MA, Walter J. Koladza, 
RNAV (GPS) RWY 11, Orig 

Plymouth, MA, Plymouth Muni, ILS OR 
LOC/DME RWY 6, Amdt 1 

Plymouth, MA, Plymouth Muni, RNAV (GPS) 
RWY 6, Amdt 1 

Plymouth, MA, Plymouth Muni, RNAV (GPS) 
RWY 24, Orig 

Cumberland, MD, Greater Cumberland Rgnl, 
LOC-A, Amdt 4 

Cumberland, MD, Greater Cumberland Rgnl, 
LOC/DME RWY 23, Amdt 6 

Cumberland, MD, Greater Cumberland Rgnl, 
RNAV (GPS) RWY 5, Amdt 1 : 

Cumberland, MD, Greater Cumberland Rgnl, 
RNAV (GPS) RWY 23, Orig 

Cumberland, MD, Greater Cumberland Rgnl, 
Takeoff Minimums and Obstacle DP, Amdt 
6 
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Houlton, ME, Houlton Intl, GPS RWY 5, Orig, 
CANCELLED 

Houlton, ME, Houlton Intl, GPS—A, Orig-A, 
CANCELLED 

Houlton, ME, Houlton Intl, RNAV (GPS) 
RWY 5, Orig 

Houlton, ME, Houlton Intl, RNAV-—A, Orig 

Houlton, ME, Houlton Intl, Takeoff 
Minimums and Obstacle DP, Amdt 2 

Houlton, ME, Houlton Intl, VOR/DME RWY 
5, Amdt 11 

Cheboygan, MI, Cheboygan County, RNAV 
(GPS) RWY 10, Amdt 3 

Detroit, MI, Willow Run, RNAV (GPS) RWY 
23R, Amdt 1 

Howell, MI, Livingston County Spencer J. 
Hardy, ILS OR LOC RWY 13, Amdt 1 

Howell, MI, Livingston County Spencer J. 
Hardy, RNAV (GPS) RWY 13, Amdt 2 

Howell, MI, Livingston County Spencer J. 
Hardy, RNAV (GPS) RWY 31, Amdt 1 

Port Huron, MI, St Clair County Intl, NDB 
RWY 4, Amdt 4 

Port Huron, MI, St Clair County Intl, RNAV 
(GPS) RWY 4, Orig 

Port Huron, MI, St Clair County Intl, RNAV 
(GPS) RWY 22, Orig 

Port Huron, MI, St Clair County Intl, VOR/ 
DME-A, Amdt 8 

Port Huron, MI, St Clair County Intl, VOR/ 
DME RNAV OR GPS RWY 22, Amdt 2A, 
CANCELLED 

South Haven, MI, South Haven Area Rgnl, 
RNAV (GPS) RWY 4, Amdt 1A 

_South Haven, MI, South Haven Area Rgnl, 
RNAV (GPS) RWY 22, Amdt 1A 

Two Harbors, MN, Richard B Helgeson, 
RNAV (GPS) RWY 24, Orig-A 

Cuba, MO, Cuba Muni, RNAV (GPS) RWY 36, 
Orig-A 

Maryville, MO, Northwest Missouri Rgnl, 
RNAV (GPS) RWY 14, Amdt 1 

Maryville, MO, Northwest Missouri Rgnl, 
RNAV (GPS) RWY 32, Amdt 1 

Mexico, MO, Mexico Memorial, RNAV (GPS) 
RWY 6, Amdt 1 

Neosho, MO, Neosho Hugh Robinson, RNAV 
(GPS) RWY 1, Amdt 1 

Neosho, MO, Neosho Hugh Robinson, RNAV 
(GPS) RWY 19, Amdt 1 

Potosi, MO, Washington County, RNAV 
(GPS) RWY 2, Amdt 2 

Sikeston,,.MO, Sikeston Memorial Muni, 
RNAV (GPS) RWY 20, Amdt 1 

St Louis, MO, Lambert-St Louis Intl, RNAV 
(GPS) RWY 6, Amdt 1 

Bay St Louis, MS, Stennis Intl, ILS OR LOC 
RWY 18, Amdt 1 

Bay St Louis, MS, Stennis Intl, RNAV (GPS) 
RWY 18, Amdt 1 

Bay St Louis, MS, Stennis Intl, RNAV (GPS) 
RWY 36, Amdt 2 

Pascagoula, MS, Trent Lott Intl, ILS OR LOC 
RWY 17, Amdt 2 

Pascagoula, MS, Trent Lott Intl, RNAV (GPS) 
RWY 17, Amdt 1 

Pascagoula, MS, Trent Lott Intl, Takeoff 
Minimums and Obstacle DP, Amdt 1 

Goldsboro, NC, Wayne Executive Jefport, ILS 
OR LOC RWY 23, Amdt 2 

Goldsboro, NC, Wayne Executive Jetport, 
RNAV (GPS) RWY 5, Amdt 1 

Goldsboro, NC, Wayne Executive Jetport, 
RNAV (GPS) RWY 23, Amdt 1 

Goldsboro, NC, Wayne Executive Jetport, 
VOR-A, Amdt 6 


Hickory, NC, Hickory Rgnl, ILS OR LOC 
RWY 24, Amdt 8 

Hickory, NC, Hickory Rgnl, RNAV (GPS) 
RWY 1, Amdt 1 

Hickory, NC, Hickory Rgnl, RNAV (GPS) 
RWY 6, Amdt 1 

Hickory, NC, Hickory Rgnl, RNAV (GPS) 
RWY 19, Amdt 1 

Hickory, NC, Hickory Rgnl, RNAV (GPS) 
RWY 24, Amdt 1 

Hickory, NC, Hickory Rgnl, Takeoff 
Minimums and Obstacle DP, Amdt4_ . 

Lumberton, NC, Lumberton Muni, GPS RWY 
5, Orig-A, CANCELLED 

Lumberton, NC, Lumberton Muni, GPS RWY 
13, Orig, CANCELLED 

Lumberton, NC, Lumberton Muni, ILS OR 
LOC RWY 5, Amdt 1 

Lumberton, NC, Lumberton Muni, RNAV 
(GPS) RWY 5, Orig 

Lumberton, NC, Lumberton Muni, RNAV 
(GPS) RWY 13, Orig 

Lumberton, NC, Lumberton Muni, RNAV 
(GPS) RWY 23, Orig 

Lumberton, NC, Lumberton Muni, VOR RWY 
5, Amdt 8B, CANCELLED 

Lumberton, NC, Lumberton Muni, VOR RWY 
13, Amdt 9B, CANCELLED 

Shelby, NC, Shelby-Cleveland County Renl, 
RNAV (GPS) RWY 5, Amdt 2 

Shelby, NC, Shelby-Cleveland County Rgnl, 
RNAV (GPS) RWY 23, Orig 

Mount Holly, NJ, South Jersey Rgnl, GPS 
RWY 8, Orig-A, CANCELLED 

Mount Holly, NJ, South Jersey Rgnl, RNAV 
(GPS) RWY 8, Orig 

Mount Holly, NJ, South Jersey Rgnl, RNAV 
(GPS) RWY 26, Orig 

Canandaigua, NY, Canandaigua, RNAV (GPS) 
RWY 13, Amdt 1 

Canandaigua, NY, Canandaigua, RNAV (GPS) 
RWY 31, Orig 

Farmingdale, NY, Republic, ILS OR LOC 
RWY 14, Amdt 8A 

Farmingdale, NY, Republic, RNAV (GPS) 
RWY 1, Amdt 1 

Farmingdale, NY, Republic, RNAV (GPS) 
RWY 19, Amdt 1 

Farmingdale, NY, Republic, RNAV (GPS) Y 
RWY 14, Amdt 1 

Farmingdale, NY, Republic, RNAV (RNP) Z 
RWY 14, Orig 

Cleveland, OH, Burke Lakefront, ILS OR LOC 
RWY 24R, Amdt 1 

Cleveland, OH, Burke Lakefront, NDB OR 
GPS RWY 24R, Amdt 1A, CANCELLED 

Cleveland, OH, Burke Lakefront, RNAV 
(GPS) RWY 24R, Orig 

Columbus, OH, Rickenbacker Intl, ILS OR 
LOC RWY 5L, Amdt 1 

Columbus, OH, Rickenbacker Intl, ILS OR 
LOC RWY 5R, ILS RWY 5R (SA CAT J), ILS 
RWY 5R (CAT II), Amdt 3 

Columbus, OH, Rickenbacker Intl, ILS OR 
LOC RWY 23L, Amdt 1 

Columbus, OH, Rickenbacker Intl, NDB RWY 
5R, Amdt 2 

Columbus, OH, Rickenbacker Intl, NDB RWY 
23L, Amdt 2 

Columbus, OH, Rickenbacker Intl, RNAV 
(GPS) RWY 5L, Orig 

Columbus, OH, Rickenbacker Intl, RNAV 
(GPS) RWY 5R, Amdt 1 

Columbus, OH, Rickenbacker Intl, RNAV 
(GPS) RWY 23R, Orig 

Galion, OH, Galion Muni, RNAV (CPs) RWY 
5, Orig 


Galion, OH, Galion Muni, RNAV (GPS) RWY 
23, Orig 

Galion, OH, Galion Muni, VOR RWY 23, 
Amdt 13 

Galion, OH, Galion Muni, VOR/DME RNAV 
OR GPS RWY 5, Amdt 2, CANCELLED 

Mount Vernon, OH, Knox County, RNAV 
(GPS) RWY 10, Amdt 1 

Mount Vernon, OH, Knox County, RNAV 
(GPS) RWY 28, Amdt 1 

Toledo, OH, Toledo Executive Airport, 
RNAV (GPS) RWY 4, Orig 

Toledo, OH, Toledo Executive Airport, 
RNAV (GPS) RWY 32, Orig 

Toledo, OH, Toledo Executive Airport, VOR 
RWY 4, Amdt 9C 

Toledo, OH, Toledo Executive Airport, VOR/ 
DME OR GPS RWY 4, Amdt 2A, 
CANCELLED 

Clinton, OK, Clinton Rgnl, RNAV (GPS) RWY 
17, Amdt 2 

Clinton, OK, Clinton Rgnl, RNAV (GPS) RWY 
35, Amdt 3 

Oklahoma City, OK, Sundance Airpark, 
RNAV (GPS) RWY 17, Amdt 1 

Oklahoma City, OK, Sundance Airpark, 
RNAV (GPS) RWY 35, Amdt 1 

Oklahoma City, OK, Will Rogers World, ILS 
OR LOC RWY 17L, Amdt 2 

Oklahoma City, OK, Will Rogers World, ILS 
OR LOC RWY 17R, Amdt 11 

Oklahoma City, OK, Will Rogers World, ILS 
OR LOC RWY 35R, ILS RWY 35R (SA CAT 
1), ILS RWY 35R (CAT II), Amdt 9 

Oklahoma City, OK, Will Rogers World, ILS 
OR LOC/DME RWY 35L, Amdt 1 

Oklahoma City, OK, Will Rogers World, 
RADAR 1, Amdt 21 

Oklahoma City, OK, Will Rogers World, 
RNAV (GPS) RWY 13, Amdt 2 

Oklahoma City, OK, Will Rogers World, 
RNAV (GPS) RWY 31, Amdt 1 

Oklahoma City, OK, Will Rogers World, 
RNAV (GPS) Y RWY 17L, Amdt 2 

Oklahoma City, OK, Will Rogers World, 
RNAV (GPS) Y RWY 17R, Amdt 3 

Oklahoma City, OK, Will Rogers World, 
RNAV (GPS) Y RWY 35L, Amdt 3 

Oklahoma City, OK, Will Rogers World, 
RNAV (GPS) Y RWY 35R, Amdt 2 

Oklahoma City, OK, Will Rogers World, 
RNAV (RNP) Z RWY 17L, Amdt 2 

Oklahoma City, OK, Will Rogers World, 
RNAV (RNP) Z RWY 17R, Orig 

Oklahoma City, OK, Will Rogers World, 
RNAV (RNP) Z RWY 35L, Orig 

Oklahoma City, OK, Will Rogers World, 
RNAV (RNP) Z RWY 35R, Amdt 1 

Allentown, PA, Allentown Queen City Muni, 
RNAV (GPS) RWY 7, Amdt 1 

Allentown, PA, Allentown Queen City Muni, 
VOR-B, Amdt 8 

Shamokin, PA, Northumberland County, GPS 
RWY 26, Orig-A, CANCELLED 

Shamokin, PA, Northumberland County, 
RNAV (GPS) RWY 8, Orig 

Shamokin, PA, Northumberland County, 
RNAV (GPS) RWY 26, Orig 

Shamokin, PA, Northumberland County, 
VOR RWY 8, Amdt 3B 

Williamsport, PA, Williamsport Rgnl, RNAV 


. (GPS) RWY 9, Orig 


Williamsport, PA, Williamsport Rgnl, RNAV 
(GPS) RWY 12, Orig 

Williamsport, PA, Williamsport Rgnl, RNAV 
(GPS) RWY 30, Orig 
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Williamsport, PA, Williamsport Rgnl, Takeoff 
Minimums and Obstacle DP, Amdt 5 
Charleston, SC; Charleston AFB/Intl, Takeoff 
Minimums and Obstacle DP, Amdt 7 
Conway, SC, Conway-Horry County, Takeoff 
Minimums and Obstacle DP, Amdt 1A 
Rock Hill, SC, Rock Hill/York Co/Bryant 
Field, RNAV (GPS) RWY 2, Amdt 1 
Rock Hill, SC, Rock Hill/York Co/Bryant 
Field, RNAV (GPS) RWY 20, Amdt 1 
Copperhill, TN, Martin Campbell Field, 
RNAV (GPS) RWY 2, Orig 
Copperhill, TN, Martin Campbell Field, 
RNAV (GPS) RWY 20, Orig 
Copperhill, TN, Martin Campbell Field, 
Takeoff Minimums and Obstacle DP, Orig 
Dayton, TN, Mark Anton, NDB RWY 3, 
Amdt 2 
Dayton, TN, Mark Anton, RNAV (GPS) RWY 
3, Orig 
Dayton, TN, Mark Anton, RNAV (GPS) RWY 
21, Amdt 1 
Dayton, TN, Mark Anton, Takeoff Minimums 
& Obstacle DP, Amdt 3 
Lafayette, TN, Lafayette Muni, NDB RWY 19, 
Amdt 3, CANCELLED 
Millington, TN, Charles W. Baker, GPS RWY 
18, Orig-A, CANCELLED 
Millington, TN, Charles W. Baker, GPS RWY 
36, Orig-B, CANCELLED 
Millington, TN, Charles W. Baker, RNAV 
(GPS) RWY 18, Orig 
Millington, TN, Charles W. Baker, RNAV 
(GPS) RWY 36, Orig 
Millington, TN, Charles W. Baker, Takeoff 
Minimums & Obstacle DP, Amdt 1 
Millington, TN, Charles W. Baker, VOR/DME 
RWY 18, Amdt 2 
Somerville, TN Fayette County, RNAV (GPS) 
RWY 1, Orig 
Somerville, TN Fayette County, RNAV (GPS) 
RWY 19, Amdt 2 
Tullahoma, TN, Tullahoma Rgnl Arpt/Wm 
Northern Field, RNAV (GPS) RWY 6, 
Amdt 1 
Tullahoma, TN, Tullahoma Rgnl Arpt/Wm 
Northern Field, RNAV (GPS) RWY 18, 
Amdt 1 
Tullahoma, TN, Tullahoma Rgnl Arpt/Wm 
Northern Field, RNAV (GPS) RWY 24, 
Amdt 1 
Tullahoma, TN, Tullahoma Rgnl Arpt/Wm 
Northern Field, RNAV (GPS) RWY 36, 
Amdt 1 
Tullahoma, TN, Tullahoma Rgnl Arpt/Wm 
Northern Field, Takeoff Minimums & 
Obstacle DP, Amdt 1 
Union City, TN, Everett—Stewart Rgnl, 
RNAV (GPS) RWY 1, Amdt 1 
Union City, TN, Everett—Stewart Rgnl, 
Takeoff Minimums and Obstacle DP, 
Amdt 1 
Fort Worth, TX, Fort Worth Alliance, RNAV 
(GPS) RWY 34R, Amdt 2 
Blanding, UT, Blanding Muni, RNAV (GPS) 
RWY 35, Amdt 2 
Ogden, UT, Ogden-Hinckley, ILS OR LOC 
RWY 3, Amdt 4C 
Price, UT, Carbon County Rgnl/Buck Davis 
. Field, RNAV (GPS) RWY 36, Amdt 1 
Salt Lake City, UT, Salt Lake City Intl, RNAV 
(GPS) RWY 35, Amdt 1 
Norfolk, VA, Chesapeake Rgnl, ILS OR LOC * 
RWY 5, Amdt 1 
Norfolk, VA, Chesapeake Rgnl, RNAV (GPS) 
RWY 5, Amdt 1 


Norfolk, VA, Chesapeake Rgnl, RNAV (GPS) 
RWY 23, Orig 

Norfolk, VA, Chesapeake Rgnl, VOR/DME 
RWY 23, Amdt 1 

Norfolk, VA, Norfolk Intl, ILS OR LOC RWY 
5, Amdt 25 

Norfolk, VA, Norfolk } Intl, ILS OR LOC RWY 
23, Amdt 7 

Norfolk, VA, Norfolk Intl, RNAV (GPS) Z, 
RWY 5, Amdt 1 

Norfolk, VA, Norfolk Intl, RNAV (GPS) Z 
RWY 23, Amdt 1 

Norfolk, VA, Norfolk Intl, RNAV (RNP) Y 
RWY 5, Orig 

Norfolk, VA, Norfolk Intl, RNAV (RNP) Y 
RWY 23, Orig 

Richlands, VA, Tazewell County, RNAV 
(GPS) RWY 7, Orig 

Suffolk, VA, Suffolk Executive, LOC RWY 4, 
Amdt 3 

Suffolk, VA, Suffolk Executive, RNAV (GPS) 
RWY 4, Amdt 2 

Suffolk, VA, Suffolk Executive, RNAV (GPS) 
RWY 7, Amdt 1 

Suffolk, VA, Suffolk Executive, RNAV (GPS) 
RWY 22, Orig 

Suffolk, VA, Suffolk Executive, RNAV (GPS) 
RWY 25, Orig 

Suffolk, VA, Suffolk Executive, Takeoff 
Minimums and Obstacle DP, Amdt 4 

Yakima, WA, Yakima Air Terminal/ 
McAllister Field, RNAV (GPS) W RWY 27, 
Amat 1 

Yakima, WA, Yakima Air Terminal/ 
McAllister Field, RNAV (GPS) X RWY 27, 
Amdt 1 

Yakima, WA, Yakima Air Terminal/ 
McAllister Field, RNAV (RNP) Y RWY 9, 
Orig 

Yakima, WA, Yakima Air Terminal/ 
McAllister Field, RNAV (RNP) Y RWY 27, 
Orig 

Yakima, WA, Yakima Air Terminal/ 
McAllister Field, RNAV (RNP) Z RWY 9, 
Orig 

Yakima, WA, Yakima Air Terminal/ 
McAllister Field, RNAV (RNP) Z RWY 27, 
Orig 

Buckhannon, WV, Upshur County Rgnl, 
RNAV (GPS) RWY 11, Amdt 2 

Buckhannon, WV, Upshur County Rgnl, 
RNAV (GPS) RWY 29, Amdt 2 

Williamson, WV, Mingo County Rgnl, 
Takeoff Minimums and Obstacle DP, Orig 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 97 
[Docket No. 30796; Amdt. No. 3437] 


Standard Instrument Approach 
Procedures, and Takeoff Minimums 
and Obstacle Departure Procedures; 
Miscellaneous Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This rule establishes, amends, 
suspends, or revokes Standard 
Instrument Approach Procedures 


(SIAPs) and associated Takeoff 


Minimums and Obstacle Departure 
Procedures for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new © 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, adding new 
obstacles, or changing air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affected 
airports. 


DATES: This rule is effective August 8, 
2011. The compliance date for each 
SIAP, associated Takeoff Minimums, 
and ODP is specified in the amendatory 
provisions. 

The incorporation by reference of 
certain publications listed in’the 
regulations is approved by the Director 
of the Federal Register as of August 8, 
2011. 

ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows: 

For Examination— 

_1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; 

3. The National Flight Procedures 
Office, 6500 South MacArthur Blvd., 
Oklahoma City, OK 73169 or 

4. The National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/ 
federal_register/code_of_federal 
_regulations/ibr_locations.html. 
Availability—All SIAPs are available 
online free of charge. Visit nfdc.faa.gov 


-to register. Additionally, individual 


SIAP and Takeoff Minimums and ODP 
copies may be obtained from: 

1.FAA Public Inquiry Center (APA-— 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2.The FAA Regional Office of the 
region in which the affected airport is 
located. 


FOR FURTHER INFORMATION CONTACT: 
Harry J. Hodges, Flight Procedure 
Standards Branch (AFS—420)F light 
Technologies and Programs Division, 
Flight Standards Service, Federal 
Aviation Administration, Mike 


¥ 
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Monroney Aeronautical Center, 6500 
South MacArthur Blvd., Oklahoma City, 
OK. 73169 (Mail Address: P.O. Box 
25082 Oklahoma City, OK 73125) - 
telephone: (405) 954-4164. 
SUPPLEMENTARY INFORMATION: This rule 
amends Title 14, Code of Federal 
Regulations, part 97 (14 CFR part 97) by 
amending the referenced SIAPs. The 
complete regulatory description of each 
SIAP is listed on the appropriate FAA 
Form 8260, as modified by the National 
Flight Data Center (FDC)/Permanent 
Notice to Airmen (P—NOTAM), and is 
incorporated by reference in the s 
amendment under 5 U.S.C. 552(a), 1 
CFR part 51, and § 97.20 of Title 14 of 
the Code of Federal Regulations. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. This 
amendment provides the affected CFR 
sections and specifies the types of SIAP 
and the corresponding effective dates. 
This amendment also identifies the 
airport and its location, the procedure 
and the amendment number. 


The Rule 


This amendment to 14 CFR part 97 is 
effective upon publication of each 
separate SIAP as amended in the 
transmittal. For safety and timeliness of 
change considerations, this amendment 
incorporates only specific changes 


contained for each SIAP as modified by 
FDC/P—NOTAMs. 

The SIAPs, as modified by FDC P— 
NOTAM, and contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Procedures 
(TERPS). In developing these changes to 
SIAPs, the TERPS criteria were applied 
only to specific conditions existing at 
the affected airports. All SIAP 
amendments in this rule have been 
previously issued by the FAA in a FDC 
NOTAM as an emergency action of 
immediate flight-safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for all these SIAP amendments requires 
making them effective in less than 30 
days. 

Because of the close and immediate 
relationship between these SIAPs and 
safety in air commerce, | find that notice 
and public procedure before adopting 
these SIAPs are impracticable and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making these SIAPs effective in less 
than 30 days. 


Conclusion 


The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a 
“significant regulatory action’”’ under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. For the same reason, the 
FAA certifies that this amendment will 
not have a significant economic impact 


on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Air Traffic Control, Airports, 
Incorporation by reference, and 
Navigation (air). 

Issued in Washington, DC, on July 22, 
2011, 

John M. Allen, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me, Title 14, 
Code of Federal regulations, part 97, 14 
CFR part 97, is amended by amending 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows: 


PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 


@ 1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40106, 
40113, 40114, 40120, 44502, 44514, 44701, 
44719, 44721-44722. 


@ 2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35 [Amended] 


By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, MLS, MLS/DME, MLS/RNAV; 
§ 97.31 RADAR SIAPs; § 97.33 RNAV 
SIAPs; and § 97.35 COPTER SIAPs, 
identified as follows: 


* * * Effective Upon Publication 


AIRAC date | State 


_ Airport FDC No. 


FDC date Subject 


25-Aug-11 .. 
25-Aug-11 .. 
25-Aug-11 .. 
25-Aug-11 .. 


GA 
NY 
GA 
MA 


Atlanta 


Atlanta 
Nantucket 


25-Aug-11 .. | HI 
25-Aug-11 .. | IA 


Hartfield/Jackson Intl 

Long Island Mac Arthur 

Cobb County—McCollum Field .... 
Nantucket Memorial 


1/1297 


1/1697 
1/2321 


1/3821 


1/1400 


1/7236 


7A2/11 
7/12/11 
7/12/11 
7/12/11 


ILS OR LOC RWY 27L, Amat 16. 

RNAV (GPS) RWY 24, Amdt 1. 

ILS OR LOC RWY 27, Amat 4. 

ILS OR LOC RWY 24, Amdt 
15D. 

7/12/11 | VOR OR TACAN RWY 35, Amat 
7 


7/12/11 | VOR RWY 36, Amat 6. 
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{FR Doc. 2011-19507 Filed 8—5-11; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF STATE 


22 CFR Part 126 
[Public Notice 7552} 
RIN 1400-AC81 


Amendment to the International Traffic 
in Arms Regulations: Updates to 
Country Policies, and Other Changes 


AGENCY: Department of State. 
ACTION: Final rule. 


SUMMARY: The Department of State is 
amending the International Traffic in 
Arms Regulations (ITAR) to update 
country policies regarding Afghanistan, 
Cote d'Ivoire, Cyprus, the Democratic 
Republic of the Congo, Eritrea, Fiji, Iraq, 
Lebanon, Liberia, North Korea, Sierra 
Leone, Somalia, Sri Lanka, Yemen, and 
Zimbabwe, and to correct administrative 
and typographical errors. 

DATES: Effective Date: This rule is 
effective August 8, 2011. 

FOR FURTHER INFORMATION CONTACT: 
Nicholas Memos, Office of Defense 
Trade Controls Policy, Department of 
State, by telephone: (202) 663-2804; fax: 
(202) 261-8199; or e-mail: 
memosni@state.gov. Attn: Part 126, 
Country Policies. 

SUPPLEMENTARY INFORMATION: A number 
of country policy updates and 
corrections are made in § 126.1, 
described as follows. 

Afghanistan: Section 126.1(g) is 
amended to delete reference to the 
“Afghan Interim Authority.” The 
Islamic Republic of Afghanistan has 
replaced the Afghan Interim Authority 
as the Government of Afghanistan. 

The Security Council committees 
established pursuant to United Nations 
Security Council (UNSC) resolutions 
1267 (1999)-and 1988 (2011),. 
concerning Al-Qaida and the Taliban 
and associated individuals and entities, 
oversee the implementation by U.N. 
member states of sarictions measures 
(including arms embargoes) imposed by 
the Security Council on Al-Qaida and 
the Taliban, and those individuals, 
groups, undertakings, and entities 
associated with them. The committees 
maintain lists of individuals, groups, 
undertakings, and entities subject to the 
sanctions. By UNSC resolutions 1267 
(1999), 1333 (2000), 1390 (2002), as 
reiterated in resolutions 1455 (2003), 
1526 (2004), 1617 (2005), 1735 (2006), 
1822 (2008) and 1904 (2009), and 
reiterated and modified by resolutions 


1988 and 1989 (2011), the Security 
Council has obliged all member 
countries to prevent the direct or . 
indirect supply, sale, or transfer of arms 
and related materiel to the individuals, 
groups, undertakings, and entities 
placed on these lists. Section 126.1(g) is 
amended accordingly. 

Cote d'Ivoire: On November 15, 2004, 
the United Nations Security Council 
adopted resolution 1572, which 
provided for an arms embargo with 
certain exceptions. Resolution 1946 of — 
October 15, 2010, reaffirmed the 
embargo, and added to the exceptions 
provided in resolution 1572. Resolution 
1980 of April 28, 2011, renewed the - 
terms of the modified arms embargo. 
Section 126.1(q) is added to reflect the 
arms embargo and exceptions thereto. 

Cyprus: Section 126.1(r) is added to 
reflect the U.S. policy on arms exports 
to Cyprus, first published by the 
Department of State on December 18, 
1992 (57 FR 60265). 

Democratic Republic of the Congo: On 
March 31, 2008, the United Nations 
Security Council adopted resolution 
1807, which modified the existing 
Democratic Republic of the Congo arms 
embargo. Subsequent resolutions (1857, 
adopted on December 22, 2008; 1896, 
adopted on November 30, 2009; and 
1952, adopted on November 29, 2010) 
renewed the terms of the modified arms 
embargo in resolution 1807. Section 
126.1(i) is amended to reflect the 
prohibitions contained in resolution 

Eritrea: On December 23, 2009, the 
United Nations Security Council 
adopted resolution 1907, which 
prohibits the sale, supply or transfer of 
arms and related materiel to Eritrea, or 
the sale, supply or transfer of arms and. 
related materiel from Eritrea. ; 
Consequently, Eritrea is added to the list 
of countries subject to a UNSC arms 
embargo contained in § 126.1(c). Since 
October 3, 2008, and as identified in 
§ 126.1(a), it has been the policy of the 
United States to deny licenses and other 
approvals for exports and imports of 
defense articles and defense services, 
destined for or originating in Eritrea. 

Fiji: As a result of a military coup in 
Fiji, as of December 2006, the United 
States suspended all sales and deliveries 
of defense articles and defense services 
to Fiji. Such sales in support of 
peacekeeping activities are excepted, 
and will be reviewed on a case-by-case 
basis. Section 126.1{p) is added to 
reflect the policy and exceptions 
thereto. 

Iraq: Section 126.1(f) is amended to 
remove reference to lapsed statutory 
authority and requirements. 


Lebanon: On August 11, 2006, the 
United Nations Security Council 
adopted resolution 1701, establishing an 
arms embargo, with the exception that 
it would not apply to arms and related 
materiel for the United Nations Interim 
Force in Lebanon or as authorized by 
the Government of Lebanon. Most 
recently, resolution 1937 (adopted on 
August 30, 2010) emphasized the 
importance of full compliance with the 
terms of the arms embargo. Section 
126.1(t) is added to reflect the arms 
embargo and exceptions thereto. — 

Liberia: On December 17, 2009, the 
United Nations Security Council 
adopted resolution 1903, which 
modified the existing Liberia arms 
embargo set forth in resolution 1521 
(2003) and modified by resolutions 1683 
and 1731 (2006). Subsequently, 
resolution 1961 (adopted on December 
17, 2010) renewed the terms of the 
modified arms embargo. Section 
126.1(o) is added to reflect the arms 
embargo and exceptions thereto. In 
addition, § 126.1(a) is revised to remove 
Liberia as an example of a country with 
which the United States maintains an 
arms embargo. 

North Korea: On October 24, 2008, the 
Secretary of State rescinded the 
determination of January 20, 1988, that 
North Korea repeatedly provided 
support for acts of international 
terrorism. The rescission satisfied the 
provisions of section 620(c) of the 
Foreign Assistance Act of 1961, Public 
Law 87-195, as amended (22 U.S.C. 
2371(c)), and section 40(f) of the Arms 
Export Control Act, Public Law 90-629, 
as amended (22 U.S.C. 2780(f)). 
Consequently, § 126.1(d) is amended to 
remove mention of North Korea. 
However, North Korea is subject to an 
arms embargo according to the United 
Nations Security Council resolutions 
1718 (2006) and 1874 (2009). 
Consequently, North Korea remains 
subject to the policy of the United States 
to deny licenses and other approvals for 
exports and imports of defense articles 
and defense services, destined for or 
originating in North Korea (§ 126.1{a)). 

Sierra Leone: On September 29, 2010, 
the United Nations Security Council 
adopted resolution 1940, which 
terminated the prohibition of the sale or 
supply of arms and related materiel to 
non-governmental forces in Sierra Leone 
adopted in UNSC resolution 1171 of 
June 5, 1998. Resolution 1171, in turn, 
had modified the provision of UNSC 
resolution 1132, adopted October 8, 
1997, which prohibited the sale or 
supply of arms and related materiel to 
Sierra Leone. The United States, which 
had maintained the complete 
prohibition as provided in resolution 
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1132, now lifts the prohibition, in 
accordance with UNSC resolution 1940. 
Consequently, Sierra Leone is removed 
from the list of countries subject to a 
U.N. arms embargo at § 126.1(c) and is 
no longer considered a proscribed 
country under the ITAR. 

Somalia: Title IV of the William 
Wilberforce Trafficking Victims 
Protection Reauthorization Act of 2008, 
the Child Soldiers Prevention Act of 
2008, provides in Section 404 that no 
licenses for direct commercial sales of 
military equipment may be issued to the 
government of a country that is clearly 
identified as having governmental 
armed forces or government-supported 
armed groups that recruit and use child 
soldiers. Somalia has been so identified 
by the U.S. government in the 
‘Trafficking in Persons Report,” dated 
June 2010. Therefore, § 126.1(m) is 
amended to reflect the statutory bar on 
issuance of licenses for defense articles 
for the purpose of developing security 
sector institutions in Somalia. 

Sri Lanka: In accordance with Section 
7089 of the Consolidated 
Appropriations Act, 2010 (Pub. L. 111- 
117), the Department of State is 
amending § 126.1(n) to update the 
policy toward Sri Lanka. It is the policy 
of the United States to deny licenses 
and other approvals to export or 
otherwise transfer defense articles and 
defense services to Sri Lanka except, on 
a case-by-case basis, for humanitarian 
demining. 

Yemen: Section 126.1(u) is added to 
set out the U.S. policy on arms exports 
to Yemen, first published by the 
Department of State on December 16, 
1992 (57 FR 59852). 

Zimbabwe: Section 126.1(s) is added 
to set out U.S. policy on arms exports 
to Zimbabwe, first published by the 
Department of State on April 17, 2002 
(67 FR 18978), and modified in a notice 
published on July 23, 2002 (67 FR 
48242). 

Additionally, § 126.1(j) is amended to 
standardize usage and structure, 

§§ 126.1(1) and (m) are amended to 
correct the spelling of “‘United States,” 
and the title of § 126.14 is amended to 
add the country “Sweden.” 


Regulatory Analysis and Notices 
Administrative Procedure Act 


The Department of State is of the 
opinion that controlling the import and 
export of defense articles and services is 
a foreign affairs function of the United 
States Government and that rules 
implementing this function are exempt 
from § 553 (Rulemaking) and § 554 
(Adjudications) of the Administrative 
Procedure Act. These rules directly 


reflect foreign policy decisions of the 
President, which are not subject to the 
notice and comment procedures of the 
Administrative Procedure Act. Since 
this rule is exempt from 5 U.S.C. 553, 

it is the view of the Department of State 
that the provisions of § 553(d) do not 
apply to this rulemaking. Therefore, this 
tule is effective upon publication. 


Regulatory Flexibility Act 


Since this amendment is not subject 
to the notice-and-comment procedures 
of 5 U.S.C. 553, it does not require 
analysis under the Regulatory 
Flexibility Act. 


Unfunded Mandates Reform Act of 1995 


This amendment does not involve a 
mandate that will result in the 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector, of $100 million or more 
in any year and it will not significantly 
or uniquely affect small governments. 
Therefore, no actions were deemed 
necessary under the provisions of the 
Unfunded Mandates Reform Act of 
1995. 


Executive Order 13175 


The Department has determined that 
this rule will not have tribal 
implications, will not impose 
substantial direct compliance costs on 
Indian tribal governments, and will not 
pre-empt tribal law. Accordingly, the 
requirements of Executive Order 13175 
do not apply to this rule. 


Small Business Regulatory Enforcement 
Fairness Act of 1996 


This amendment has been found not 
to be a major rule within the meaning 
of the Small Business Regulatory 
Enforcement Fairness Act of 1996. 


Executive Orders 12372 and 13132 


This amendment will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 13132, 
it is determined that this amendment 
does not have sufficient federalism 
implications to require consultations or 


. warrant the preparation of a federalism 


summary fmpact statement. The 
regulations implementing Executive 
Order 12372 regarding 
intergovernmental consultation on 
Federal programs and activities do not 
apply to this amendment. 


Executive Order 12866 


The Department of State does not 
consider this rule to be a “significant 
regulatory action’’ under Executive 
Order 12866, section 3(f), Regulatory 
Planning and Review. The Department 
is of the opinion that controlling the 
import and export of defense articles 
and services is a foreign affairs function 
of the United States Government and 
that rules governing the conduct of this 
function are exempt from the 
requirements of Executive Order 12866. 


Executive Order 13563 


The Department of State has 
considered this rule in light of 
Executive Order 13563, dated January 
18, 2011, and affirms that this regulation 
is consistent with the guidance therein. 


Executive Order 12988 


The Department of State has reviewed 
the amendment in light of sections 3(a) 
and 3(b)(2) of Executive Order 12988 to 
eliminate ambiguity, minimize 
litigation; establish clear legal 
standards, and reduce burden. 


Paperwork Reduction Act 


This rule does not impose any new 
reporting or recordkeeping requirements 
subject to the Paperwork Reduction Act, 
44 U.S.C. Chapter 35. 


List of Subjects in 22 CFR Part 126 


Arms and munitions, Exports. 

Accordingly, for the reasons set forth 
above, Title 22, Chapter I, Subchapter 
M, part 126, is amended as follows: 


PART 126—GENERAL POLICIES AND 
PROVISIONS 


@ 1. The authority citation for part 126 


_is revised to read as follows: 


Authority: Secs. 2, 38, 40, 42, and 71, Pub. 
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 
2780, 2791, and 2797); E.O. 11958, 42 FR 
4311; 3 CFR, 1977 Comp., p. 79; 22 U.S.C. 
26514; 22 U.S.C. 287c; E.O. 12918, 59 FR 
28205; 3 CFR, 1994 Comp., p. 899; Sec. 1225, 
Pub. L. 108-375; Sec. 7089, Pub. L. 111-117. 


w 2. Section 126.1 is amended by 
revising the section heading and 
paragraphs (a), (c), (d), (f), (g), @ 
introductory text, (m), and (n), and by 


’ adding paragraphs (0) through (u), to 


read as follows: 


§126.1 Prohibited exports, imports, and 
sales to or from certain countries. 

(a) General. It is the policy of the 
United States to deny licenses and other 
approvals for exports and imports of 
defense articles and defense services 
destined for or originating in certain 
countries. This policy applies to 
Belarus, Cuba, Eritrea, Iran, North 
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Korea, Syria, and Venezuela. This 
policy also applies to countries with 
respect to which the United States 
maintains an arms embargo (e.g., Burma, 
China, and the Republic of the Sudan) 
or whenever an export would not 
otherwise be in furtherance of world 
peace and the security and foreign 
policy of the United States. Information 
regarding certain other embargoes 
appears elsewhere in this section. 
Comprehensive arms embargoes are 
normally the subject of a State 
Department notice published in the 
Federal Register. The exemptions 
provided in the regulations in this 
subchapter, except § 123.17 of this 
subchapter, do not apply with respect to 
articles originating in or for export to 
any proscribed countries, areas, or 
persons in this § 126.1. 

(c) Exports and sales prohibited by 
United Nations Security Council 
embargoes. Whenever the United 
Nations Security Council mandates an 
arms embargo, all transactions that are 
prohibited by the embargo and that 
involve U.S. persons (see § 120.15 of 
this subchapter) anywhere, or any 
person in the United States, and defense 
articles or services of a type enumerated 
~ on the United States Munitions List (22 
CFR part 121), irrespective of origin, are 
prohibited under the ITAR for the 
duration of the embargo, unless the 
Department of State publishes a notice 
in the Federal Register specifying 
different measures. This would include, 
but is not limited to, transactions 
involving trade by U.S. persons who are 
located inside or outside of the United 
States in defense articles or services of 
U.S. or foreign origin that are located 
inside or outside of the United States. 
United Nations Security Council arms 
embargoes include, but are not 
necessarily limited to, the following 
countries: 

(1) Cote d'Ivoire (see also paragraph 
(q) of this section). 

(2) Democratic Republic of Congo (see 
also paragraph (i) of this section). 

(3) Eritrea. 

(4) Iraq (see also paragraph (f) of this 
section). 

(5) Iran. 

(6) Lebanon (see also paragraph (t) of 
this section). 

(7) Liberia (see also paragraph (0) of 
this section). 

(8) Libya (see also paragraph (k) of 
this section). 

(9) North Korea. 

(10) Somalia (see also paragraph (m) 
of this section). 

(11)Sudan. 

(d) Terrorism. Exports to countries 
which the Secretary of State has 


determined to have repeatedly provided 
support for acts of international 
terrorism are contrary to the foreign 
policy of the United States and are thus 
subject to the policy specified in 
paragraph (a) of this section and the 
requirements of section 40 of the Arms 
Export Control Act (22 U.S.C. 2780) and 
the Omnibus Diplomatic Security and 
Anti-Terrorism Act of 1986 (22 U.S.C. 
4801, note). The countries in this 
category are: Cuba, Iran, Sudan, and 
Syria. - 

* * * 

(f) Iraq. It is the policy of the United 
States to deny licenses or other 
approvals for exports and imports of 
defense articles and defense services, 
destined for or originating in Iraq, 
except that a license or other approval 
may be issued, on a case-by-case basis 
for: : 

(1) Non-lethal military equipment; 


and 

(2) Lethal military equipment 
required by the Government of Iraq or 
coalition forces. 

(g) Afghanistan. It is the policy of the 
United States to deny licenses or other 
approvals for exporis and imports of 
defense articles and defense services, 
destined for or originating in 
Afghanistan, except that a license or 
other approval may be issued, on a case- 
by-case basis, for the Government of 
Afghanistan or coalition forces. In 
addition, the names of individuals, 
groups, undertakings, and entities 
subject to broad prohibitions, including 
arms embargoes, due to their affiliation 
with the Taliban, Al-Qaida, or those 
associated with them, are published in 
lists maintained by the Security Council 
committees established pursuant to 
United Nations Security Council 


_ resolutions 1267 and 1988. 


* * * * * 


(i) Democratic Republic of the Congo. 
It is the policy of the United States to 
deny licenses or other approvals for 
exports or imports of defense articles 
and defense services destined for or 


_ originating in the Democratic Republic 


of the Congo, except that a license or 
other approval may be issued, on a case- 
by-case basis, for: 

(4) Defense articles and defense 
services for the Government of the 
Democratic Republic of the Congo as 
notified in advance to the Committee of 
the Security Council concerning the 
Democratic Republic of the Congo; 

(2) Defense articles and defense 
services intended solely for tht support 
of or use by the United Nations 
Organization Mission in the Democratic 
Republic of the Congo (MONUC); 

3) Personal protective gear ; 
temporarily exported to the Democratic 


Republic of the Congo by United 
Nations personnel, representatives of 
the media, and humanitarian and 
development workers and associated 
personnel, for their personal use only; 
and 

(4) Non-lethal military equipment 
intended solely for humanitarian or 
protective use, and related technical 
assistance and training, as notified in 
advance to the Committee of the 
Security Council concerning the 
Democratic Republic of the Congo. 

(j) Haiti. (1) It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Haiti, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for: 

(i) Defense articles and defense 
services intended solely for the support 
of or use by security units that operate 
under the command of the Government 
of Haiti; 

(ii) Defense articles and defense 
services intended solely for the support 
of or use by the United Nations or a 
United Nations-authorized mission; and 

(iii) Personal protective gear for use 
by personnel from the United Nations 
and other international organizations, 
representatives of the media, and 
development workers and associated 
personnel. 

(2) All shipments of arms and related 
materials consistent with such 
exemptions shall only be made to 
Haitian security units as designated by 
the Government of Haiti, in 
coordination with the U.S. Government. 
* * * * * 

(1) Vietnam. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Vietnam, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for: 

* * * * * 

(m) Somalia. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Somalia, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for: 

(1) Defense articles and defense 
services intended solely for support for 
the African Union Mission to Somalia 
(AMISOM); and 

(2) Defense services for the purpose of 
helping develop security sector 
institutions in Somalia that further the 
objectives of peace, stability and 
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reconciliation in Somalia, after advance 
notification of the proposed export by 
the United States Government to the 
UNSC Somalia Sanctions Committee 
and the absence of a negative decision 
by that committee. 

Exemptions from the licensing 
requirement may not be used with 
respect to any export to Somalia unless 
specifically authorized in writing by the 
Directorate of Defense Trade Controls. 

(n) Sri Lanka. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Sri Lanka, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for humanitarian demining. 

(o) Liberia. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Liberia, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for: 

(1) Defense articles and defense 
services for the Government of Liberia 
as notified in advance to the Committee 
of the Security Council concerning 
Liberia; 

(2) Defense articles and defense 
services intended solely for support of 
or use by the United Nations Mission in 
Liberia (UNMIL); 

(3) Personal protective gear 
temporarily exported to Liberia by 
United Nations personnel, 
representatives of the media and 
humanitarian and development workers 
and associated personnel, for their 
personal use only; and 

(4) Non-lethal military equipment 
intended solely for humanitarian or 
protective use, and related technical 
assistance and training, as notified in 
advance to the Committee of the 
Security Council concerning Liberia. 

(p) Fiji. It is the policy of the United 
States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Fiji, except 
that a license or other approval may be 
issued, on a case-by-case basis, for 
defense articles and defense services 
intended solely in support of 
peacekeeping activities. 

(q) Céte d’Ivoire. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Cote 
d'Ivoire, except that a license or other 
approval may be issued, on a case-by- 
case basis, for: 

(1) Defense articles and defense 
services intended solely for support of | 


or use by the United Nations Operations 
in Cote d’Ivoire (UNOCI) and the French 
forces that support them; 

(2) Non-lethal military equipment 
intended solely for humanitarian or 
protective use, and related technical 
assistance and training, as approved in 
advance to the Committee of the 
Security Council concerning Céte 
d’Ivoire; 

(3) Personal protective gear 
temporarily exported to Cote d'Ivoire by 
United Nations personnel, 
representatives of the media and 
humanitarian and development workers 
and associated personnel, for their 
personal use only; 

(4) Supplies temporarily exported to 
Cote d'Ivoire to the forces of a State 
which is taking action, in accordance 
with international law, solely and 


directly to facilitate the evacuation of its 


nationals and those for whom it has 
consular responsibility in Cote d’Ivoire, 
as notified in advance to the Committee 
of the Security Council concerning Cote 
d'Ivoire; and 

(5) Non-lethal equipment intended 
solely to enable the Ivorian security 
forces to use only appropriate and 
proportionate force while maintaining 
public order, as approved in advance by 
the Sanctions Committee. 

(r) Cyprus. It is the policy of the 
United States to deny licenses or other 
approvals, for exports or imports of 
defense articles and defense services 
destined for or originating in Cyprus, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for the United Nations Forces in Cyprus 
(UNFICYP) or for civilian end-users. 

(s) Zimbabwe. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Zimbabwe, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for the temporary export of firearms and 
ammunition for personal use by 
individuals (not for resale or retransfer, 
including to the Government of 
Zimbabwe). Such exports may meet the 
licensing exemptions of § 123.17 of this 
subchapter. 

(t) Lebanon‘ It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 
defense articles and defense services 
destined for or originating in Lebanon, 
except that a license or other approval 
may be issued, on a case-by-case basis, 
for the United Nations Interim Force in 
Lebanon (UNIFIL) and as authorized by 
the Government of Lebanon. 

(u) Yemen. It is the policy of the 
United States to deny licenses or other 
approvals for exports or imports of 


defense articles and defense services 
destined for or originating in Yemen, 
except that a license or other approval 
sag be issued, on a case-by-case basis, 
or: 

(1) Non-lethal defense articles and 
defense services; and 

(2) Non-lethal, safety-of-use defense 
articles (e.g., cartridge actuated devices, 
propellant actuated devices and 
technical manuals for military aircraft 
for purposes of enhancing the safety of 
the aircraft crew) for lethal end-items. 


@ 3. Section 126.14 is amended by 
revising the section heading to read as 
follows: 


§ 126.14 Special comprehensive export 
authorizations for NATO, Australia, Japan, 
and Sweden. 


* * * * * 


Dated: August 1, 2011. 
Ellen O. Tauscher, 


Under Secretary, Arms Control and 
International Security, Department of State. 


{FR Doc. 2011-20028 Filed 8—5—11; 8:45 am] 
BILLING CODE 4710—25-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


33 CFR Part 165 

[Docket No. USCG-2011-—0695] 
RIN 1625—AA00 

Safety Zone; Allegheriy River; 
Pittsburgh, PA 


AGENCY: Coast Guard, DHS. 
ACTION: Temporary final rule. 


SUMMARY: The Coast Guard is 
establishing a temporary safety zone on 
the Allegheny River from mile marker 
5.7 to mile marker 5.9 (the parking area 
on either side of the 13th Street boat 
ramp), extending 300 feet from the right 
descending bank. The safety zone is 
needed to protect the public from the 
hazards associated with the Guyasuta 
Days Festival fireworks display. Entry 
into, movement within, and departure 
from this temporary safety zone, while 
it is activated and enforced, is 
prohibited, unless authorized by the 
Captain of the Port or a designated 
representative. 


DATES: This rule is effective from 

9:30 p.m. August 6, 2011 through 

11 p.m. August 7, 2011. 

ADDRESSES: Documents indicated in this 
preamble as being available in the 
docket are part of docket USCG—2011- 
0695 and are available online by going 
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to http://www.regulations.gov, inserting 
USCG-—2011-—0695 in the “Keyword” 
box, and then clicking “Search.” They 
are also available for inspection or 
copying at the Docket Management 
Facility (M—30), U.S. Department of 
Transportation, West Building Ground 
Floor, Room W12-140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this temporary 
rule, call or e-mail Lieutenant Junior 
Grade Robyn Hoskins, Marine Safety 
Unit Pittsburgh, Coast Guard; telephone 
412-644-5808, e-mail 
Robyn.G.Hoskins@uscg.mil. If you have 
questions on viewing the docket, call 
Renee V. Wright, Program Manager, 
Docket Operations, telephone 202—366— 
9826. 


SUPPLEMENTARY INFORMATION: 
Regulatory Information 


The Coast Guard is issuing this 
temporary final rule without prior 
notice and opportunity to comment 
pursuant to authority under section 4(a) 
of the Administrative Procedure Act 
(APA) (5 U.S.C. 553(b)). This provision 
authorizes an agency to issue a rule 
without prior notice and opportunity to 
comment when the agency for good 
cause finds that those procedures are 
“impracticable, unnecessary, or contrary 
to the public interest.” Under 5 U.S.C. 
553(b)(B), the Coast Guard finds that 
good cause exists for not publishing a 
notice of proposed rulemaking (NPRM) 
with respect to this rule. This temporary 
safety zone will be included in a 
separate ongoing and upcoming 
rulemaking project providing notice and 
comment to update the list of annually 
recurring events and safety zones in the 
CFR. Publishing an individual NPRM 
would be impracticable because 
immediate action is needed to protect 
the public from the possible hazards 
associated with the Guyasuta Days 
Festival fireworks display that will 
occur in the city of Pittsburgh, PA on 
August 6, 2011 (rain date August 7, 
2011). 

Under 5 U.S.C. 553(d)(3), the Coast 
Guard finds that good cause exists for 
making this rule effective less than 
30 days after publication in the Federal 
Register. This temporary safety zone 
will be included in a separate ongoing 
and upcoming rulemaking project 
providing notice and comment to 
update the list of annually recurring 
events and safety zones in the CFR. 
Publishing an individual NPRM and 
providing a full 30 day notice and 
delaying the effective date would be 


impracticable based on the short notice 
received for the event and the short 
period that the safety zone will be in 
place. Immediate action is needed to 
provide safety and protection during the 
Guyasuta Days Festival fireworks 
display that will occur in the city of 
Pittsburgh, PA on August 6, 2011 (rain 
date August 7, 2011). 


Basis and Purpose 


The Coast Guard is establishing a 
temporary safety zone on the Allegheny 
River from mile marker 5.7 to mile 


_ marker 5.9 (the parking area on either 


side of the 13th Street boat ramp), 
extending 300 feet from the right 
descending bank. The temporary safety 
zone is needed to protect the public 
from the hazards associated with the 
Guyasuta Days Festival fireworks 
display. ; 


Discussion of Rule 


The Coast Guard is establishing a 
temporary safety zone on the Allegheny 
River from mile marker 5.7 to mile 
marker 5.9 (the parking area on either 
side of the 13th Street boat ramp), 
extending 300 feet from the right 
descending bank. Vessels shall not enter 
into, depart from, or move within this 
safety zone witliout permission from the 
Captain of the Port Pittsburgh or his 
authorized representative. Persons or 
vessels requiring entry into or passage 
through a safety zone must request 
permission from the Captain of the Port 
Pittsburgh, or a designated 
representative. They may be contacted 
on VHF-FM Channel 13 or 16, or 
through Coast Guard Sector Ohio Valley 
at 1-800-253-7465. This rule will be 
enforced from 9:30 p.m. to 11 p.m. on 
August 6, 2011, with a rain date of 
August 7, 2011 from 9:30 p.m. to 
11 p.m. The Captain of the Port 
Pittsburgh will inform the public 
through broadcast notices to mariners of 
the enforcement period for the safety 
zone as well as any changes in the 
planned schedule. 


Regulatory Analyses 

We developed this rule after 
considering numerous statutes and 
executive orders related to rulemaking. 
Below we summarize our analyses 


based on 13 of these statutes or 
executive orders. 


Regulatory Planning and Review 

This rule is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 


Budget has not reviewed it under that 
Order. 

Although this regulation will restrict 
access to the area, the effect of the rule 
will not be significant because this rule 
will be in effect for a short period of 
time and notifications to the marine 
community will be made through 
broadcast notices to mariners. The 
impacts on routine navigation are 
expected to be minimal. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601-612), we have considered 
whether this rule would have a 
significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities” comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this rule will not have 
a significant economic impact on a 
substantial number of small entities. 

This rule will affect the following 
entities, some of which may be small 
entities: The owners or operators of 
vessels intending to transit that portion 
of the Allegheny River from mile marker 
5.7 to mile marker 5.9, 300 feet from the 
right descending bank from 9:30 p.m. to 
11 p.m. on August 6, 2011, with a rain 
date of August 7, 2011 from 9:30-p.m. 
to 11 p.m. 

This temporary safety zone will not 
have a significant economic impact on 
a substantial number of small entities 
for the following reasons. This rule will 
be enforced for a short period of time, 
on a weekend day, and during a time 
when vessel traffic is low. 


Assistance for Small Entities 


Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104—121), 
we offer to assist small entities in 
understanding the rule so that they can 
better evaluate its effects on them and 
participate in the rulemaking process. 

Small businesses may se comments 
on the actions of Federal employees 
who enforce, or otherwise determine 
compliance with, Federal regulations to 
the Small Business and Agriculture 
Regulatory Enforcement Ombudsman 
and the Regional Small Business 
Regulatory Fairness Boards. The 
Ombudsman evaluates these actions 
annually and rates each agency’s 
responsiveness to small business. If you 
wish to comment on actions by 
employees of the Coast Guard, call 
1—888-REG-—F AIR (1-888-734-3247). 
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The Coast Guard will not retaliate 
against small entities that question or 
complain about this rule or any policy 
or action of the Coast Guard. 


Collection of Information 


This rule calls for no new collection 
of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501—- 
3520). 


Federalism 


A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this rule under that Order and have 
determined that it does not have 
implications for federalism. 


Unfunded Mandates Reform Act 


The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531-1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, the Act addresses actions 
that may result in the experiditure by a 
State, local, or tribal government, in the 
aggregate, or by tlte private sector of 
$100,000,000 or more in any one year. 
Though this rule will not result in such 
an expenditure, we do discuss the 
effects of this rule elsewhere in this 
preamble. 


Taking of Private Property 


This rule will not affect a taking of 
private property or otherwise have 
taking implications under Executive 
Order 12630, Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights. 


Civil Justice Reform 


This rule meets applicable standards 
in sections 3(a) and 3(b){2) of Executive 
Order 12988, Civil Justice Reform, to 
minimize litigation, eliminate 
ambiguity, and reduce burden. 


Protection of Children 


We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. This rule is not 
an economically significant rule and 
_ does not create an environmental risk to 

health or risk to safety that may 
disproportionately affect children. 


Indian Tribal Governments 


This rule does not have triba] 
implications under Executive Order 
13175, Consultation and Coordination 
with Indian Tribal Governments, 
because it does not have a substantial 


direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes. 


Energy Effects 


We have analyzed this rule under 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have ; 
determined that it is not a “significant 
energy action” under that order because 
it is not a “significant regulatory action” 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a Statement of Energy Effects 
under Executive Order 13211. 


_ Technical Standards 


The National Technology Transfer 
and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Gongress, through the Office of 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This rule does not use technical 
standards. Therefore, we did not 
consider the use of voluntary consensus 
standards. 


Environment 


We have analyzed this rule under 
Department of Homeland Security 
Management Directive 023-01 and 
Commandant Instruction M16475.1D, 
which guide the Coast Guard in 
complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321-43708), and 
have concluded this action is one of a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment. This rule is categorically . 
excluded, under figure 2-1, paragraph 
(34)(g), of the Instruction. This rule 
involves establishing, disestablishing, or 
changing Regulated Navigation Areas 
and security or safety zones. 


An environmental analysis checklist 
and a categorical exclusion 
determination are available in the 
docket where indicated under 
ADDRESSES. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. 


For the reasons discussed in the ~ 


‘preamble, the Coast Guard amends 33 


CFR part 165 as follows: 


PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 


@ 1. The authority citation for part 165 
continues to read as follows: « 


Authority: 33 U.S.C. 1226, 1231; 46 U.S.C. 
Chapter 701; 50 U.S.C. 191, 195; 33 CFR 
1.05—-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L. 
107-295, 116 Stat. 2064; Department of 
Homeland Security Delegation No. 0170.1. 
w 2. Add § 165.T08—0695 to read as 
follows: 


§ 165.T08-0695 Safety Zone; Allegheny 
River, Pittsburgh, PA. - 

(a) Location. The following area is a 
safety zone: All waters of the Allegheny 
River from mile marker 5.7 to mile 
marker 5.9, extending 300 feet out from 
the right descending bank. These 
markings are based on the USACE’s 
Allegheny River Navigation Charts 
(Chart 1, January 2004). 

(b) Effective date. This rule is effective 
from 9:30 p.m. August 6, 2011 through 
11 p.m. August 7, 2011. 

(c) Periods of enforcement. This rule 
will be enforced from 9:30 p.m. through 
11 p.m. on August 6, 2011, with a rain 
date of August 7, 2011 from 9:30 p.m. 
to 11 p.m. The Captain of the Port 
Pittsburgh or a designated 
representative will inform the public 
through broadcast notices to mariners of 
the enforcement period for the safety 
zone as well as any changes in the 
planned schedule. 

(d) Regulations. (1) In-accordance 
with the general regulations in 33 CFR 
part 165, subpart C, entry into this zone 
is prohibited unless authorized by the 
Captain of the Port Pittsburgh. 

(2) Persons or vessels requiring entry 
into or passage through a safety zone 
must request permission from the 
Captain of the Port Pittsburgh or a 
designated representative. They may be 
contacted on VHF—FM Channel 13 or 
16, or through Coast Guard Sector Ohio 
Valley at 1-800-253-7465. 

(3) All persons and vessels shall 
comply with the instructions of the 
Captain of the Port Pittsburgh and 
designated on-scene U.S. Coast Guard 
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patrol personnel. On-scene U.S. Coast 

Guard patrol personnel includes 

Commissioned, Warrant, and Petty 

Officers of the U.S. Coast Guard. 
Dated: July 18, 2011. 

R.V. Timme, 

Commander, U.S. Coast Guard, Captain of 

the Port Pittsburgh. 

(FR Doc. 2011-19997 Filed 8-5—11; 8:45 am} 

BILLING CODE 9110-04-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


33 CFR Part 165 
[Docket No. USCG-—2011-0505] 
Security Zone; 2011 Seattle Seafair 


Fleet Week Moving Vessels, Puget 
Sound, WA; Correction 


AGENCY: Coast Guard, DHS. 
ACTION: Temporary final rule; 
correction. 


SUMMARY: On July 11, 2011 the Coast 
Guard published a temporary final rule 
in the Federal Register (76 FR 40617), 
establishing temporary security zones 
around visiting foreign and domestic 
military vessels that are participating 
the 2011 Seattle’s Seafair Fleet Week. 
This document corrects the list of 
visiting military vessels for which the 
rule will establish security zones. 
DATES: This correction is effective from 
8 a.m. on August 3, 2011 through 5 p.m. 
on August 8, 2011. 

FOR FURTHER INFORMATION CONTACT: If 
you have questions on this correction 
document, call or e-mail ENS Anthony 
P. LaBoy, Coast Guard Sector Puget 
Sound, Waterways Management 
Division; telephone 206-217-6323, e- 
mail SectorPugetSoundWWM@uscg.mil. 
Correction 

. In the temporary final rule FR Doc. 
2011-17261, beginning on page 40617 
in the Federal Register issue of July 11, 
2011, make the following corrections: 

1. In the SUMMARY section, on page 
40617, starting at the bottom of the 2nd 
column, correct the first sentence of the 
SUMMARY to read as follows: 

The U.S. Coast Guard is establishing 
temporary security zones around the 
HMCS WHITEHORSE (NCSM 705), 
HMCS NANAIMO (NCSM 702), CCGS 
SIYAY, and the USCGC ALERT (WMEC 
630) which include all waters within 
500 yards from the vessels while each 
vessel is participating in the Seafair 
Fleet Week Parade of Ships and while 
moored following the parade until 
departing on August 8, 2011. 


2. In the SUPPLEMENTARY INFORMATION 
section, under the heading of 
“Discussion of Rule,” in the first 
column on page 40618, correct the first 
sentence to read as follows: 


The temporary security zones established 
by this rule will prohibit any person or vessel 
from entering or remaining within 500 yards 
of the HMCS WHITEHORSE (NCSM 705), 
HMCS NANAIMO (NCSM 702),CCGS_ 
SIYAY, and the USCGC ALERT (WMEC 630) 
while these vessels are participating in the 
Parade of Ships and while moored at Pier 66, 
Terminal 25, and Terminal 46. - 


3. In the regulatory text, starting in the 
second column on page 40619, correct 
§ 165.T13—186 (a) to read as follows: 

Location: The following areas are 
security zones: All waters within the 
Captain of the Port Puget Sound Zone 
encompassed within 500 yards of the 
HMCS WHITEHORSE (NCSM 705), 
HMCS NANAIMO (NCSM 702), CCGS 
SIYAY, and the USCGC ALERT (WMEC 
630) while each vessel is participating 
in the Seafair Fleet Week Parade of 
Ships and while moored at Pier 66, 
Terminal 25, and Terminal 46, Elliott 
Bay, Seattle, WA. 


Dated: July 27, 2011. 
S.J. Ferguson, 


Captain, U.S. Coast Guard, Captain of the 
Port, Puget Sound. 


[FR Doc. 2011-19995 Filed 8—5—11; 8:45 am] 
BILLING CODE 9110-04-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 9 and 721 
[EPA-HQ—OPPT-2009-0922; FRL-8878-2] 
RIN 2070-AB27 

Cobait Lithium Manganese Nickel 
Oxide; Significant New Use Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. _ 


SUMMARY: EPA is issuing a significant 
new use rule (SNUR) under section 
5(a)(2) of the Toxic Substances Control 
Act (TSCA) for the chemical substance 
identified as cobalt lithium manganese 
nickel oxide (CAS No. 182442—95-1), 
which was the subject of 
premanufacture notice (PMN) P—04— 


.269. This action requires persons who 


intend to manufacture, import, or 
process the chemical substance for a use 
that is designated as a significant new 
use by this final rule to notify EPA at 
least 90 days before commencing that 
activity. EPA believes that this action is 
necessary because the chemical 
substance may be hazardous to human 


health and the environment. The 
required notification would provide 
EPA with the opportunity to evaluate 
the intended use and, if necessary, to 
prohibit or limit that activity before it 
occurs. 


DATES: This final rule is effective 
September 7, 2011. 

ADDRESSES: EPA has established a 
docket for this action under docket ~ 
identification (ID) number EPA—HQ- 
OPPT-—2009-0922. All documents in the 
docket are listed in the docket index 
available at http://www.regulations.gov. 
Although listed in the index, some 
information is not publicly available, 
e.g., Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are . 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPPT 
Docket. The OPPT Docket isocated in 
the EPA Docket Center (EPA/DC) at Rm. 
3334, EPA West Bldg., 1301 
Constitution Ave., NW., Washington, 
DC. The EPA/DC Public Reading Room 
hours of operation are 8:30 a.m. to 4:30 
p-m., Monday through Friday, excluding 
legal holidays. The telephone number of 
the EPA/DC Public Reading Room is 
(202) 566-1744, and the telephone 
number for the OPPT Docket is (202) 
566-0280. Docket visitors are required 
to show photographic identification, 
pass through a metal detector, and sign 
the EPA visitor log. All visitor bags are 
processed through an X-ray machine 
and subject to search. Visitors will be 
provided an EPA/DC badge that must be 
visible at all times in the building and 
returned upon departure. 

FOR FURTHER INFORMATION CONTACT: For 
technical information contact: Kenneth 
Moss, Chemical Control Division 
(7405M), Office of Pollution Prevention 
and Toxics, Environmental! Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; telephone 
number: (202) 564—9232; e-mail address: 
moss.kenneth@epa.gov. 

For general iislemenanide contact: The 
TSCA-Hotline, ABVI-Goodwill, 422 
South Clinton Ave., Rochester, NY 
14620; telephone number: (202) 554— 
1404; e-mail address: TSCA- 
Hotline@epa.gov. 


SUPPLEMENTARY INFORMATION: 
1. Does this action apply to me? 


You may be potentially affected by 
this action if you manufacture, import, 
process, or use the chemical substance 
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which is the subject of this final rule. 
Potentially affected entities may 
include, but are not limited to: 

e. Manufacturers, importers, or 
processors of the subject chemical 
substance (NAICS codes 325 and 
324110), e.g., chemical manufacturing 
and petroleum refineries. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. To determine whether 
you or your business may be affected by 
this action, you should carefully 
examine the applicability provisions in 
§ 721.5. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the 
technical person listed under FOR 
FURTHER INFORMATION CONTACT. 

This action may also affect certain 
entities through pre-existing import 
certification and export notification 
rules under TSCA. Chemical importers 
are subject to the TSCA section 13 (15 
U.S.C. 2612) import certification 
requirements promulgated at 19 CFR 
12.118 through 12.127; see also 19 CFR 
127.28. Chemical importers must certify 
_ that the shipment of the chemical 
substance complies with all applicable 
rules and orders under TSCA. For 
importers of the chemical substance 
subject to this SNUR, those 
requirements inelude the SNUR. The 
EPA policy in support of import 
certification appears at 40 CFR part 707, 
subpart B. In addition, any persons who 
export or intend to export the chemical 
substance that is the subject of this final 
rule are subject to the export 
notification provisions of TSCA section 
12(b) (15 U.S.C. 2611(b)) (see § 721.20), 
and must comply with the export 
notification requirements in 40 CFR part 
707, subpart D. 


II. Background 


A. What action is the agency taking? 


EPA is finalizing a SNUR under TSCA 
section 5(a)(2) (15 U.S.C. 2604(a)(2)) for 
the chemical substance identified as 
cobalt lithium manganese nickel oxide 
(PMN P-04-269; CAS No. 182442-95-— 
1). This action requires persons who 
intend to manufacture, import, or 
process the subject chemical substance 
for an activity that is designated as a 
significant new use by this final rule to 
notify EPA at least 90 days before 
commencing that activity. 


In the Federal Register issue of 
September 20, 2010 (75 FR 57169) 


(FRL-—8839—7), EPA issued a direct final ~ 


SNUR on the chemical substance. 
However, EPA received notices of intent 
to submit adverse comments on this 
SNUR. Therefore, as required by 

§ 721.160(c)(3)(ii), in the Federal 
Register issue of November 18, 2010 (75 
FR 70583) (FRL-8853-2), EPA withdrew 
the direct final SNUR on the chemical 
substance and simultaneously proposed 
a SNUR using notice and comment 
procedures (75 FR 70665) (FRL-8853-— 
3). More information on the specific 
chemical substance subject to this final 
rule can be found in the direct final and 
proposed SNUR. The docket for this 
action, as well as the preceding direct 
final and proposed SNUR on this 
chemical substance, is found under 
docket ID number EPA~-HQ—OPPT— 
2009-0922. That docket includes 
information considered by the Agency 
in developing this final rule, including 
public comments on the proposed and. 
direct final rules. 

EPA received several comments on 
the proposed rule. A full discussion of 
EPA’s response to these comments is 
included in Unit V. of this document. 
Taking into consideration these 
comments, EPA is issuing a final rule on 
this chemical substance that: 

1. Retains the proposed workplace 
protection, hazard communication, and 
release to water provisions as significant 
new uses. 

2. Retains the proposed recommended 
human health and environmental effects 
testing. 

3. Provides clarification on the 
exemptions from applicability of the 
SNUR. This exemption applies to 
quantities of the PMN substance after it 
has been completely reacted (cured). 


B. What is the agency’s authority for 
taking this action? 


Section 5(a)(2) of TSCA (15 U.S.C. 
2604(a)(2)) authorizes EPA to determine 
that a use of a chemical substance is a 
“significant new use.” EPA must make 
this determination by rule after 
considering all relevant factors, 
including those listed in TSCA section 
5(a)(2). Once EPA determines that a use 
of a chemical substance is a significant 
new use, TSCA section 5(a)(1)(B) 
requires persons to submit a significant 
new use notice (SNUN) to EPA at least 
90 days before they manufacture, 
import, or process the chemical 
substance for that use. Persons who 
must report are described in § 721.5. 


C. Applicability of General Provisions 


General provisions for SNURs appear 
in 40 CFR part 721, subpart A. These 


provisions describe persons subject to 
the rule, recordkeeping requirements, 
exemptions to reporting requirements, 
and applicability of the rule to uses 
occurring before the effective date of the 
final rule. Provisions relating to user 
fees appear at 40 CFR part 700. 
According to § 721.1(c), persons subject 
to these SNURs must comply with the 
same notice requirements and EPA 
regulatory procedures as submitters of 
PMNs under TSCA section 5(a)(1)(A). In 
particular, these requirements include ~ 
the information submission 
requirements of TSCA section 5(b) and 
5(d)(1), the exemptions authorized by 
TSCA section 5(h)(1), (h)(2), (h)(3), and 
(h)(5), and the regulations at 40 CFR 
part 720. Once EPA receives a SNUN, 
EPA may take regulatory action under 
TSCA section 5(e), 5(f), 6, or 7 to control 
the activities for which it has received 
the SNUN. If EPA does not take action, 
EPA is required under TSCA section 
5(g) to explain in the Federal Register 
its reasons for not taking action. 

Chemical importers are subject to the 
TSCA section 13 (15 U.S.C. 2612) 
import certification requirements 
promulgated at 19 CFR 12.118 through 
12.127; see also 19 CFR 127.28. 
Chemical! importers must certify that the 
shipment of the chemical substance 
complies with all applicable rules and 
orders under TSCA. For importers of a 
chemical substance subject to a final 
SNUR those requirements include the 
SNUR. The EPA policy in support of 
import certification appears at 40 CFR 
part 707, subpart B. In addition, any 
persons who export or intend to export 
a chemical substance identified in a 
final SNUR are subject to the export — 
notification provisions of TSCA section 
12(b) (15 U.S.C. 2611 (b)) (see § 721.20) 
and must comply with the export 
notification requirements in 40 CFR part 
707, subpart D. 


Ill. Rationale and Objectives of the Rule 
A. Rationale 


During review of the chemical 
substance the subject of PMN P—04—269, 
EPA concluded that regulation was 
warranted under TSCA sections 
5(e)(1)(A)G) and 5(e)(1)(A)G(M), 
pending the development of information 
sufficient to make reasoned evaluations 
of the human health and environmental 
effects of the chemical substance. Based 
on these findings, a TSCA section 5(e) 
consent order requiring the use of 
appropriate exposure controls was 
negotiated with the PMN submitter. The 
SNUR provisions for this chemical 
substance are consistent with the 
provisions of the TSCA section 5(e) 
consent order. This final SNUR is issued 
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pursuant to § 721.160. For additional 
discussion on the rationale for this 
action, see Units II. and V. of this 
document. 


B. Objectives 


EPA is issuing this final SNUR for a 
specific chemical substance that has 
undergone premanufacture review 
because the Agency wants to achieve 
the following objectives with regard to 
the significant new uses designated in 
this final rule: 

e EPA will receive notice of any 
person’s intent to manufacture, import, 
or process a listed chemical substance 
for the described significant new use 
before that activity begins. 

e EPA will have an opportunity to 
review and evaluate data submitted in a 
SNUN before the notice submitter 
begins manufacturing, importing, or 
processing a listed chemical substance 
for the described significant new use. 

e EPA will be able to regulate 
prospective manufacture, import, or 
processing of the chemical substance 
before the described significant new use 
of that chemical substance occurs, 
provided that regulation is warranted 
pursuant to TSCA sections 5(e), 5(f), 6, 
or 7. 

e EPA will ensure that all 
manufacturers, importers, and 
processors of the same chemical 
substance that is subject to a TSCA 
section 5(e) consent order are subject to 
similar requirements. 

Issuance of a SNUR for a chemical 
substance does not signify that the 
chemical substance is listed on the 
TSCA Inventory. Guidance on how to 
determine if a chemical substance is on 
the TSCA Inventory is available on-line 
at http://www.epa.gov/opptintr/ 
existingchemicals/pubs/tscainventory/ 
index.html. 


IV. Significant New Use Determination 


Section 5(a)(2) of TSCA states that 
EPA’s determination that a use ofa 
chemical substance is a significant new 
use must be made after consideration of 
all relevant factors, including: 

e The projected volume of 
- manufacturing and processing of a 
chemical substance. 

e The extent to which a use changes 
the type or form of exposure of human 
beings or the environment to a chemical 
substance. 

e The extent to which a use increases 
the magnitude and duration of exposure 
of human beings or the environment to 
a chemical substance. 

e The reasonably anticipated manner 
and methods of manufacturing, 
processing, distribution in commerce, 
and disposal of a chemical substance. ~ 


In addition to these factors 


_ enumerated in TSCA section 5(a)(2), the 


statute authorizes EPA to consider any 
other relevant factors. 

To determine what would constitute a 
significant new use for the chemical 
substance subject to this final SNUR, 
EPA considered relevant information 
about the toxicity of the chemical 
substance, likely human exposures and 
environmental releases associated with 
possible uses, taking into consideration 
the four bulleted TSCA section 5(a)(2) 
factors listed in this unit. 


V. Response to Comments on Proposed 
SNUR on Cobalt Lithium Manganese 
Nickel Oxide 


EPA received several public 
comments on the proposed rule. Of 
these comments, two commenters were 
supportive of EPA’s findings and agreed 
with the issuance of this regulation. A 
discussion of the remaining substantive 
comments received and the Agency’s 
responses follows. 

Comment 1: One commenter 
examined the solubility and release of 
cobalt and nickel ions in water to 
confirm the commenter’s assumption 
that the PMN substance can be best 
described as an alloy, without the 
potential to release the individual ions. 
The commenter believes that the 
substance should therefore behave in 
the respiratory tract as an “‘inert”’ dust, 
and recommended a time weighted 
average (TWA) of 1 mg/m® in 
accordance with ‘similar compounds,” 
rather than the Occupational Safety and 
Health Administration (OSHA) 
Permissible Exposure Level (PEL) of 0.1 
mg/m® for nickel. The commenter 
included solubility data with the 
submission for Agency review. 

Response: An alloy is a mixture of 
elemental metals. In contrast, based on 
submitted weight-fraction data, the 
PMN substance is characterized as a 
mixed-metal oxide, in which all of the 
metal species are oxidized (none exist in 
an elemental state) and accordingly 
would have the potential to dissociate 
into free metal ions upon release. | 
Therefore, the Agency does not believe 
a change to the proposed New 
Chemicals Exposure Limit (NCEL) of 0.1 
mg/m* is supportable at this time. In 
addition, solubility data submitted by 
the commenter supports the Agency’s 
predictions that the metals would be 
soluble well above the 1 part per billion 
(ppb) aquatic toxicity concentration of 
concern (COC) for the PMN substance in 
surface waters. As a result, EPA will 
retain the recommended human health 
and aquatic toxicity studies listed in the 
proposed rule. 


Comment 2: One commenter 


-submitted a number of studies that were 


completed for a new chemical 
notification for cobalt lithium 
manganese nickel oxide for Belgium. 
Those studies included: An acute oral 
toxicity (Organisation for Economic Co- 
operation and Development (OECD) 
Test Guideline 420) in rats; an acute 
dermal toxicity (OECD Test Guideline 
402) in rats; an acute dermal irritation 
(OECD Test Guideline 404) in rabbits; 
an acute eye irritation (OECD Test 
Guideline 405) in rabbits; a local lymph 
node assay (OECD Test Guideline 429) 
in mice; a 28-day repeated does oral 
(gavage) toxicity (OECD Test Guideline 
407) in rats; a reverse mutation assay 
Ames Test (OECD Test Guideline 471) 
using Salmonella typhimurium and 
Escherichia coli; an in vitro 
chromosome aberration test (OECD Test 
Guideline 473) on human lymphocytes; 
and physical/chemical properties data 
for: melting/freezing temperature 
(American Society for Testing and 
Materials (ASTM) E537-—86, Method A1 
of European Commission (EC) Directive 
92/69/EEC); relative density (gas 
comparison pycnometer); water 
solubility (flask method); particle size 
distribution (OECD Test Guideline 110); 
flammability (EC Method A10); 
explosive properties (EC Method A14); 
oxidizing properties (EC Method A16); 
and relative self-ignition temperature for 
solids (EC Method A10)). The submitter 
stated that it believed information 
contained in the studies may be of use 
to the EPA in preparation of a final rule. 

Response: Summaries of the results of 
the aforementioned submitted data are 
included in the public docket at EPA— 
While the 
submitted information was informative, 
it did not change EPA’s human health 
and environmental concerns for the 
chemical, for the reasons described as 
follows: 

a. Human health effects. EPA’s 
primary human health concern for the 
PMN substance is lung carcinogenesis 
from respirable crystalline material. 
EPA determined that the atute oral and 
28-day oral gavage studies had little 
bearing on those concerns. The 
physical-chemical data confirmed that 
the PMN substance is in the respirable 
range. The dermal and eye irritation 
studies indicate that the PMN substance 
is of low dermal toxicity, is not a skin 
irritant, does not pose a skin 
sensitization hazard, and is a minimal 
eye irritant (class 3-on a scale of 1 to 8). 
The substance is not a gene mutagen or 
a chromosome mutagen in human celis. 

b. Environmental effects. The 
submitted acute and chronic aquatic 
toxicity assessment was consistent with. 
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the EPA toxicity profiles for the metals, 
from which the Agency derived the 
aquatic toxicity concern concentration 
of 1 ppb. 
Comment 3: One commenter believed 

that the release-to-water provision in the 
proposed SNUR, for requiréments at 

§ 721.90 (a)(1), (b)(1), and (c)(1), is an 
unreasonable and overbroad restriction 
that would lead to domestic 
manufacturers being subject to 
manufacturing limitations not 
applicable to their off-shore 
competitors. The comment stated that 
discharges of cobalt, lithium, 
manganese, and nickel oxide can be 
expected to be adequately regulated 
under a facility’s pre-treatment or direct 
discharge permit issued under the Clean 
Water Act (CWA), which is specifically 
intended to regulate such discharges 
and ensure that effluent does not 
compromise aquatic organisms. 
Additionally, the comment stated that 
the PMN substance represents a battery 
technology that offers significant 
environmental benefits, based on the 
capability of storing much larger 
amounts.of electricity, which will 
diminish the use of fossil fuels and 
power more sustainable and energy- 
efficient automobiles and other 
electronics. The comment requested that 
the release-to-water provision should 
either be eliminated altogether or 
revised to provide for no-release-to- 
water without valid authorization under 
the CWA, or similar language that 
would allow dischargers operating 
under valid pre-treatment or direct 
discharge permits to continue to operate 
as allowed under the terms of those 
CWaA-issued permits. 

Response: Through the National 
Pollutant Discharge Elimination System 
(NPDES) Permit Program and the 
National Pretreatment Program, a 
component of the NPDES Permit 
Program, Federal, State, and local 
governments control water pollution by 
regulating point sources that discharge 

-pollutants into waters of the United 
States. However, for the regulation of 
toxic pollutants, the NPDES Permit 
Program focuses on the CWA section 
307(a)(1) list of priority pollutants 
(which do not include cobalt, lithium, 
or manganese). When a pollutant 
discharged by a direct or indirect 
discharging industry is not specifically 
limited in an effluent guideline or by 
pretreatment standards, respectively, it 
is up to the permit writer or state/local 
agency to utilize best professional 
judgment to establish technology-based 
limits or determine other appropriate 
means to control its discharge. Permit 
writers may not be aware of the 

discharge of certain toxic chemical 


substances by a specific facility, such as 
chemical substances that have been 
assessed under the TSCA New 
Chemicals Program and which may be 
discharged by manufacturers, 
processors, and users of the chemical 
substance. Therefore, EPA generally 
includes disposal provisions in new 


_ chemical SNURs when it determines 


that disposal of the substance may not 
be adequately addressed by existing 
rules under other statutes. However, the 
SNUR regulations in § 721.30 provide 
the opportunity for persons who intend 
to manufacture, import, or process a 
chemical substance subject to a SNUR to 
request a “determination of 
equivalency” from EPA. In such a 
request, the person must demonstrate 
thattheir intended activities will 
provide substantially the same degree of 
protection to health and the 
environment as the measures identified 
in the SNUR to control environmental 
release. Similarly, a person who intends 
to manufacture, import, or process a 
chemical substance subject to a SNUR 
can submit a SNUN that provides such 
“equivalency” information (e.g., specific 
NPDES or pretreatment limits for a 
specific facility or industry that will 
control the pollutants of concern). 


VI. Applicability of Rule to Uses 
Occurring Before Effective Date of the 
Final Rule 


As discussed in the Federal Register 
of April 24, 1990 (55 FR 17376), EPA 
has decided that the intent of TSCA 
section 5(a)(1)(B) is best served by 
designating a use as a significant new 
use as of the date of publication of the 
proposed SNUR rather than as of the 
effective date of the final rule. If uses 
begun after publication were considered 
ongoing rather than new, it would be 
difficult for EPA to establish SNUR 
notice requirements because a person 
could defeat the SNUR by initiating the 
proposed significant new use before the 
rule became effective,,and then argue 
that the use was ongoing before the 
effective date of the final rule. 

Any person who began commercial 
manufacture, import, or processing of 
the chemical substance PMN P—04—269 
for any of the significant new uses 
designated in the proposed SNUR after 
the date of publication of the proposed 
SNUR must stop that activity before the 
effective date of this final rule. Persons 
who ceased those activities will have to 
meet all SNUR notice requirements and 
wait until the end of the notification 
review period, including all extensions, 
before engaging in any activities 
designated as significant new uses. If, 
however, persons who began 
manufacture, import, or processing of 


the chemical substance between the 
date of publication of the proposed 
SNUR and the effective date of this final 
SNUR meet the conditions of advance 
compliance as codified at § 721.45(h), 
those persons would be considered to 
have met the final SNUR requirements 
for those activities. 


VII. Test Data and Other Information 


EPA recognizes that TSCA section 5 
does not require the development of any 
particular test data before submission of 
a SNUN. There are two exceptions: _ 

1. Development of test datais 
required where the chemical substance 
subject to the SNUR is also subject to a 
test rule under TSCA section 4 (see 
TSCA section 5(b)(1)). 

2. Development of test data may be 
necessary where the chemical substance 
has been listed under TSCA section 
5(b)(4) (see TSCA section 5(b)(2)). 

In the absence of a TSCA section 4 
test rule or a TSCA section 5(b)(4) 
listing covering the chemical substance, 
persons are required only to submit test 
data in their possession or control and 
to describe any other data known to or 
reasonably ascertainable by them (see 
§ 720.50). However, upon review of 
PMNs and SNUNs, the Agency has the 
authority to require appropriate testing. 
In this case, EPA recommends persons, 
before performing any testing, to consult 
with the Agency pertaining to protocol 
selection. 

In the TSCA section 5(e) consent 
order for the chemical substance 
regulated under this final rule, EPA has 
established requirements for the use of 
dermal personal protective equipment, 
including gloves demonstrated to be 
impervious; use of respiratory personal 
protective equipment, including a 
National Institute of Occupational 
Safety and Health (NIOSH)-approved 
respirator with an assigned protection 
factor (APF) of at least 150, or 
compliance with an alternative NCEL of 
0.1 mg/m° as an 8-hour time weighted 
average; establishment of a hazard 
communication program, and prohibits 
releases-to-water in view of the lack of 
data on the potential health and 
environmental risks that may be posed 
by the significant new uses or increased 
exposure to the chemical substance. 
These requirements will remain until 
such time as the PMN submitter 
provides the results of toxicity tests that 
would permit a reasoned evaluation of 
the potential risks posed by the 
chemical substance. A listing of the 
specific human health and 
environmental toxicity tests specified in 
the TSCA section 5(e) consent order is, 
included in Unit IV. of the proposed 
rule. The SNUR contains notification 
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requirements that mirror the restrictions 
in the TSCA section 5(e) consent order. 
Significant new uses under this SNUR 
are activities restricted in the TSCA 
section 5(e) consent order. Persons who 
intend to commence any of these 
activities identified as a significant new 
use must notify the Agency by 
submitting a SNUN at least 90 days in 
advance of commencement of non- 
exempt commercial manufacture, 
import, or processing. 

The recommended testing specified in 
Unit IV. of the proposed rule may not 
be the only means of addressing the 
potential risks of the chemical 
substance. However, SNUNs submitted 
without any test data may increase the 
likelihood that EPA will respond by 
taking action under TSCA section 5(e), 
particularly if satisfactory test results 
have not been obtained from a prior 
PMN or SNUN submitter. EPA 
recommends that potential SNUN 
submitters contact EPA early enough so 
that they will be able to conduct the 
appropriate tests prior to submitting a 
SNUN. 

SNUN submitters should be aware 
that EPA will be better able to evaluate 
SNUNs which provide detailed 
information on the following: 

e¢ Human exposure and 
environmental release that may result 
from the significant new use of the | 
chemical substance. 

e Potential benefits of the chemical 
substance. 

e Information on risks posed by the 
chemical substance compared to risks 
posed by potential substitutes. 


VIII. SNUN Submissions 


According to § 721.1(c), persons 
submitting a SNUN must comply with 
the same notice requirements and EPA 
regulatory procedures as persons 
submitting a PMN, including 
submission of test data on health and 
environmental effects as described in 
§ 720.50. SNUNs must be on EPA Form 
No. 7710-25, generated using e-RMN 
software, and submitted to the Agency 
in accordance with the procedures set 
forth in §§ 721.25 and 720.40. E-PMN 
software is available electronically at 


http://www.epa.gov/opptintr/newchems. 


IX. Economic Analysis 


EPA evaluated the potential costs of 
establishing SNUN requirements for 
potential manufacturers, importers, and 
processors of the chemical substance 
during the development of the direct 
final rule. The Agency’s complete 
economic analysis is available in the 
docket under docket ID number EPA— 
HQ-—OPPT-2009-0922. 


X. Statutory and Executive Order 
Reviews 


A. Executive Order 12866 


This final rule establishes a SNUR for 
a chemical substance that was the 
subject of a PMN and a TSCA section 
5(e) consent order. The Office of 
Management and Budget (OMB) has 
exempted these types of actions from 
review under Executive Order 12866, 
entitled Regulatory Planning and » 
Review (58 FR 51735, October 4, 1993). 


B. Paperwork Reduction Act 


According to the Paperwork 
Reduction Act (PRA), 44 U.S.C. 3501 ét 
seq., an Agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
that requires OMB approval under PRA, 
unless it has been approved by OMB 
and displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in title 40 
of the CFR, after appearing in the 
Federal Register, are listed in 40 CFR 
part 9, and included on the related 
collection instrument or form, if 
applicable. EPA is amending the table in 
40 CFR part 9 to list the OMB approval 
number for the information collection 
requirements contained in this final 
rule. This listing of the OMB control 
numbers and their subsequent 
codification in the CFR satisfies the 
display requirements of PRA and OMB’s 
implementing regulations at 5 CFR part 
1320. This Information Collection 
Request (ICR) was previously subject to 
public notice and comment prior to 
OMB approval, and given the technical 
nature of the table, EPA finds that 
further notice and comment to amend it 
is unnecessary. As a result, EPA finds 
that there is “‘good cause” under section 
553(b)(3)(B) of the Administrative 
Procedure Act, 5 U.S.C. 553(b)(3)(B), to 
amend this table without further notice 
and comment. 

The information,collection 
requirements related to this action have 
already been approved by OMB 
pursuant to PRA under OMB control 
number 2070-0012 (EPA ICR No. 574). 
This action does not impose any burden 
requiring additional OMB approval. If 
an entity were to submit a SNUN to the 
Agency, the annual burden is estimated 
to average between 30 and 170 hours 
per response. This burden estimate 
includes the time needed to review 
‘instructions, search existing data 
sources, gather and maintain the data 
needed, and complete, review, and 
submit the required SNUN. 

Send any comments about the 
accuracy of the burden estimate, and 
any suggested methods for minimizing 


respondent burden, including through 
the use of automated collection 
techniques, to the Director, Collection 
Strategies Division, Office of 
Environmental Information (2822T), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. Please remember to 
include the OMB contre! number in any 
correspondence, but do not submit any 
completed forms to this address. 


C. Regulatory Flexibility Act 
Pursuant to section 605(b) of the 

Regulatory Flexibility Act (RFA) (5 

U.S.C. 601 et seq.), the Agency hereby 


certifies that promulgation of this SNUR 
will not have a significant adverse 


‘economic impact on a substantial 


number of small entities. The 
requirement to submit a SNUN applies 
to any person (including small or large 
entities) who intends to engage in any 
activity described in the final rule as a 
“significant new use.” Because these 
uses are ‘‘new,” based on all 
information currently available to EPA, 
it appears that no small or large entities 
presently engage in such activities. A 
SNUR requires that any person who 
intends to engage in such activity in the 
future must first notify EPA by 
submitting a SNUN. Although some 
small entities may decide to pursue a 
significant new use in the future, EPA 
cannot presently determine how many, 
if any, there may be. However, EPA’s 
experience to date is that, in response to 
the promulgation of SNURs covering 
over 1,000 chemicals, the Agency . 
receives only a handful of notices per 
year. For example, the number of 
SNUNs was four in Federal fiscal year 
(FY) 2005, eight in FY 2006, six in FY 
2007, eight in FY 2008, and seven in FY 
2009. During this five-year period, three 
small entities submitted a SNUN. In 
addition, the estimated reporting cost 
for submission of a SNUN (see Unit IX.) 
is minimal regardless of the size of the 
firm. Therefore, the potential economic 
impacts of complying with this SNUR 
are not expected to be significant or 
adversely impact a substantial number 
of small entities. In a SNUR that 
published in the Federal Register of 
June 2, 1997 (62 FR 29684) (FRL-5597- 
1), the Agency presented its general 
determination that final SNURs are not 
expected to have a significant economic 
impact on a substantial number of small 
entities, which was provided to the 
Chief Counsel for Advocacy of the Small 
Business Adminisiration. 


D. Unfunded Mandates Reform Act 


- Based on EPA’s experience with 
proposing and finalizing SNURs, State, 
local, and Tribal governments have not 
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been impacted by these rulemakings, 
and EPA does not have any reasons to 
believe that any State, local, or Tribal 
government will be impacted by this 
final rule. As such, EPA has determined 
that this final rule does not impose any 
enforceable duty, contain any unfunded 
mandate, or otherwise have any effect 
on small governments subject to the 
requirements of sections 202, 203, 204, 
or 205 of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Pub. L. 
104-4). 


E. Executive Order 13132 


This action will not have a substantial 
direct effect on States, on the 
relationship between the national 
government and the States, or on the 
distribution of powerand 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). 


F. Executive Order 13175 


This final rule does not have Tribal 
implications because it is not expected 
to have substantial direct effects on 
Indian Tribes. This final rule does not 
significantly nor uniquely affect the 
communities of Indian Tribal 
governments, nor does it involve or 
. impose any requirements that affect 
Indian Tribes. Accordingly, the 
requirements of Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 9, 2000), do not apply 
to this final rule. 


G. Executive Order 13045 


This action is not subject to Executive 
‘Order 13045, entitled Protection of 
Children from Environmental Health 
Risks and Safety Risks (62 FR 19885, 
April 23, 1997), because this is not an 
economically significant regulatory 
action as defined by Executive Order 
12866, and this action does not address 
environmental health or safety risks 
disproportionately affecting children. 


H. Executive Order 13211 


This action is not subject to Executive 
Order 13211, entitled Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001), because this action is not 
expected to affect energy supply, 
distribution, or use and because this 
action is not a significant regulatory 
action under Executive Order 12866. 


I. National Technology Transfer and 
Advancement Act 


In addition, since this action does not 
involve any technical standards, section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104—113, section 
12(d) (15 U.S.C. 272 note), does not 
apply to this action. 


J. Executive Order 12898 


This action does not entail special 
considerations of environmental justice 
related issues as delineated by 
Executive Order 12898, entitled Federal 
Actions to Address Environmental 
Justice in Minority Populations and 
Low-Income Populations (59 FR 7629, 
February 16, 1994). 


XI. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report to each House of 
the Congress and the Comptroller 
General of the United States. EPA will 
submit a report containing this rule and 
other required information to the U.S. 
Senate, the U.S. House of 
Representatives, and the Comptroller 
General of the United States prior to 
publication of the rule in the Federal 
Register. This rule is not a ‘“‘major rule”’ 
as defined by 5 U.S.C. 804(2). 


List of Subjects 
40 CFR Part 9 


Environmental protection, Reporting 
and recordkeeping requirements. 


40 CFR Part 721 


Environmental protection, Chemicals, 
Hazardous substances, Reporting and 
recordkeeping requirements. 


Dated: August 1, 2011. 
Barbara A. Cunningham, 


Acting Director, Office of Pollution Prevention 
and Toxics. 


Therefore, 40 CFR parts 9 and 721 are 
amended as follows: ; 


PART 9—[AMENDED] 


@ 1. The authority citation for part 9 
continues to read as follows: 


Authority: 7 U.S.C. 135 et seq., 136—-136y; 
15 U.S.C. 2001, 2603, 2005, 2006, 2601-2671; 
21 U.S.C. 331), 346a, 348; 31 U.S.C. 9701; 33 
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345 (d) and 
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR, 
1971-1975 Comp. p. 973; 42 U.S.C. 241, 
242b, 243, 246, 300f, 300g, 300g—1, 300g-2, 
300g-3, 300g—4, 300g—5, 300g-6, 300j-1, 
300j-2, 300j-3, 300j—4, 300j-9,°1857 et seq., 
6901-6992k, 7401—7671q, 7542, 9601-9657, 
11023, 11048. 


m 2. The table in § 9.1 is amended by 
adding the following section in 
numerical order under the undesignated 
center heading “Significant New Uses of 
Chemical Substances” to read as 
follows: 


§ 9.1 OMB approvals under the Paperwork 
Reduction Act. 


* * * * * 


40 CFR citation OMB control No. 


* * * * 


Significant New Uses of Chemical 


Substances 
PART 721—[AMENDED] 


a 3. The authority citation for part 721 
continues to read as follows: 


‘ Authority: 15 U.S.C. 2604, 2607, and 
2625(c). 


w 4. Add § 721.10201 to subpart E to 
read as follows: 


§721.10201 Cobalt lithium manganese 
nickel oxide. 

~ (a) Chemical substance and 
significant new uses subject to reporting. 
(1) The chemical substance identified as 
cobalt lithium manganese nickel oxide 
(PMN P-—04-269; CAS No. 182442-95-1) 
is subject to reporting under this section 
for the significant new uses described in 
paragraph (a)(2) of this section. The 
requirements of this section do not 
apply to quantities of the PMN 
substance after it has been completely 
reacted (cured). 

(2) The significant new uses are: 

(i) Protection in the workplace. 
Requirements as specified in §721.63 . 
(a)(1), (a)(2)(i), (a)(3), (a)(4), (a)(5), (a)(6), 
(b) (concentration set at 0.1 percent), 
and (c). Respirators must provide a 
National Institute for Occupational 
Safety and Health (NIOSH) assigned 
protection factor (APF) of at least 150. 
The following NIOSH-certified 
respirators meet the requirements of 
§ 721.63(a)(4): Supplied-air respirator 
operated in positive pressure demand or 
other positive pressure mode and 
equipped with a tight-fitting full 
facepiece. As an alternative to the 
respirator requirements listed here, a 
manufacturer, importer, or processor 
may choose to follow the New Chemical 
Exposure Limit (NCEL) provisions listed 
in the Toxic Substances Control Act 
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(TSCA) section 5(e) consent order for 
this substance. The NCEL is 0.1 mg/m? 
as an 8-hour time-weighted average. 
Persons who wish to pursue NCELs as 
an alternative to the § 721.63 respirator 
may request to do as under § 721.30. 
Persons whose § 721.30 requests to use 
the NCELs approach are approved by 
EPA will receive NCELs provisions 
comparable to those listed in the 
corresponding section 5(e) consent 
order. 

(ii) Hazard communication program. 
Requirements as specified in § 721.72 
(a), (b), (c), (d), (e) (concentration set at 
0.1 percent), (f), (g)(1)(i), (g)(1) Gi), 
(g)(1)(vii), (g)(2)(ix), (g)(2), (g)(3), 
(g)(4)(iii), and (g)(5). 

(iii) Release to water. Requirements as 
specified in § 721.90(a)(1), (b)(1), and 
(c)(1). 

(b) Specific requirements. The 
provisions of subpart A of this part 
apply to this section except as modified 
by this paragraph. 

Recordkeeping 
requirements as specified in § 721.125 
(a), (b), (c), (d), (e), (f), (g), (h), and (k) 
are applicable to manufacturers, 
importers, and processors of this 
chemical substance. 

(2) Limitations or revocation of 
certain notification requirements. The 
provisions of § 721.185 apply to this 
section. 


{FR Doc. 2011-20021 Filed 8-5—11; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
FRL-9446-6] 


Approval and Promulgation of Air 


Quality Implementation Plans; State of . 


California; Interstate Transport of 
Pollution; Interference With Prevention 
of Significant Deterioration 
Requirement 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. * 


SUMMARY: EPA is finalizing a limited 
approval and limited disapproval of a 
state implementation plan (SIP) revision 
submitted by the State of California on 
November 17, 2007, to address the 
“transport SIP” provisions of Clean Air 
Act (CAA) section 110(a)(2)(D)(i) for the 
1997 8-hour ozone National Ambient 
Air Quality Standards (NAAQS or 
standards) and the 1997 fine particulate 
matter (PM2 5) NAAQS. Section 
110(a)(2)(D)(i) of the CAA requires that 
each SIP contain, among other things, 


adequate measures prohibiting 
emissions of air pollutants in amounts 
which will interfere with any other 
State’s measures required under title I, 
part C of the CAA to prevent significant 
deterioration of air quality. EPA is 
approving California’s SIP revision with 
respect to those Districts that implement 
SIP-approved permit programs meeting 
the approval criteria and simultaneously 
disapproving California’s SIP revision 
with respect to those Districts that do 
not implement SIP-approved permit 
programs meeting the approval criteria, 
as discussed in our May 31, 2011 
proposed rule (76 FR 31263). 

DATES: This final rule is effective 
September 7, 2011. 

ADDRESSES: EPA has established a 
docket for this action under EPA—RO9-— 
OAR-2011-0211. The index to the 
docket for this action is available 
electronically at http:// 
www.regulations.gov and in hard copy 
at EPA Region IX, 75 Hawthorne Street, 
San Francisco, California. While all 
documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g., copyrighted material) and 
some may not be available in either 
location (e.g., confidential business 
information (CBI)). To inspect the hard 
copy materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information the 
disclosure of which is restricted by 
statute. Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 

FOR FURTHER INFORMATION CONTACT: Rory 
Mays, Air Planning Office (AIR—2), U.S. 
Environmental Protection Agency. 
Region IX, (415) 972-3227, 
mays.rory@epa.gov. 

SUPPLEMENTARY INFORMATION: 
Throughout this document, the terms 


“we’’, “us”, and “our” refer to EPA. 


I. Summary of the Proposed Actions 


On May 31, 2011 (76 FR'31263), EPA 
proposed a limited approval and limited 
disapproval of a SIP revision submitted 
by the California Air Resources Board 
(CARB) on November 17, 2007, to 
address the “transport SIP” provisions 
of CAA section 110(a)(2)(D)(i) for the 
1997 8-hour ozone NAAQS and the 
1997 PM2.s NAAQS (2007 Transport 
SIP). Specifically, EPA proposed a 
limited appreval and limited 
disapproval of the 2007 Transport SIP 
with respect to the requirement in CAA 


section 110({a)(2)(D)(i)(I) that each SIP 
contain adequate measures prohibiting 
emissions of air pollutants in amounts 
which will interfere with any other 
State’s measures required under title I, 
part C of the CAA to prevent significant 
deterioration of air quality. We refer to 
this requirement as ‘‘element (3)” of 
section 110(a)(2)(D)(i). 


A. Proposed Action With Respect to 
1997 8-Hour Ozone NAAQS 


We proposed the following actions 
with respect to element (3) of CAA 
section 110(a)(2)(D)(i) for the 1997 
8-hour ozone NAAQS. For nine 
Districts ? that are designated 
nonattainment and classified under | 
subpart 2 of part D, title I of the CAA 
and that have SIP-approved 
nonattainment area new source review 
(NNSR) programs meeting the approval 
criteria discussed in our May 31, 2011 
proposed rule, we proposed to approve 
the 2007 Transport SIP. 


For three Districts 2 with 
nonattainment areas classified under 
subpart 2 for which NNSR SIP revisions 
were necessary to meet the approval 
criteria, we proposed to approve the 
2007 Transport SIP if we finalized 
approval of the required NNSR SIP 
revisions by our July 10, 2011 Consent 
Decree deadline for final action on 
element (3) of the 2007 Transport SIP.? 
Alternatively, for any of these Districts 
for which we could not approve the 
required NNSR SIP revision by our July 
10, 2011 deadline, we proposed to 
disapprove the 2007 Transport SIP with 
respect to element (3) of CAA section 
110(a)(2)(D)(i) for the 1997 8-hour ozone 
NAAQS and to promulgate a limited 
NNSR Federal Implementation Plan 
(FIP) addressing the relevant 
requirements. 


For two Districts ¢ with “former 
subpart 1” nonattainment areas that 
implement SIP-approved NNSR 
programs meeting the approval criteria, 


1 Antelope Valley Air Quality Management 
District (AQMD), Bay Area AQMD, El Dorado 
County Air Pollution Control District (APCD), 
Imperial County APCD, Mojave Desert AQMD, San 
Joaquin Valley APCD, South Coast AQMD, Ventura 
County APCD, and Yolo-Solano AQMD. 

2 Feather River AQMD, Placer County APCD, and 
Sacramento Metropolitan AQMD. 

3 See WildEarth Guardians v. U.S. ERA (Case No. 
4:09—CV-02453-CW), Consent Decree dated 
November 10, 2009, as amended by Notice of 
Stipulated Extensions to Consent Decree Deadlines, 
dated April 28, 2011 (establishing July 10, 2011 
deadline for final action on element (3) of the 2007 
Transport SIP). The July 10, 2011 deadline was 
further extended to July 29, 2011 by Notice of 
Stipulated Extension to Consent Decree Deadlines, 
dated July 7, 2011. 

4Eastern Kern APCD and San Diego County 


48003 


Federal Register/Vol. 76;:No. 152/Monday, August 8, 2011/Rules and Regulations 


we proposed to approve the 2007 
Transport SIP. 

For. seven Districts > with ‘‘former 
subpart 1”’ nonattainment areas that do 
not yet have SIP-approved NNSR 
programs, we proposed to disapprove 
the 2007 Transport SIP but to determine 
that implementation of the provisions of 
40 CFR part 51, Appendix S (‘‘The 
Interpretative Rule”’)® during this - 
interim period pending EPA’s final 
subpart 2 classifications of these areas 
adequately addresses the requirements 
of element (3) of CAA section 
110(a)(2)(D)(i) and, therefore, discharges 
EPA’s obligation to promulgate a FIP for 
these limited purposes. 

For Monterey Bay Unified APCD 
(““Monterey’’), which is designated 
unclassifiable/attainment and has a SIP- 
approved Prevention of Significant 
Deterioration (PSD) program meeting 
the approval criteria, we proposed to _ 
approve the 2007 Transport SIP. 

For two Districts 7 with unclassifiable/ 
attainment areas for which we recently 
approved PSD SIP revisions meeting the 
approval criteria by direct final rule, we 
proposed to approve the 2007 Transport 
SIP. Alternatively, we proposed to 
disapprove the 2007 Transport SIP if 
either of these direct final rules were 
withdrawn and would not become 
effective by our July 10, 2011 Consent 
Decree deadline, in which case we 
would promulgate a limited PSD FIP for 
the relevant District based on the 
provisions of 40 CFR 52.21 identifying 
NOx as an ozone precursor. 

For North Coast Unified AQMD 
(“North Coast”), we proposed to 
disapprove the 2007 Transport SIP and 
to promulgate a limited PSD FIP for 
NOx emission sources only, as 
discussed in our May 31, 2011 proposed 
rule. By separate action published in 
today’s Federal Register, EPA finalized 
that limited PSD FIP for North Coast.® 

For the rest of the State, which is 
designated unclassifiable/attainment for 
the 1997 8-hour ozone NAAQS and 
subject to the Federal PSD program in 
40 CFR 52.21, we proposed to 
disapprove the 2007 Transport SIP but 
to determine that no further action is 


5 Amador County APCD, Butte County AQMD, 
Calaveras County APCD, Feather River AQMD, 
Mariposa County APCD, Northern Sierra AQMD, 
and Tuolumne County APCD. 

® Note that the waiver provisions in section VI of 
40 CFR part 51 Appendix S no longer apply. See 
Phase 2 Rule, 75 FR 71612 (November 29, 2005) and 
NRDC v. EPA, 571 F. 3d 1245 (DC Cir. 2009) 
(vacating EPA’s elimination of the 18-month 
limitation in 40 CFR part 52.24(k) with respect to 
the waiver provisions in section VI of 40 CFR part 
51 Appendix S). 

? Mendocino County AQMD and Northern 
Sonoma County APCD. 

8 See fn. 3 above. 


tequired to address element (3) of CAA 
section 110(a)(2)(D)(i) because EPA has 
already promulgated a PSD FIP for these. 
areas. 


B. Proposed Action With Respect to 
1997 PM>.; NAAQS 


We proposed the following actions 
with respect to element (3) of CAA 
section 110(a)(2)(D)(i) for the 1997 PM> 5 
NAAQS. For two Districts ° that are 
designated nonattainment, we proposed 
to approve the 2007 Transport SIP based 
on a determination that implementation 
of The Interpretative Rule during the 
SIP-development period adequately 
addresses the requirements of element 
(3) of CAA section 110(a)(2)(D)(i). 

For five Districts '° that are designated 
unclassifiable/attainment and that have 
SIP-approved PSD programs meeting the 
approval criteria discussed above, we 
proposed to approve the 2007 Transport 
SIP 


For the rest of the State, which is 
designated unclassifiable/attainment 
and subject to the Federal PSD program 


in 40 CFR 52.21, we proposed to 


disapprove the 2007 Transport SIP but 
to determine that no further action is 
required to address element (3) of CAA 
section 110(a)(2)(D)(i) because EPA has 
already promulgated a PSD FIP for these 
areas. 


C. Proposed Action With Respect to 
Greenhouse Gases 


Finally, with respect to PSD authority 
to regulate greenhouse gases (GHGs), we 
proposed to take the following actions. 
For three Districts 1! that were subject to 
the PSD SIP Narrowing Rule (75 FR 
82536, December 30, 2010), we 
proposed to fully approve the 2007 
Transport SIP with respect to element 
(3) of CAA section 110(a){2)(D)(i) based 
on letters from each District. These 
letters clarified that the 2007 Transport 
SIP should be read, with respect to CAA 
section 110(a)(2)(D)(i)(I), to reflect each 
of their PSD programs as they are 
currently federally approved as a result 
of the PSD SIP Narrowing Rule. 

For Monterey, which has confirmed 
that its SIP provides GHG PSD 
permitting authority at thresholds 


9 San Joaquin Valley APCD and the South Coast 
Air Basin portion of South Coast AQMD. 

10 Mendocino County AQMD, Monterey Bay 
Unified APCD, North Coast Unified AQMD, 
Northern Sonoma County APCD, and Sacramento 
Metropolitan AQMD. 

11 Mendocino County AQMD, Northern Sonoma 
County APCD, and North Coast Unified AQMD. 
Note that footnote 24 of our proposed rule (76 FR 
31263 at 31268) incorrectly identifies Monterey Bay 
Unified APCD instead of Northern Sonoma County 
APCD as one of the three Districts that were subject 
to the PSD SIP Narrowing Rule but that our 
Technical Support Document correctly identities 
the relevant Districts. 


consistent with the Tailoring Rule, we 
proposed to fully approve the 2007 
Transport SIP with respect to element 
(3) of CAA section 110(a)(2)(D)(i). 

For Sacramento Metropolitan AQMD 
(“Sacramento”), which was subject to 
the PSD GHG SIP Call (75 FR 77698, 
December 13, 2010), we proposed to 
fully approve the 2007 Transport SIP 
with respect to element (3) of CAA 
section 110(a)(2)(D)(i) if Sacramento’s 
corrective SIP revision to address GHG 
permitting requirements received EPA 
approval. 

For all other areas in California, 
which are subject to the Federal PSD 
program in 40 CFR 52.21, we proposed 
to disapprove the 2007 Transport SIP 
but to determine that no further action 
is required to address element (3) of 
CAA section 110(a)(2)(D)(i) because EPA 
has already promulgated a PSD FIP for 
these areas. 

For a more detailed explanation of our 
evaluation of the 2007 Transport SIP 
with respect to element (3) of CAA 
section 110(a)(2)(D)(i) and of the 
rationale for our proposed actions, 
please see our May 31, 2011 proposed 
rule and related Technical Support 
Document (76 FR 31263). 


Il. EPA’s Response to Comments 


Our May 31, 2011 proposed rule 
provided for a 30-day comment period. 
We did not receive any public 
comments in response to the proposed’ 
rule. 


Ill. Final Action 


Under sections 110(k)(3) and 301(a) of 
the CAA, EPA is finalizing a limited 
approval and limited disapproval of the 
2007 Transport SIP submitted by CARB 
on November 17, 2007. We are 
finalizing a limited approval and 
limited disapproval action because the 
2007 Transport SIP is not separable with 
respect to individual California 
Districts, and because, although the 
submittal as a whole strengthens the SIP 
and meets the applicable CAA 
requirements for certain Districts, it 
does not meet the applicable 
requirements for certain other Districts, 
as discussed in Section I of this final 
rule and in our May 31, 2011 proposed 
rule. 

Specifically, we are approving the 
2007 Transport SIP as meeting the 
requirements of element (3) of CAA 
section 110(a)(2}(D)(i) with respect to 
the following areas: 

e Twelve Districts !2 that implement 


‘ SIP-approved NNSR or PSD programs 


'2 Antelope Valley AQMD, Bay Area AQMD, El 
Dorado County APCD, Imperial County APCD, 


Continued 
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meeting the approval criteria for the 
1997 8-hour ozone NAAQS; 

e Three Districts 13 for which we have 
recently approved the required NNSR 
SIP revisions for the 1997 8-hour ozone 
NAAQS (see 76 FR 43183, July 20, 2011 
(Final rule, Sacramento Metropolitan 
AQMD NNSR and PSD SIP revisions); 
and Final rule, ‘Revisions to the 
California State Implementation Plan, 
Placer County Air Pollution Control 
District and Feather River Air Quality 
Management District,” signed June 30, 
2011); 

e Two Districts 14 for which we have 
recently approved the required PSD SIP 
revisions for the 1997 8-hour ozone 
NAAQS (see 76 FR 26192 (May 6, 
2011)); 

e Five Districts 15 that implement SIP- 
approved PSD programs meeting the 
approval criteria for the 1997 PM2.s 
NAAQS; 

e Four Districts 1® that implement 
SIP-approved PSD programs meeting the 
approval criteria for greenhouse gases 
(GHGs); and 

e One District (Sacramento) for which 
we have recently approved the required 
PSD SIP revision for GHGs (see 76 FR 
43183, July 20, 2011 (Final rule, 
Sacramento Metropolitan AQMD NNSR 
and PSD SIP revisions)). 

We are simultaneously disapproving 
the 2007 Transport SIP for failure to 
meet the requirements of element (3) of 
CAA section 110(a)(2)(D)(i) with respect 
to the following areas: 

e Seven Districts 1” with “former 
subpart 1” ozone nonattainment areas 
that do not yet have SIP-approved 
NNSR programs meeting the approval 
criteria for the 1997 8-hour ozone 
NAAQS; 

e One District (North Coast) for which 
EPA has not yet approved a PSD SIP 
revision meeting the approval criteria 
for the 1997 8-hour ozone NAAQS; and 

e All areas in the State that are 
subject to the Federal PSD program in 
40 CFR 52.21 for the 1997 8-hour ozone 
NAAQS, the 1997 PM2.s NAAQS, and/ 


Mojave Desert AQMD, San Joaquin Valley APCD, 
South Coast AQMD, Ventura County APCD, Yolo- 
Solano AQMD, Eastern Kern APCD, San Diego 
County APCD, and Monterey Bay Unified APCD. 

13 Feather River AQMD, Placer County APCD, and 
Sacramento Metropolitan AQMD. 

14 Mendocino County AQMD and Northern 
Sonoma County APCD. 

*5 Mendocino County AQMD, Monterey Bay 
Unified AQMD, North Coast Unified AQMD, 
Northern Sonoma County APCD, and Sacramento 
Metropolitan AQMD. 

16 Mendocino County AQMD, Monterey Bay 
Unified APCD, North Coast Unified AQMD, and 
Northern Sonoma County APCD. 

17 Amador County APCD, Butte County AQMD, 
Calaveras County APCD, Feather River AQMD, 
Northern Sierra AQMD, Mariposa County APCD, 
and Tuolumne County APCD. 


or GHGs, where the California SIP 
remains deficient with respect to PSD 
requirements. 


Under section 179(a) of the CAA, final 
disapproval of a submittal that 
addresses a requirement of part D, title 
I of the CAA (CAA sections 171-193) or 
is required in response to a finding of 
substantial inadequacy as described in 
CAA section 110(k)(5) (SIP Call) starts a 
sanctions elock.-The 2007 Transport SIP 
was not submitted to meet either of — 
these requirements. Therefore, this final 
limited disapproval does not trigger a 
sanctions clock. 


Disapproval of a required SIP revision 
also triggers the requirement under CAA 
section 110(c) that EPA promulgate a 
FIP no later than 2 years from the date 
of the disapproval unless the State 
corrects the deficiency, and the 
Administrator approves the plan or plan 
revision before the Administrator 
promulgates such FIP. For the seven 
Districts with ‘‘former subpart 1” ozone 
nonattainment areas for which we are 
disapproving the 2007 Transport SIP 


_(because they do not yet have SIP- 


approved NNSR programs meeting the 
approval criteria for the 1997 

8-hour ozone NAAQS), we are finalizing 
our proposal to conclude that current 
implementation of The Interpretative 
Rule in these areas adequately addresses 
the requirements of element (3) of CAA 
section 110(a)(2)(D)(i) for the 1997 8- 
hour ozone NAAQS and, therefore, 
discharges EPA’s obligation to 
promulgate a FIP for these limited 
purposes. 


’ For all other Districts for which we 
are disapproving the 2007 Transport - 
SIP, with the exception of North Coast, 
EPA has already incorporated into the 
applicable SIP the provisions of the 
Federal PSD program contained in 40 
CFR 52.21 and, therefore, has no further 
obligation to promulgate a FIP to 
address the requirements of element (3) 
of CAA section 110(a)(2)(D)(i). 


With respect to North Coast, which 
implements a PSD program that does 
not currently satisfy element (3) of CAA 
section 110(a)(2)(D)(i) for the 1997 8- 
hour ozone NAAQS, by separate action 
published in today’s Federal Register, 
EPA finalized a limited PSD FIP, as 
discussed herein and in our May 31, 
2011 proposed rule. That limited PSD 
FIP will apply only until EPA approves 
the required PSD SIP revision for this 
area. 


18 We note that CARB submitted a PSD SIP 
revision for North Coast Unified AQMD on 
February 28, 2011 to address, among other things, 
the requirement to identify NOx as an ozone 
precursor. 


Finally, with respect to the five 
Districts 19 for which NNSR or PSD SIP 
revisions were necessary to meet the 
transport SIP approval criteria for the 
1997 8-hour ozone NAAQS, we are not 
finalizing the limited NNSR/PSD FIPs 
that we had proposed in the alternative 
to codify in 40 CFR sections 52.233, 
52.270(b)(3)(iv), and 52.270(b)(4){iv). 
Weare approving the 2007 Transport 
SIP for these Districts based on our final 
approval of the required SIP revisions, 
as discussed in Section I of this final 
rule and in our May 31, 2011 proposed 
rule. 


IV. Statutory and Executive Order 
Reviews 


A. Executive Order 12866, Regulatory 
Planning and Review 


The Office of Management and Budget 
(OMB) has exempted this regulatory 
action from Executive Order 12866, 
entitled “Regulatory Planning and 
Review.” 


B. Paperwork Reduction Act 


This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Burden is 
defined at 5 CFR 1320.3(b). 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 


. Tule subject to notice and comment 


rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-for-profit enterprises, and 
small governmental jurisdictions. 

This rule will not have a significant 
impact on a substantial number of small 
entities because SIP approvals and 
limited approvals/limited disapprovals 
under section 110 and subchapter I, part | 
D of the Clean Air Act do not create any 
new requirements but simply approve 
requirements that the State is already 
imposing. Therefore, because this 
limited approval/limited disapproval 
action does not create any new 
requirements, I certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Moreover, due to the nature of the 
Federal-State relationship under the 
Clean Air Act, preparation of flexibility 
analysis would constitute Federal 


19 Feather River AQMD, Placer County APCD, 
Sacramento Metropolitan AQMD, Mendocino 
County AQMD, and Northern Sonoma County 
APCD. 
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inquiry into the economic 
reasonableness of State action. The 
Clean Air Act forbids EPA to base its 
actions concerning SIPs on such 
grounds. Union Electric Co., v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
U.S.C. 7410(a)(2). 


D. Unfunded Mandates Reform Act 


Under section 202 of the Unfunded 
Mandates Reform Act of 1995 
(“Unfunded Mandates Act’’), signed 
into law on March 22, 1995, EPA must 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in estimated costs to State, 
local, or tribal governments in the 
aggregate; or to the private sector, of 
$100 million or more. Under section 
205, EPA must select the most cost- 
effective and least burdensome 
alternative that achieves the objectives 
of the rule and is consistent with 
statutory requirements. Section 203 
requires EPA to establish a plan for 
informing and advising any small 
governments that may be significantly 
or uniquely impacted by the rule. 

EPA has determined that the limited 
approval/limited disapproval action 
promulgated today does not include a 
Federal mandate that may result in 
estimated costs of $100 million or more 
to either State, local, or tribal 
governments in the aggregate, or to the 
private sector. This Federal action 
approves pre-existing requirements 
under State or local law, and imposes 
no new requirements. Accordingly, no 
additional costs to State, local, or tribal 
governments, or to the private sector, 
result from this action. 


E. Executive Order 131 32, Federalism 


Federalism (64 FR 43255, August 10, 
1999) revokes and replaces Executive 
Orders 12612 (Federalism) and 12875 
(Enhancing the Intergovernmental 
Partnership). Executive Order 13132 
requires EPA to develop an accountable 
process to ensure ‘‘meaningful and 
timely input by State and local officials 
in the development of regulatory 
policies that have federalism 
implications.” ‘‘Policies that have 
federalism implications” is defined in 
the Executive Order to include 
regulations that have “‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ Under 
Executive Order 13132, EPA may not 
issue a regulation that has federalism 
implications, that imposes substantial 
direct compliance costs, and that is not 
required by statute, unless the Federal 


government provides the funds 
necessary to pay the direct compliance 
costs incurred by State and local 
governments, or EPA consults with 
State and local officials early in the 
process of developing the proposed 
regulation. EPA also may not issue a 
regulation that has federalism 
implications and that preempts State 
law unless the Agency consults with 
State and local officials early in the 
process of developing the proposed 
regulation. 

This rule will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, because it 
merely approves in part and 
disapproves in part a State plan 
implementing a Federal requirement, 
and does not alter the relationship or ~ 
the distribution of power and 
responsibilities established in the Clean 
Air Act. Thus, the requirements of 
section 6 of the Executive Order do not 
apply to this rule. 


F. Executive Order 13175, Coordination 
With Indian Tribal Governments 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments”’ (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure ‘“‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.” This rule does not have 
tribal implications, as specified in 
Executive Order 13175. It will not have 
substantial direct effects on tribal 
governments, on the relationship 
between the Federal government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal government and Indian tribes. 
Thus, Executive Order 13175 does not 
apply to this rule. 


G. Executive Order 13045, Protection of 
Children From Environmental Health 


. Risks and Safety Risks 


EPA interprets Executive Order 13045 
(62 FR 19885, April 23, 1997) as 
applying only to those regulatory 
actions that concern health or safety 
risks, such that the analysis required 
under section 5-501 of the Executive 
Order has the potential to influence the 
regulation. This rule is not subject to 
Executive Order 13045, because it 
approves in part and disapproves in part 
a State plan implementing a Federal 
requirement. 


H. Executive Order 13211, Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This rule is not subject to Executive 
Order 13211, “Actions Concerning 
Regulations That Significantly Affect 
Energy Supply, Distribution, or Use” (66 
FR 28355, May 22, 2001) because it is 


‘not a significant regulatory action under 


Executive Order 12866. 


I. National Technology Transfer and 
Advancement Act 


Section 12 of the National Technology 
Transfer and Advancement Act 
(NTTAA) of 1995 requires Federal 
agencies to evaluate existing technical 
standards when developing a new 
regulation. To comply with NTTAA, 
EPA must consider and use ‘“‘voluntary 
consensus standards” (VCS) if available 
and applicable when developing 
programs and policies unless doing so 
would be inconsistent with applicable 
law or otherwise impractical. 

The EPA believes that VCS are 
inapplicable to this action. Today’s 
action does not require the public to 
perform activities conducive to the use 
of VCS. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Order 12898 (59 FR 7629, 
Feb. 16, 1994) establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

EPA lacks the discretionary authority 
to address environmental justice in this 
rulemaking. 


K. Congressional Review Act 


The Congressicnal Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a. 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
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Federal Register. A major rule cannot 
take effect until 60 days after it is 
published in the Federal Register. This 
action is not a “major rule” as defined 
by 5 U.S.C. 804(2). 


L. Petitions for Review of This Action 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of ~ 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 7, 2011. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation 
by reference, Intergovernmental 
relations, Nitrogen dioxide, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, and 
Volatile organic compounds. 


Dated: July 25, 2011. 
Keith Takata, 
Acting Regional Administrator, Region IX. 
Part 52, chapter I, title 40 of the Code 
of Federal Regulations is amended as 
follows: 


PART 52—[AMENDED] 


@ 1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


@ 2. Section 52.220 is amended by 
paragraph (c)(386)(ii)(A)(4) to read as 
follows: 


§52.220 Identification of pian. 
* * * * * 

(c) = & 

(386) -* 

(ii) & 

(4) 2007 Transport SIP at pages 21-22 
(Attachment A) (‘‘Evaluation of 
interference with Prevention of 
Significant Deterioration Measures of 

-any other State’’). 


* * * z * 


w 3. Section 52.283 is amended by 
adding paragraph (a)(3) to read as 
follows: 


§52.283 Interstate Transport. 

(a) * * * (3) The requirements of 
section 110(a)(2)(D)(i)(ID) regarding 
interference with any other state’s 
measures required under title I, part C 


of the Clean Air Act to prevent 

significant deterioration of air quality, 

except that these requirements are not 

fully met in the Air Pollution Control 

Districts (APCDs) or Air Quality | 

Management Districts (AQMDs) listed in 

ths paragraph. 

(i) Amador County APCD 

(ii) Butte County AQMD 

(iii) Calaveras County APCD 

(iv) Feather River AQMD 

(v) Northern Sierra AQMD 

(vi) Mariposa County APCD 

(vii) Tuolumne County APCD 

(viii) North Coast Unified AQMD 

(ix) All other areas in California that are 
subject to the Federal PSD program as 
provided in 40 CFR 52.270. 

* * * * * 

[FR Doc. 2011-19898 Filed 8-5—11; 8:45 am] 

BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
FRL-9448-5] 
Limited Federal Implementation Plan; 
Prevention of Significant Deterioration; 


California; North Coast Unified Air 
Quality Management District 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is finalizing a limited 
Federal Implementation Plan (FIP) for 
the North Coast Unified Air Quality 
Management District (NCUAQMD) 
portion of the California State 
Implementation Plan (SIP). We 
proposed this action simultaneously 
with our proposed limited approval and 
limited disapproval of a SIP revision 
submitted by California to address the 
“transport SIP” provisions of Clean Air 
Act (CAA) section 110(a)(2)(D)(i) for the 
1997 8-hour ozone National Ambient 
Air Quality Standards (NAAQS or 
standards) and the 1997 fine particulate 
matter (PM2 5) NAAQS (2007 Transport 
SIP) (76 FR 31263, May 31, 2011). This 
limited FIP establishes Federal 
Prevention of Significant Deterioration 
(PSD) permitting requirements for 
nitrogen oxides (NOx) emission sources 
only in the NCUAQMD. 

DATES: Effective Date: This rule is 
effective on September 7, 2011. 
ADDRESSES: EPA has established docket 
number for 
this action. Generally, documents in the 
docket for this action are available 
electronically at http:// 
www.regulations.gov or in hard copy at 


EPA Region IX, 75 Hawthorne Street, 
San Francisco, California. While all 
documents are listed at http://www. 
regulations.gov, some information may 
be publicly available only at the hard 
copy location (e.g., copyrighted 
material, large maps, multi-volume 
reports), and some may not be publicly 
available in either location (e.g., 
Confidential Business Information). To 
inspect the hard copy materials, please 
schedule an appointment during normal 
business hours with the contact listed in 
the FOR FURTHER INFORMATION CONTACT 
section. 


FOR FURTHER INFORMATION CONTACT: Rory 


Mays, Air Planning Office (AIR—2), U.S. 


Environmental Protection Agency, 
Region IX, (415) 972-3227, mays.rory@ 
epa.gov. 

SUPPLEMENTARY INFORMATION: 
Throughout this document, “we,” “us” 
and “our” refer to EPA. 


Table of Contents 


I. Proposed Action 

II. Public Comments 

Ill. EPA Action 

IV. Statutory and Executive Order Reviews 


I. Proposed Action 


On May 31, 2011 (76 FR 31263), EPA 
proposed a limited approval and limited 
disapproval of California’s 2007 
Transport SIP with respect to the 
requirement in CAA section 
110(a)(2)(D)(i)(I) that each SIP contain 
adequate measures prohibiting 
emissions of air pollutants in amounts 
which will interfere with other States’ 
measures required under title I, part C 
of the CAA to prevent significant 
deterioration of air quality. We refer to 
this requirement as “element (3)’’ of 
section 110(a)(2)(D)(i). Simultaneously, 
EPA proposed a limited FIP for the 
NCUAQMD to address certain 
requirements of “element (3)” of section 
110(a)(2)(D)(i) that California’s 2007 
Transport SIP failed to satisfy. EPA 
proposed this limited FIP because of a 
statutory duty that we were obligated 
under the terms of a Consent Decree to 
meet by July 10, 2011, unless we 
approved a SIP meeting the applicable 
requirements by that date.’ This 
Consent Decree deadline has been 
extended by stipulation to July 29, 
2011.2 

Specifically, for the NCUAQMD, we 
proposed to disapprove California’s 


1 See WildEarth Guardians v. U.S. EPA (Case No. 
4:09—-CV-02453—CW), Consent Decree dated 
November 10, 2009, as amended by Notice of 
Stipulated Extensions to Consent Decree Deadlines, 
dated April 28, 2011, and Notice of Stipulated 
Extension to Consent Decree Deadline, dated July 
7, 2011. 

2 See ibid. 
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2007 Transport SIP with respect to 
element (3) of CAA section 
110(a)(2)(D)(i) for the 1997 8-hour ozone 
NAAQS because the NCUAQMD’s SIP- 
approved PSD permit program does not 
explicitly identify NOx as an ozone 
precursor. Although California recently 
submitted a PSD SIP revision to EPA for 
the NCUAQMD to address this 
requirement, we noted in our proposed 
rule that we would not be able to act on 
this SIP revision in time to meet our 
July 10, 2011 consent decree deadline. 
We proposed, therefore, to promulgate a 
limited PSD FIP for the NCUAQMD 
based on the provisions of 40 CFR 52.21 
regulating NOx as an ozone precursor. 
We noted that EPA would retain 
authority to implement the applicable 
requirements of 40 CFR 52.21 for NOx 
emission sources in NCUAQMD (unless 
and until EPA delegates such authority 
to the District), while the District would 
retain authority to continue 
implementing any existing SIP- 
approved PSD requirements. We also 
noted that this limited FIP would apply 
only until EPA approves a PSD SIP 
revision for the NCUAQMD addressing 
this requirement. 


IL. Public Comments 


EPA’s proposed action provided a 
30-day public comment period. During 
this period, we received no comments 
on this element of our proposed action. 


Ill. EPA Action 


Under CAA section 110(c)(1) and for 
the reasons discussed in our May 31, 
2011 proposed rule, we are finalizing 
the limited PSD FIP for the NCUAQMD 
as proposed. The CAA authority for EPA 
to promulgate a FIP is found in CAA 
section 110(c)(1), which provides— 

The Administrator shall promulgate a 
‘Federal implementation plan at any-time 
within 2 years after the Administrator—(B) 
disapproves a State implementation plan 
submission in whole or in part * * * unless 
the State corrects the deficiency, and [EPA] _ 
approves the plan or plan revision, before the 
Administrator promulgates such [FIP]. 


In a separate action published in 
today’s Federal Register, EPA finalized 
the limited approval and limited 
disapproval of California’s 2007 
Transport SIP, including the 
disapproval with respect to the 
NCUAQMD because of the identified 
deficiency in its SIP-approved PSD 
program. Accordingly, under CAA 


3 By letter dated February 28, 2011, California 
submitted a revised NSD/PSD rule (Rule 110, New 
Source Review (NSR) and Prevention of Significant 
Deterioration (PSD)) for approval into the 
NCUAQMD portion of the California SIP. The 
NCUAQMD adopted this amended rule on 
December 9, 2010. 


sections 110(c)(1) and for the reasons set 
forth in our May 31, 2011 proposed rule, 
we are finalizing a limited PSD FIP for 
the NCUAQMD. This action 
incorporates the provisions of EPA’s 
Federal PSD program at 40 CFR 52.21, 
as they apply to new or modified major 
sources of NOx as precursors to ozone, 
into the NCUAQMD portion of the 
California SIP. 

EPA currently implements a partial 
PSD FIP for certain types of projects 
located in the NCUAQMD. See 40 CFR 
52.270(b)(2). The limited PSD FIP 
promulgated today adds new and 


-modified major sources of NOx 


emissions to the list of projects that are 
already subject to the Federal PSD 
Program as provided in 40 CFR 
52.270(b)(2). Thus, EPA will implement 
the applicable requirements of 40 CFR. 
52.21 for major NOx emission sources in 
North Coast, unless and until EPA 
delegates such authority to the District 
pursuant to 40 CFR 52.21(u). The 
District, however, retains authority to 
continue implementing any existing 
SIP-approved PSD requirements. 

This limited PSD FIP will apply only 
until EPA approves a PSD SIP revision , 
for NCUAQMD meeting the PSD 
requirements applicable to NOx 
emissions as precursors to ozone, at 
which time EPA will rescind this 
limited FIP. 


IV. Statutory and Executive Order 
Reviews 


A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 


This final action is not a “significant 
regulatory action” under the terms of 
Executive Order (EO) 12866 (58 FR 
51735, October 4, 1993) and is therefore 
not subject to review under Executive 
Order 12866 and 13563 (76 FR 3821, 
January 21, 2011). 


B. Paperwork Reduction Act 


This final action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. Burden is 
defined at 5 CFR 1320.3(b). 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 


include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of this action on small entities, small 
entity is defined as: (1) A small business 
that is a small industrial entity as 
defined in the U.S. Small Business 
Administration (SBA) size standards 
(see 13 CFR 121.201); (2) a small 
governmental jurisdiction that is a 
government of a city, county, town, 
school district, or special district with a 
population of less than 50,000; or (3) a 
small organization that is any not-for- 
profit enterprise that is independently 
owned and operated and is not 
dominant in its field. 

In the case of North Coast, EPA has 
not yet proposed to approve the SIP 
revision necessary to make NOx a 
precursor to ozone in the context of PSD 
permitting. For this area, EPA is 
establishing a narrow FIP to fill the gap 
with respect to the PSD requirement to 
address NOx as a precursor to ozone. To 
EPA’s knowledge, in the past ten years 
there has been no more than one small 
entity in this area subject to PSD 
permitting requirements for NOx 
emissions, and this is not a substantial 
number of entities. EPA does not 
anticipate that there will be additional 
sources that would require such a 
permit in the future, and EPA is not 
required to analyze theoretical future 
impacts. It would be speculative to 
estimate potential impacts on sources 
based solely on theoretical future 
sources. 

After considering the economic 
impacts of this rule on small entities, I 
certify that this final action will not 
have a significant economic impact on 
a substantial number of small entities. 
Although this rule establishes Federal 
permitting requirements that may apply 
to a small number of sources, EPA 
believes that in such an event, there will 
not be a significant economic impact on 
the potentially affected sources and that 
any such impacts would not affect a 
substantial number of sources, 
regardless of size. 


D. Unfunded Mandates Reform Act 


This final action contains no federal 
mandates under the provisions of Title 
II of the Unfunded Mandates Reform 
Act of 1995 (UMRA, 2 U.S.C. 1531- 
1538) for state, local or tribal 
governments or the private sector. The 
action imposes no enforceable duty on 
any state, local or tribal governments or 
the private sector. This action merely 
prescribes EPA’s action in an area for 
which EPA has disapproved the 2007 
Transport SIP in part and not yet 
approved a corrective SIP revision. 
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Thus, this rule is not subject to the 
requirements of sections 202 or 205 of 
UMRA. 

This final action is also not subject to 
the requirements of section 203 of 
UMRA because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. This 
action merely prescribes EPA’s action in 
an area for which EPA has disapproved 
the 2007 Transport SIP in part and not 
yet approved a corrective SIP revision. 


E. Executive Order 13132: Federalism 


This final action does not have 
federalism implications. It will not have 
substantial direct effects on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. This action 
merely prescribes EPA’s action in an 
area for which EPA has disapproved the 
2007 Transport SIP in part and not yet 
approved a corrective SIP revision. 
Thus, Executive Order 13132 does not 
apply to this action. 


F. Executive Order 13175: Coordination 
With Indian Tribal Governments 


This final action does not have tribal 
implications, as specified in Executive 
Order 13175 (65 FR 67249, November 9, 
2000). This action does not impose a FIP 

- in any tribal area. Thus, Executive Order 
13175 does not apply to this action. 


G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 


EPA interprets EO 13045 (62 FR 
19885, April 23, 1997) as applying only 
to those regulatory actions that concern 
health or safety risks, such that the 

_ analysis required under section 5-501 of 
the EO has the potential to influence the 
regulation. This final action is not 
subject to EO 13045 because it merely 
prescribes EPA’s action in an area for _ 
which EPA has disapproved the 2007 
Transport SIP in part and not yet 
approved a corrective SIP revision. 


H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This action is not subject to Executive 
Order 13211 (66 FR 28355 (May 22, 
2001)), because it is not a significant 
regulatory action under Executive Order 
12866. 


I. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”’), Public Law 


104-113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. NTTAA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. This rulemaking 
does not involve technical standards. 
Therefore, EPA did not consider the use 
of any voluntary consensus standards. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Order 12898 (59 FR 7629, 
February 16, 1994) establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
thake environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

EPA has determined that this final 
rule will not have disproportionately 
high and adverse human health or 
environmental effects on minority or 
low-income populations because it does 
not affect the level of protection 
provided to human health or the 
environment. This rule merely 
prescribes EPA’s action in an area for — 
which EPA has disapproved the 2007 
Transport SIP in part and not yet 
approved a corrective SIP revision. 


K. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. section 801 et seq., as added by 
the Small Business Regulatory 
Enforcement Fairness Act of 1996, 
generally provides that before a rule 
may take effect, the agency 
promulgating the rule must submit a 
rule report, which includes a copy of 
the rule, to each House of the Congress. 
and to the Comptroller General of the 
United States. EPA will submit a report 
containing this rule and other required 
information to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 


cannot take effect until 60 days after it 
is published in the Federal Register. 
This final action is not a “major rule” 
as defined by 5 U.S.C. section 804(2). 
This rule will be effective on September 
7,2011. 


_ L. Determination Under Section 307(d) 


Pursuant to section 307(d)(1)(B) of the 
CAA, this action is subject to the 
provisions of section 307(d). Section 
307(d)(1)(B) provides that the provisions 
of section 307(d) apply to “the 
promulgation or revision of an 
implementation plan by the 
Administrator under section 110(c) of 
this Act.” 


M. Petitions for Judicial Review 


_ Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 7, 2011. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements (see section 


307(b)(2)). 
List of Subjects in 40 CFR Part 52 


Air pollution control, Environmental 
protection, Incorporation by reference, 
Intergovernmental relations, Nitrogen 
dioxide, Ozone. 

Dated: July 29, 2011. 

Lisa P. Jackson, 
Administrator. 
’ Part 52, Chapter I, Title 40 of the Code 


of Federal Regulations is amended as 
follows: 


PART 52—-[AMENDED] 


w 1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart F—California 


@ 2. Section 52.270 is amended by 
adding paragraph (b)(2)(iv) to read as 
follows: 


§52.270 Significant deterioration of air 
quality. 
* * * * * 

(b) 

(2) 

(iv) Those projects which are major 
stationary sources or major 
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modifications for nitrogen oxides as 
precursors to ozone under § 52.21. 

* * * * * 

[FR Doc. 2011-19897 Filed 8-5—11; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. NHTSA-2007-28322] 
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SUMMARY: On December 4, 2007, 
NHTSA published a final rule that 
amended the Federal motor vehicle 
safety standard for lamps, reflective 
devices, and associated equipment with 
an effective date of September 1, 2008. 
In response, the agency received 
thirteen petitions for reconsideration. 
The effective date of the final rule was 
delayed in subsequent notices to 
December 1, 2012. This document 
corrects several technical errors in the 
final rule and completes the agency’s 
response to the issues raised in the 
submitted petitions for reconsideration. 
DATES: Effective Date: The final rule is 
effective December 1, 2012. The 
incorporation by reference of certain 
publications listed in the rule is 
approved by the Director of the Federal 
Register as of December 1, 2012. 

Compliance Date: Voluntary early 
compliance is permitted beginning 
August 8, 2011. 

Petitions for Reconsideration: 
Petitions for reconsideration of this final 
rule must be received not later than 
September 22, 2011. 

ADDRESSES: Any petitions for 
reconsideration should refer to the 
docket number of this document and be 
submitted to: Administrator, National 
Highway Traffic Safety Administration, 
1200 New Jersey Avenue, SE., West 
Building, Ground Floor, Docket Room 
W12-140, Washington, DC 20590. 

FOR FURTHER INFORMATION CONTACT: 

For technical issues: Mr. Markus 
Price, Office of Crash Avoidance 
Standards (NVS—121), NHTSA, 1200 
New Jersey Avenue, SE., West Building, 


Washington, DC 20590 (Telephone: 
(202) 366—0098) (Fax: (202) 366-7002). 
For legal issues: Mr. Thomas Healy, 
Office of the Chief Counsel (NCC-—112), 
NHTSA, 1200 New Jersey Avenue, SE., 

West Building, Washington, DC 20590 
(Telephone: (202) 366-2992) (Fax: (202) 
366-3820). 
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I. Executive Summary 


On December 4, 2007 NHTSA 
published a final rule! that amended 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 108, Lamps, reflective 
devices, and associated equipment. That 
final rule reorganized the regulatory text 
and explicitly added to the text existing 
requirements from third-party standards 
that had previously been incorporated 
by reference. In rewriting the standard 
NHTSA sought not to make any 
substantive changes or impose new 
requirements on regulated parties. The 
objectives of the rewrite were to: (1) 
Make requirements easier to find and 
comprehend; (2) present performance 
requirements and test procedures 
together in one place, instead of obliging 
the user to locate the relevant provisions 
of third-party documents previously 
incorporated by reference; and (3) 
update FMVSS No. 108 to reflect 
significant letters of interpretation. The 
rewrite of FMVSS No. 108 was 
considered administrative in nature 
because the standard’s existing 
requirements and obligations were not 
increased, decreased, or substantively 
modified. 

The agency received several petitions 
for reconsideration which stated some 
aspects of the final rule failed to adhere 
to the agency’s stated goal of not 
substantively modifying the standard’s 
existing requirements. Also, the agency 
received petitions for reconsideration 
that identified formatting and 
grammatical errors. In addition to the 
petitions addressing the technical 
aspects of the standard, the agency also 
received a submission questioning the 


172 FR 68234, (Dec. 4, 2007). 


discussion of the preemptive effect of 
FMVSS No. 108 included in the 
preamble of the final rule. After careful 
review and consideration of the 
petitions for reconsideration, the agency 
is amending FMVSS No. 108 in order to 
correct technical errors within the final 
rule and is providing a partial response 
to petitions for reconsideration 
including the submission addressing the 
preemptive effect of the rule. The 
remaining items in the petitions for 
reconsideration, which include 
substantive issues and are not addressed 
within this partial response, will be 
addressed in a separate notice. We 
expect to publish that notice before the 
final rule effective date of December 1, 
2012. 


Il. Background © 


NHTSA published a Notice of 
Proposed Rulemaking (NPRM) on 
December 30, 2005 2 proposing to 
reorganize FMVSS No. 108 and improve 
the clarity of the standard’s 
requirements, thereby increasing its 
utility for regulated parties. The 
proposed administrative rewrite 
attempted to make the standard more 
understandable by adopting a simplified 
numbering scheme to improve 
organization; by grouping related 
materials in a more logical and 
consistent sequence; and by reducing 
the certification burden of regulated 
parties who previously needed to 
review a few dozen third-party 
documents. 

From a regulatory perspective, it was 
the agency’s intention, as expressed in 
the NPRM, that the administrative 
rewrite of FMVSS No. 108 would 
neither result in any current obligations 
being diminished, nor any new 
obligations being imposed. In other 
words, the substantive requirements of 
the standard would be identical to those 
of the currently-applicable version of 
FMVSS No. 108 and underlying 
documents incorporated by reference. 
Therefore, we stated that regulated 
parties would not need to make any 
changes to their respective products or 
production processes if our proposal 
were made final. 

The agency considered comments 
received on the NPRM and published a 
final rule on December 4, 2007. The 
final rule incorporated some of the 
comments received in response to the 
NPRM by further consolidating test 
procedures and performance 
requirements from multiple tables to 
single paragraphs, incorporating 
additional Society of Automotive 
Engineers (SAE) documents directly 


270 FR 77454, (Dec. 30, 2005). 
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into the regulatory text, and further 
consolidating marking requirements. 
The final rule also added additional 
tables and figures and changed the 
structure of the standard to present the 
requirements in a more standardized 
and user-friendly manner. The final rule 
amended FMVSS No. 108 by: (1) 
Reorganizing the regulatory text so that 
it provides a more straightforward and 
logical presentation of the applicable 
regulatory requirements; (2) 
incorporating important agency 
interpretations of the existing _ 
requirements; and (3) reducing reliance 
on third-party documents incorporated 
by reference. The preamble of the final 
rule again stated that it was not the 
agency’s intention to create any 
substantive changes to the standard 
through the administrative rewrite. 


III. Petitions for Reconsideration 


NHTSA received thirteen timely 
petitions for reconsideration from 
automotive manufacturers, lighting 
suppliers, motorcycle manufacturers, 
material manufacturers, a testing 
laboratory, and a trial bar association.* 
The Alliance of Automobile 
Manufacturers (AAM), Ford Motor 
Company (Ford), Nissan North America 
(Nissan), Toyota Motor North America 
(Toyota), Koito Manufacturing Co. LTD 
(Koito), Valeo. Lighting Systems (Valeo), 
Grote Industries LLC (Grote), Harley- 
Davidson Motor Company (Harley- 
Davidson), GE Consumer & Industrial— 
Lighting (GE), SABIC Innovative Plastics 
(SABIC), Calcoast, and American 
Association for Justice (AAJ) submitted 
petitions for reconsideration of the final 
rule. The Motor and Equipment 
Manufacturers Association (MEMA), the 
Transportation Safety Equipment 
Institute (TSEI), and the Motor Vehicle 
Lighting Council (MVLC), collectively 

_ the Associations, submitted a joint 
petition for reconsideration. Several of 
the petitions claimed that the final rule 
imposed new substantive requirements 
that were not previously included in the 
old standard. Many of the petitions 
pointed out grammatical and formatting 
issues contained in the final rule. The 
petitions also requested that the agency 
make additional technical changes and 
amend the format of some areas of the 
final rule to further advance the goals of 
the rewrite. Other petitions claimed that 
the final rule failed to accurately 

_ transpose previously referenced 

documents or interpretation letters into 
the regulation text. The petition 


3 NHTSA also received several petitions for 
reconsideration after the January 18, 2008 deadline 
specified in the final rule. It is the agency’s policy 
to treat untimely petitions for reconsideration as 
petitions for rulemaking. See 49 CFR 553.35. 


submitted by AAJ challenged the 
preemptive language of the final rule 
preamble. The remaining petitions 
requested substantive changes to the 
rule. 

The matters raised in the petitions fall 
generally into four categories and will 
be answered as follows: (1) Requests 
that additional definitions be added to 
the final rule; (2) requests for technical 
amendments to the fina! rule to correct 
grammar, formatting, and technical 
issues; (3) claims that the agency added 
new substantive requirements to the 
standard during the rewrite; and (4) 
requests for amendments to the standard 
to improve readability or clarify certain 
language. The petitions requesting 
substantive amendments to the rule will 
be addressed in another notice. 

A. Definitions 

Several petitioners requested that the 
agency add new definitions to clarify 
terms used in the text of the final rule. 
AAM and Nissan requested that the 
definition of a clearance lamp be 
modified to remove the language 
containing the mounting and spacing 
requirements for tlie lamp. AAM and 
Nissan claimed that the mounting and 
spacing requirements are contained 
elsewhere in FMVSS No. 108, therefore, 
it was not necessary that these 
requirements be included in the 
definition. Nissan claimed that 
removing the mounting and spacing 
requirements would make the definition 
more consistent with the definitions of 
other lamps regulated by the standard. 
Similarly, both petitioners requested 
that language regarding mounting and 
spacing requirements be removed from 
the definitions of identification and side 
marker lamps. AAM and Nissan 
suggested a definition that would 
eliminate the mounting location 
description and spacing requirements 
from each of these three lamp 
definitions. 

The Associations, Grote, and Valeo 
suggested creating a definition for the 
term ‘‘headlamp system.” Each of these 
petitioners suggested the following 
definition: “‘A vehicle-based 
headlighting system which is composed 
of headlamps mounted on opposite 
sides of and symmetrical to the 
centerline of the vehicle.”’ 

Nissan suggested a definition for the 
term “multiple compartment lamp.” 
Nissan suggested the following 
definition: “‘Multiple compartment lamp 
means a device which gives its. - 
indication by two or more areas, 
illuminated by separate light sources, 
which are joined by one or more 
common parts, such as a housing or 
lens.”’ Nissan pointed out that this 


definition was similar to the definition 
used in an interpretation letter to Al 
Cunningham on November 3, 1988 4 that 
responded to his request for clarification 
as to the meaning of the term “multiple . 
compartment lamp.” 

The Associations pointed out that the 
agency placed the definitions for all of 
the various headlamp types, except 
“combination headlamp,” in the 
definition section of the final rule. They 
suggested the following definition be 
added to the definitions section: 
“Combination headlamp system: For a 
two lamp system, a combination of two 
different headlamps chosen from: Type 
F, an integral beam headlamp, or a 
replaceable bulb headlamp and for a 
four lamp system, any combination of 
four different headlamps chosen from: 
Type F, an integral beam headlamp, or 
a replaceable bulb headlamp.” The 
Associations and Grote recommended 
replacing the terms ‘‘lamps section” or 
“compartments” with a universal term 
“lighted sections.” 


B. Technical Amendments 


The petitions requested various 
technical amendments to the standard 
to amend formatting and grammatical 
issues. Nissan stated that the agency 
referenced an American Society for 
Testing and Materials (ASTM) 
specification in the final rule in 
paragraph $14.5.3.2 yet this 
specification was not listed in paragraph 

Nissan pointed out a grammatical 
error in paragraph S6.4.4. Nissan 
suggested changing the phrase ‘“* * * 
overall width, that are * * *” to‘* * * 
overall width, that is * * *” 

AAM requested that the ‘‘DOT 
marking” requirement for headlamps 
located in paragraph S6.5.1 be moved to 
paragraph S6.5.3 so that it would be 
located with the other headlamp 
markings. 

The Associations and AAM noted that 
paragraph S6.5.3 occurs twice, once 
marked Headlamp markings and once 
marked Trademark. They requested that 
the Trademark paragraph numbering 
change to S6.5.3.1. 

AAM requested that the format of 
“SEALED BEAM,” as shown in 
paragraph S6.5.3.3.1, be standardized 
with the format as it appears in Table 
Ill, which is not fully capitalized. AAM 
requested that the phrase be modified to 
“Sealed Beam” in paragraph S6.5.3.3.1. 

AAM stated that in paragraph 
S7.1.1.11, FMVSS No. 108’s revised text 
uses the term “compartments” even 
though the preamble to that rule stated 


4 http://isearch.nhtsa.gov/files/31350.html. 
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that this term would be used in the 
singular form. 

AAM recommended adding a 
qualifying statement “provided that the 
requirements of S6.1.3.2 are met”’ to 
paragraphs S7.1.1.11.1, similar to the 
statements used in paragraphs 
$7.1.2.11.1, $7.2.11.1, and S7.3.11.1, in 
order to clarify the requirements for 
multiple compartment lamps. 

Nissan requested that the phrase 
“generated by a 1.0 radius around 
* * *” be changed to ‘“‘generated by a 
1.0 degree radius around * * *” in 
paragraph S7.1.1.12.4. 

AAM recommended a modification to 
paragraph S7.2.9, which deals with 

_taillamp markings. AAM requested that 
the agency change the pointing 
statement in that paragraph to point to 
the specific subparagraph S6.5.1.2 
rather than paragraph S6.5. AAM also 
requested that a more specific pointer be 
added for paragraphs S7.3.9, S7.4.9, 
87.5.9, S7.6.9, S7.7.9, S7.8.9, S7.9.9, 
S7.10.9, 7.11.9, and S8.1.9. 

AAM requested that S7.7.4 be 
changed from pointing to Tables I (a—c) 
that state “No requirement,” to simply 
state within that text “‘No Requirement.” 
AAM pointed out that this is consistent 
with other areas of the regulatory text 
such as in paragraphs S7.7.7 and S7.7.8. 

The Associations requested that the 
paragraph numeration be corrected in . 
the subparagraphs of S7.9.14. They 
stated that the paragraph structure 
contains S7.9.14.1.1 and S7.9.14.1.2, 
however, it does not contain a 
paragraph S7.9.14.1. 

Nissan noted a grammatical error in 
paragraph $14.2.1.5.2. It requested that 
the wording be modified from “* * * of 
multiple compartment lamp or * * *” 
to “* * * of multiple compartment 
lamps or * * *”. 

Toyota requested that paragraph 
$14.3.1 be modified to use the - 
abbreviation ‘“‘in.”’ for the unit inch 
instead of the abbreviation “in” without 
a period. 

GE and the Associations requested a 
modification to paragraph S14.6.9.1.1, 
which they pointed out incorrectly 
coriverts 176 degrees Fahrenheit to 60 
degrees Celsius. They requested the 
Celsius number be changed to 80 
degrees. 

Nissan and AAM stated that within 
Table I-a, the subtitle Additional 
Lamps, Required on All Multipurpose 
Passenger Vehicles (MPV), Trucks, and 
Buses, 2032 MM or More in Overall 
Width appears twice. AAM and Nissan 
also requested that the activation 
criteria text be moved to the Device 
Activation column from the Mounting 
Height column for the lower beam 
headlamp, which is currently blank. In 


addition, Nissan requested that the 
activation specifications for the upper 
beam headlamp read: ‘‘Steady burning, 
except may be flashed for signaling 
purposes.” Nissan also requested that 
English units of measurement be added 
to the Mounting Height column of Table 
I—a for the lower and upper beam 
headlamps. AAM requested that all 
measurements in Tables I—a, I-b, and I- 
c be displayed in both English and 
metric units. AAM requested that a 
horizontal line be placed above the DRL 
subtitle. Both Nissan and AAM 
requested that the mounting location 


_and color information be moved to the 


appropriate column for reflex reflectors 
in Table I~a. Nissan asked that the 
subtitle for additional lamps required 
for wide vehicles change the word 
“truck” to ‘“‘trucks.’’ AAM and Nissan 
requested that'the turn signal truck 
tractor exception be moved to a new 
line. 

AAM noted that a billing code is 
inappropriately located after Table I-c. 
AAM requested that, within the 
mounting location column for the upper 
beam headlamp, a note be added that 
states: ‘See additional requirements in 
$10.14.1, $10.17.1.2, and $10.17.1.3,” to 
reference additional mounting 
requirements for motorcycle headlamps. 
AAM also noted that the same column 
for the lower beam headlamp points to 
paragraph S6.1.4.2.1.3, however, this 
paragraph does not exist. The 
Associations and AAM requested that 
the word “between” be added to the 
turn signal minimum edge to edge 
distance. 

AAM claimed that the term 
“Motorcycle Headlamp” in Table III 
should read “Motorcycle Replaceable 
Bulb Headlamp” so that it agrees with 
paragraph S10.17.2. AAM also 
suggested adding the word “‘Optional” 
in the markings of the Table III column 
for Lamps (Other Than Headlamps), 
Reflective Devices, and Associated 
Equipment. AAM also stated it found an 
incorrect pointing statement to S6.5.4.3 
for the replaceable bulb headlamp in the 
Requirement column of Table Ill. AAM 
believed that the pointer should instead 
point to paragraph S6.5.3.4.1. AAM also 
pointed out that Table III does not 
contain the marking requirements for a 


- replaceable lens headlamp called out in 


paragraph 5.8.11 of the existing FMVSS 
No. 108. Finally, AAM requested that 
the phrase ‘‘See requirements” be added 
to the sealed beam headlamp type 
designation in the Marking Location 
column. 

For Table V—a, Nissan requested that 
the measurements for the required 
visibility for the backup lamp should be 
in both metric and English units. 


The Associations, Nissan, and AAM 
pointed out that the alignment of 
lighting device functions to their corner 
points is incorrect in Table V-b. AAM 
requested the elimination of the billing 
code from the bottom of that table. 

Nissan requested that the word 
“zone” be replaced with the word 
“group” in footnote 2 in Table VIII. 
Nissan also requested that the word 
“group” replace the word ‘“‘zone”’ in 
footnote 4 of Table XII. Nissan made the 
same request of footnote 2 of Tables XIV 
and XV. Nissan requested that the 
agency amend footnote 2 of Table XVI 
to replace the word ‘“‘zone”’ with the 
word “group.” 

AAM requested that the agency 
amend footnote 6 of Table IX so that the 
photometric intensity requirements for 
stop lamps combined with taillamps 
correspond with SAE J1398 (MAY 
1985), Stop Lamps for Use on Motor 
Vehicles 2032 mm or More in Overall 
Width, incorporated by reference in the 
currently applicable version of FMVSS 
No. 108. AAM stated that footnote 6 of 
Table IX should be changed to ’’values 
followed by a slash * * *” (in contrast 
to the current ‘‘Values preceded by a 
slash’’) for the H—5L test point so that 
the standard required the correct 
photometric multiplier for wide 
vehicles. 

In Table XV, Nissan noted that the 
test points columns should be listed as 
horizontal first and vertical second. 

The Associations claimed that the 
final rule had an error in Figure 8, 
“Replaceable Light Source Detection 
Test Setup,” and requested that 
dimension ‘‘A”’ be replaced with the 
term “Light Center Length.” The 
Associations also requested that Figure 
14 be changed. They stated that the 
material specification for the “Disc. arm 
Brace & Clamp” should appear as 
““SAE-AA-6061 T6 or equiv,” and the 
“Coil Spring and Level Clip” should 
appear as “Spring Steel SAE 1858 
—Cadmium Plate.” Also, they stated that 
in Figure 14, ‘5.00 Bubble movement” 
should be replaced by ‘5.88 Bubble 
movement” and the screw ‘“‘Typ. #18” 


should be ‘“‘Typ. #10.” Finally, in Figure 


14, the Associations suggested that the 
dimension of ‘‘100.33”’ should instead 
be 188.33.” 


C. Claims of Substantive Amendment _ 


Several of the petitions claimed that 
during the rewrite process the agency 
created new substantive requirements of 
FMVSS No. 108 when the agency © 
incorporated SAE standards that 
petitioners claim were not fully 
incorporated or failed to accurately 
transpose the requirements of third 
party standards. 
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Valeo stated that paragraph S6.1.1.4 
“would prohibit daytime running lights 
(DRLs) in combination with parking 
lights.” Valeo maintained that the 
existing regulatory text allowed DRLs to 
be incorporated with parking lamps and 
urged the agency to retain the existing 
provision. Valeo referenced paragraph 
S5.5.11(a) of the current standard, 
which states that any pair of lamps 
other than parking lamps or fog lamps 
may be wired as DRLs. Valeo claimed 
that the fact that parking lights cannot 
be used as DRLs is evident because 
parking lamps would not meet the 
photometric requirements of DRLs. 
Valeo claimed that there is no way to 
reconcile Table 1 of SAE J222 (DEC 
1970), Parking Lamps, with the 
minimum requirement of 500 candela at 
point Horizontal-Vertical of the beam 
pattern required in the regulation text. 
Valeo pointed out that many vehicles 
currently use front turn signals that are 
optically combined with parking lamps 
as DRLs. Valeo requested that the 
agency clarify the wording of paragraph 
S6.1.1.4 to disallow a DRL consisting of 
the parking lamp alone, while allowing 
a DRL that is optically combined with 
the parking lamp. 

Calcoast requested a modification to 
paragraph S6.1.3.2 to clarify the 
performance requirements for multiple 
lighted section lamps. This paragraph 
states that ‘“‘when multiple lamp 
arrangements or multiple compartment 
rear turn signal lamps, stop lamps, or 
taillamps are used, with only a portion 
of the compartments or lamps installed 
on a rigid part of the vehicle, that 
portion must meet at least the 
photometric requirements for the 
applicable single compartment lamp.” 
Calcoast stated that it is concerned that 
this language could be interpreted as 
allowing a multiple lighted section lamp 
that is part of a multiple lamp 
arrangement, such as a light-emitting 
diode (LED) lamp, that is mounted on 
the fixed portion of the vehicle to 
comply enly with the single lighted 
section rules and not the multiple 
lighted section rules. Calcoast asserted 
that this statement implies that when a 
multiple lamp arrangement is used, 
there is no need to confirm that the 
multiple lamp arrangement meets all 
requirements for multiple compartment 
lamps. Calcoast suggested that the text 
state that the lighting system must 
comply with all the relevant rules no 
matter what position the moveable parts 
have been placed in. 

Koito requested that paragraph 
$6.1.3.2 replace the phrase ‘“‘rigid part of 
the vehicle” with the term “fixed body 
panel.” Koito noted that the term “rigid 
part of the vehicle” was correctly used 


in paragraph S6.1.3.1, however, it stated 
that it appears the term “‘fixed body 
panel” reflects the intent of the July 7, 
2000 letter of interpretation to Gary 
King > which states “body mounted 
lamps (rear turn signal, stop, or tail 
lamps) are the ones that must be 
designed to comply with FMVSS [No.] 
108.” 

Harley-Davidson requested that 
paragraph S6.2.3 be revised to clarify 
that the headlamp ornamentation 
prohibition in paragraph S6.2.3.1 does 
not apply to motorcycles. Harley- 
Davidson noted that the provision of 
FMVSS No. 108 prohibiting headlamp 
ornamentation is contained in 
paragraph S7.8.5 of the current 
standard, a paragraph Harley-Davidson 
claimed does not apply to motorcycles. 
Harley-Davidson referenced a December 
6, 1999 interpretation letter to Piaggio & 
C.S.p.A © and a September 29, 2000 
letter to Carter Engineering” to support 
its view on these issues. 

AAM requested that the markings 
requirements of a sealed beam 
headlamp remove the term ‘‘molded”’ in 
paragraph S6.5.3.3.1. AAM argued that 
the text of the currently applicable 
version of FMVSS No. 108 did not 
require the marking to be molded into 
the lens. 

Ford and AAM requested that the 
hazard warning pilot indicator 
requirement be deleted from paragraph 
S6.6.2. They claimed that the current 
version of FMVSS No. 108 does not : 
require a hazard pilot indicator light. 
They maintained that although SAE 
J910 (JAN 1966), Hazard Warning Signal 
Switch, incorporated by reference in the 
existing standard, recommends a pilot 
indicator, this: provision was not 
directly incorporated into the currently 
applicable version of FMVSS No. 108. 
They argued that their view is 
supported by the explicit requirement in 
the existing regulation for a turn signal 
indicator lamp. They claimed that since 
a turn signal pilot indicator was 
specifically indentified in the regulatory 
text of FMVSS No. 108, not all the 
requirements of the referenced SAE 
standard were included in FMVSS No. 
108. They maintained that the 
requirement for a hazard warning pilot 
indicator was one of the excluded 
requirements. 

Both the Associations and Ford 
requested changes to paragraph S6.6.3, - 
which specifies the orientation of the - 
license plate holder. Ford requested that 
the paragraph be deleted, claiming that 
the rear license plate holder is not a 


5 http://isearch.nhtsa.gov/files/21605.ztv.html. 
6 http://isearch.nhtsa.gov/files/20867.ztv.html. 
7 http://isearch.nhtsa.gov/files/21971.ztv.html. 


lamp, reflective device, or piece of 
associated equipment and is not 
separately listed as an item in the Table 
I or Table III of the current rule, and 
therefore, is not regulated by FMVSS 
No. 108. Harley-Davidson suggested that 
this requirement does not apply to 
motorcycles. Harley-Davidson stated 
that paragraph S6.1.3.3 of the referenced 
SAE document SAE J587 (OCT 81), 
License Plate Illumination Devices, 
excludes motorcycles from that 
provision. Harley-Davidson also stated 
that the existing incorporation by 
reference only applied to the lamps, and 
not to the license plate holder. 

The Associations and Ford requested 
a change to requirements for turn signal 
photometric multipliers contained in 
paragraphs S7.1.1.10.1 through 
$7.1.1.10.4. The Associations asserted 
that the currently applicable version of 
FMVSS No. 108 does not make any 
distinction between reflector-based, and 
non-reflector-based optics when 
calculating the turn signal spacing to 
other lamps. They requested that 
paragraphs S7.1.1.10.1 through 
S7.1.1.10.3 be replaced by the paragraph 
$5.3.1.7 of the current standard, which 
contains the currently applicable 
requirements for turn signal 
photometric multipliers. Ford 
referenced the preamble to a previous 
agency NPRM ® incorporating an SAE 
standard on turn signals to support its 
claim that the graduated turn signal 
intensity requirements for turn signals 
located near auxiliary lamps in 
paragraph S7.1.1.10.4 were not included 
in the text of the currently applicable 
version of FMVSS No. 108. Ford 
requested that paragraphs S7.1.1.10.2, 
$7.1.1.10.3, S7.1.1.10.4 (b), (c), and (d) 
be deleted. 

AAM requested that paragraph S9.3.4, 
which deals with turn signal pilot 
indicator size and color, be removed 
from the standard because AAM 
believed that the paragraph imposed 
new substantive requirements that were 
not contained in the currently 
applicable version of the standard. 
Although AAM noted that the initial 
requirements published on December 
16, 1967 ° did require a turn signal 
indicator, and specified its size and 
color based on requirements in SAE 


» J588d (JUN 1966), Turn Signal Lamps, 


AAM claimed that a subsequent 
revision to the standard on October 31, 
1970 1° removed the size and color 
requirements. AAM claimed that the 
currently applicable version of FMVSS 


No. 108 only requires that the turn 


853 FR 35097, (Sep. 1, 1988). 
°32 FR 18032, (Dec. 16, 1967). 
1035 FR 16840, (Oct. 31, 1970). 
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signal pilot indicator indicate a turn 
signal outage in accordance with SAE 
J588d (JUN 1966) and does not specify 
size and color requirements for the 

indicator. 

Harley-Davidson requested 
clarification and confirmation that the 
headlamp aimability requirements of 
paragraph S10.18 do not apply to 
motorcycles. Harley-Davidson claimed 
that paragraph S7.8 of the currently 
applicable version of the standard did 
not require aimability for motorcycle 
headlamps. Harley-Davidson referenced 
a letter of interpretation to Piaggio & 
C.S.p.A dated December 6, 1999 and 
also a letter to Carter Engineering dated 
September 29, 2000 to support its 
argument. 

The Associations, Koito, and Calcoast 
requested that the agency amend 
paragraph $10.18.9.1.5.1, which 
specifies the distance at which the 
cutoff parameter must be measured, to 
allow measurement from distances 
greater than 10 m. Paragraph 
$10.18.9.1.5.1 requires that the cut off 
parameter be measured at a distance of 
10 m with a 10 mm diameter 
photosensor. The Associations 
recommended deleting the last sentence 
of paragraph $10.18.9.1.5.1, or stating 
that 10 m is the minimum distance 
allowable for measuring the cutoff 
parameter. Koito recommended 
allowing a measuring distance of 18.3 m 
or more for measuring the cutoff 
parameter. Calcoast requested that the 
_ agency permit cutoff measurements at 
both 10 m and 25 m. All petitioners 
agreed that the diameter of the . 
photosensor should appropriately 
correspond to the measuring distance. 

Nissan requested that the inward 
force test specified in paragraph 
$14.6.12 be excluded for-vehicle 
headlamp aiming device (VHAD) and 
visually-optically aimable (VOA) lamps. 
Nissan stated that the text of the 
currently applicable version of FMVSS 
No. 108 does not require VHAD and 
VOA lamps to conform to this test. 
Nissan also stated that the test requires 
an aiming plane, typically found only 
on externally aimed systems. Finally, 
Nissan claimed that the test itself is 
intended to assure that an externally 
aimable headlamp system can withstand 
the normal force applied to seat the 
suction cup onto the lens when affixing 
the mechanical aiming device. 

The Associations and Grote petitioned 
the agency to add language to allow stop 
and turn signal lamps designed for use 
on vehicles 2032 mm or more in overall 
width, that meet the one lighted section 
photometric values, to be used on 
narrow vehicles. They claimed that SAE 
J1395 (APR 1985), Front and Rear Turn 


Signals for Use of Motor Vehicles 2032 
mum or More in Overall Width, and SAE 
J1398 (MAY 1985) expressly allow this.g 
To support this position the 
Associations cited an August 22, 1990 
interpretation letter from the agency to 
Hella 1? which stated: 

Beginning December 1, 1990, Standard No. 
108 will specify two different standards for 
turn signal lamps. If the lamp is intended for 
use on multipurpose passenger vehicles, 
trucks, buses, and trailers whose overall 
width is 80 inches or more, it must be 
designed to conform to the SAE Standard 
J1395 * * *, ‘Turn Signal Lamps for Use on 
Motor Vehicles 2032 mm or More in Overall 
Width,” [(APR 1985)]. SAE J1395 also 
provides that these lamps may be used on 
vehicles less than this width, except for 
passenger cars. If a motor vehicle is not 
equipped with a turn signal lamp designed 
to conform to SAE J1395, it must be equipped 
with a turn signal lamp designed to conform 
to SAE standard J588 * * *, “Turn Signal 
Lamps for Use on Motor Vehicles Less Than 
2032 mm in Overall Width,” [(NOV 1984)]. 


Finally, the Associations stated that a 
denial of this petition will have a 
significant cost to the market segment. 

Harley-Davidson requested that the 
minimum Effective Luminous Lens Area 
requirement for multiple compartment 
motorcycle stop lamps be added to 
Table IV—a. Harley-Davidson suggested 
this value should be 2,200 square mm. 
Harley-Davidson maintained that the 
current version of FMVSS No. 108 . 
permits multiple compartment lamps or 
multiple lamps on motorcycles if the 
effective projected luminous lens area of 
each compartment is 2,200 square mm. 
Harley-Davidson states that the agency 
confirmed this position in a April 21, 
1997 letter of interpretation to Stanley 
Electric. +2 

Nissan asked that the legacy visibility 
wording be changed for the turn, stop, 
and tail lamps in Table V—d. Nissan 
claimed that Table V—d uses different 
language than the SAE sub-referenced 
standard for these lamps on both narrow 
and wide vehicles. AAM requested that 
footnote 1 and footnote 4 be removed 
from Table VIII, Stop Lamp Photometry 
Requirements. AAM maintained that 
both of these footnotes contain 
requirements not previously included in 
FMVSS No. 108. 

Nissan requested that the agency 
reconsider its decision not to amend the 
footnotes to the photometric tables for 
required signal lamps in response to 
comments received by the agency on the 
NPRM. Nissan stated that the footnotes 
to the photometric tables could be 
amended to provide greater clarity to 
the requirements of the standard 


11 http://isearch.thtsa.gov/aiam/aiam4773.html. 
12 http://isearch.nhtsa.gov/files/14307.ztv.html. 


without creating any substantive 
changes. 

In Table XIX, the Associations 
requested that the lower beam zone 
defined by the corner point 10U, 90U, 
90L, 90R be modified to 10U, 90U, 45L, 
45R. Valeo suggested modifying Table 
XIX(a)(b), and (c) by modifying the first 
row range from 10U to 90U, 90L to 90R 
to only state 10U to 90U, eliminating the 
horizontal angles. Both Valeo and the 
Associations claimed that the horizontal 
range was not defined in the currently 
applicable standard. 


D. Amendments to Improve Clarity 


Commenters requested the following 
changes to clarify certain provisions of 
the standard and to further improve 
readability. Nissan requested that 
paragraph S6.1.3.4.2 be revised to read: 
“Accessibility. Each high mounted stop~ 
lamp must provide access for 
convenient replacement of the bulb 
without a tool specifically designed for 
that purpose.”’ Nissan stated that this 
wording would incorporate a February 
12, 1998 interpretation letter to Ford 
Motor Company '° to clarify the 
meaning of “special tool.” 

Harley-Davidson requested that the 


’ agency clarify that dual motorcycle head 


lamps may be horizontally-mounted. 
Harley-Davidson stated that paragraph 
S6.1.3.5.1.3 of the rewrite seems to 
prohibit horizontally-mounted dual 
motorcycle headlamps. Harley-Davidson 
claimed that paragraph S7.9.6.2(c) of the 
current standard permits dual 
horizontal mounting. Harley-Davidson 
further claimed that paragraph 
$10.17.1.3.1 of the rewrite of FMVSS 
No. 108 continues to permit dual 
horizontally-mounted motorcycle 
headlamps. 

Koito requested that the agency clarify 
paragraph S7.3.12.1, which deals with 
the ratio requirements between stop and 
tail lamp intensities. Koito requested 
that this paragraph be modified to say: 
“When a taillamp on a multipurpose 
passenger vehicle, truck, trailer, or bus 
of 2,032 mm or more in overall width, 
is combined with a stop lamp; the 
luminous intensity of the stop lamps at 
each identified test point must be 
* * *” Koito claimed that this will 
clarify that the ratio requirement is 
always applied between stop and tail 
lamp intensities on wide vehicles and 
that wide vehicles do not have the 560 
mm and 410 mm classification used for 
narrow vehicles: 

Nissan recommended adding a subject 
to the sentence in paragraph S8.2.1.5 so 
that the text reads: ‘“‘Application 
location. Conspicuity systems need not 


13 http://isearch.nhtsa.gov/files/16788.ztv.html. 
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be * * *” Nissan stated that this is 
consistent with the other paragraphs of 
that section. 

Nissan requested that paragraph 
$10,1.2 be modified to eliminate the 
duplicate requirements for motorcycle 
headlamp systems. Nissan 
recommended modifying that paragraph 
to read: “Each motorcycle must be 
equipped with a headlighting system 
conforming to $10.17.”’ This 
modification would eliminate the 
allowance of a one half headlighting 
system within paragraph S10.1.2, 
because that allowance is set forth 
within paragraph S10.17, thereby ~ 
removing redundant requirements. 

Koito recommended clarifying the 
requirements for four headlamp systems 
by modifying paragraph S10.15.1 to read 
as follows: “A replaceable bulb 
headlighting system must consist of 
either two lamps, each containing either 
one or two replaceable light sources, or 
four lamps, each containing a single 
replaceable light source as specified for 
the application system in Table II—d. A 
system must provide in total no more 
than two upper beams and two lower 
beams and must incorporate not more 
than two replaceable light sources in 
each headlamp.” Koito claimed that its 
recommended text will limit the 
number of light sources in each 
headlamp of a four headlamp system. 
Koito claimed, that as currently worded, 
the final rule will allow two replaceable 
light sources in each headlamp of a four 
headlamp system, which it further 
claimed is not consistent with the intent 
of the original requirement. 

Toyota and Koito both requested a 
modification to paragraph S10.15.5 
which deals with additional light 
sources in a replaceable bulb 
headlighting system. They requested the 
term “replaceable light sources” be 
replaced with the term “light sources”’ 
in this paragraph. They claimed that 
this expression should be the same as is 
used in paragraph S10.14.5 for integral 
beam headlighting systems. Toyota also 
recommended including the phrase 
‘‘and are replaceable” to the end of that 
paragraph. Toyota also noted that this 
change was discussed in the preamble 
to the final rule, but was not properly 
included in the final rule text. 

Nissan requested that paragraph 
$10.18.9.5, which deals with visual/ 
optical aiming headlamp photometry, be 
removed. Nissan claimed that this entire 
paragraph is redundant with paragraphs 
$10.13.3, $10.14.6,; $10.15.6, $10.16.2, 
and Table II. Nissan stated that the 
requirements should only be stated once 
in the standard. 

Nissan requested that paragraph 
$13.3, which deals with replaceable 


headlamp lens markings, be relocated 
within paragraph S6.5. Nissan stated 

~@hat the DOT marking requirement in 
that paragraph is redundant with 
paragraph S6.5.1. Nissan stated the 
remaining marking requirements of 
paragraph $13.3 should be added to a 
new paragraph enumerated as paragraph 
S6.5.3.6. 

The Associations and SABIC 
requested a modification to paragraph 
$14.1.2, which deals with plastic optical 
materials. The Associations requested 
that the paragraph be modified to state: 
“Plastic optical materials. All plastic 
material used for optical parts such as 
lenses and reflex reflectors on lamps, or 
reflective devices required or allowed 
by this standard must conform to the 
material test requirements of $14.4.2, 
unless they are conspicuity treatments 
that are in accordance with S8.2.1 or 
S8.2.2.’’ SABIC requested that the 
paragraph be modified as follows: 
“Plastic optical material. All plastic 
materials used for transparent optical 
parts such as lenses and reflex reflectors 
on lamps or reflective devices required 
or allowed by this standard must 
conform to the material test 
requirements of $14.4.2.”’ Both 
petitioners pointed out the distinction 
between reflex reflectors and reflectors. 
The Associations further stated that 
conspicuity treatments were not part of 
the standard when this original 
language was placed in the standard. 

Nissan requested a modification to 
paragraph $14.2.4.3, which specifies 
bulb requirements for DRL photometry 
testing. Nissan requested that this 
paragraph be revised to read: “Bulb 
requirements of paragraph S14.2.1.6 
apply to DRL photometry, except for the 
need to operate at the rated mean 
spherical candela.”’ Nissan claimed that 
the text of the final rule, which states 
that bulbs are to be operated at their 
rated mean spherical candela, creates a 
conflict with the requirement in 
paragraph $14.2.4.1, which requires a 
fixed 12.8V input be applied to the 
modules or electrical control units 
during testing. Nissan stated that it may 
not be possible to achieve a bulb’s mean 
rated spherical candela at 12.8V. 

Koito asked for a clarification of the 
requirement in paragraph S14.4.2.1.3, 
which specifies testing for plastic 
optical materials. Koito noted that test 
sample thicknesses are stated to be 1.6 
mm, 2.3 mm, 3.2 mm, and 6.4 mm. 
Koito also noted that the color 
requirement in paragraph $14.4.2.2.4.5 
specifies that after completion of the 
outdoor exposure test, all materials 
must conform to the standard’s color 
test in the range of thickness stated by 
the manufacturer. Koito asked if a 


material thickness of 7 mm can be 
certified if it was once tested in the four 


’ thicknesses stated above, and found 


satisfactory. 

Nissan requested that some 
information contained in the text of the 
standard be incorporated into a new 
table. Nissan requested that the 
tabulated text in paragraph 
$14.9.3.11.2.3.1, Operating Limits, be 
titled ‘Table XXI” and relocated with 
the other tables instead of being located 
in its current position. 

AAM further requested that Table I- 
a be broken into two tables that separate 
the requirements of narrow vehicles 
from those for wide vehicles. 

AAM stated that the requirements for 
DRLs should not be located in Table I- 
a because the title of the table Required 
Lamps and Reflective Devices may 
confuse users trying to locate the 
requirements. AAM stated that Table I- 
a should contain a pointing statement to 
allow the user of the standard to locate 
the requirements for DRLs elsewhere. 

Koito requested that the activation 
specifications for a high mounted stop 
lamp in Table I-a be changed to “Steady 
burning. Must only be activated upon 
application of the service brakes or may 
be activated by a device designed to 
retard the motion of the vehicle.” Koito 
claimed this change is necessary 
because, in its view, ‘‘a high mounted 
stop lamp is optional on the activation 
of a device designed to retard the 
motion of the vehicle.” 

AAM requested that the titles of 
Tables I—a, I-b, and I-c be amended to 
include the vehicles to which the tables 
apply. AAM stated that all of the tables 
having the same title, Required Lamps 
and Reflective Devices, does not 
improve the clarity of the standard. 

The Associations, Grote, and Valeo 
requested that the maximum allowable 
photometric intensity in Table XII for 
backup lamps on vehicles equipped 
with a single back up lamp be changed 
from 300 to 300/600. They further 
requested the addition of a footnote that 
states; ‘‘the value before the slash (300 
cd) applies to each lamp in a multiple 
lamp system; the value after the slash 
(600 cd) applies to a single lamp 
system.” The petitioners stated that | 
FMVSS No. 108 requires backup lamps 
on vehicles equipped with a single 
backup lamp to be tested at twice the 
candela requirements. Industry believes 
this applies to maximum as well as 
minimum values. 

Nissan suggested removing the term 
“test points” in footnote 1 of Table XIX, 
to clarify that all points with the 
specified boundary must meet the 
photometric requirements listed in the 
table. Finally, Nissan requested that all 
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the tables be presented in a complete 
manner without splitting a table across ~ 
multiple pages. 


IV. Agency Analysis and Response 
A. Definitions 


. The agency has considered the ~ 
requests from Nissan and AAM to 
modify the definition of clearance, 
identification, and side marker lamps. 
For each of these lamps, the agency has 
verified that the definitions were 
successfully translated from the 
applicable SAE document referenced in 
the currently applicable version of the 
standard. While the agency believes that 
the modifications requested by Nissan 
have the potential to further simplify 
the definitions of these lamps, 
modifying the definitions may change 
the meaning of these terms. The agency 
believes that it would be better to retain 
sporadic redundancies in the standard 
than to risk a substantive modification 
by changing the definitions of these - 
lamps. Further, such a modification 
- would be outside the scope of the 
administrative rewrite of the standard. 
Therefore, the agency is denying these 
requests. 

The agency is denying the request by 
the Associations, Grote, and Valeo to 
add a definition for the term “headlamp 
system.”’ Since this definition did not 
exist in the existing regulation text, nor 
in the documents incorporated by 
reference, the agency considers this 
addition to be a substantive change not 
within the scope of the administrative 
rewrite of the standard. 

Nissan requested that the agency 
incorporate a November 3, 1988 
interpretation letter to Al Cunningham 
in order to clarify the definition of a 
“multiple compartment lamp.” The 
final rule definition of a multiple 
compartment lamp is a direct carry-over 
from text in paragraph S4 of the 
- currently applicable version of FMVSS 
No. 108. In the NPRM, the agency 
invited input from interested parties 
regarding additional interpretations that 
should be considered for inclusion in 
the final rule, beyond those proposed by 
the agency. Nissan’s petition was not 
submitted at that time. It is the agency’s 
intention to take caution not to create a 
substantive change within this technical 
correction and partial response to 
petitions for reconsideration, therefore, 
we are denying this request by Nissan. 

The agency is grantingthe 
Associations’ request to add a definition 
of a “combination headlamp.” They 
noted that other lamp types regulated 
within this standard are defined in the 
definition section, however, a 
combination headlamp is not defined 


except in Table II—b. The Associations 
suggested adding a definition that uses 
the system composition column 
descriptions from Table [I-b in order to 
construct the following definition: 
“Combination Headlamp System: For a 
two lamp system, a combination of two 
different headlamps chosen from: Type 
F, an integral beam headlamp, or a 
replaceable bulb headlamp and for a 
four lamp system, any combination of 
four different headlamps chosen from: 
Type F, an integral beam headlamp, or 


_ areplaceable bulb headlamp.” This 


description is consistent with the 
existing text of the standard found in 
paragraphs S7.6.2, and S7.6.3 of the 
final rule. In order to maintain 
consistency within the standard, the 
agency will define a combination 
headlamp as opposed to a combination 
headlamp system. The definition is as 
follows: ‘“‘Combination headlamp means 
a headlamp that is a combination of two 
different headlamp types chosen from a 
type F sealed beam headlamp, an 
integral beam headlamp, or a 
replaceable bulb headlamp.” The 
currently applicable standard does not 
include a stated definition for the term 
“combination headlamp,” however, the 
agency agrees that such a definition— 
limited to a combination headlamp 
rather than to such a system—does not 
impose any substantive change to the 
standard, and provides a more 
straightforward presentation of the 
requirements. 


The Association’s request to define 
“combination headlamp” differs from 
the request in the petitions from Grote 
and Valeo to create a definition of 
‘headlamp system.” The definition 
proposed by the Associations does not 
create new wording within the standard, 
it uses a description already contained 
in the standard, and places that 
description into the definition section. 
The definition of a ‘combination 
headlamp” is therefore added within 
paragraph S4 as requested by the 
Associations. 


The agency is denying Grote and the 
Associations’ request to use the term 
“lighted sections” when referring to 
lamp sections or compartments. It has 
been the agency’s intent during the 


_ rewrite of FMVSS No. 108 not to change 


the language of the current standard or 
incorporated documents so as to avoid 
making unintended changes to the 
standard. Adopting the term “lighted 
sections” in place of ‘‘lamp sections” or 
“compartments” would alter the 
standard in a manner that is 
inconsistent with the goals of the 
rewrite. 


B. Technical Amendments 


The agency has considered and 
incorporated corrections in response to 
the requests to remedy typographical 
errors, or formatting errors found in the 
final rule. The agency has declined to 
make several technical corrections that 
will be discussed in greater detail in this 
section. 


The agency agrees with Nissan that 
the ASTM C 150-56 specification is 
missing from paragraph S5. This 
specification has been added. 

The agency has corrected the 
grammatical error identified by Nissan 
in paragraph S6.4.4. Paragraph S6.4.4 
has been modified to read as published 
in this final rule. 

The agency is denying the request by 
AAM to move paragraph S6.5.1, which 
contains the DOT marking requirements 
for headlamps. While we do note that 
other headlamp marking requirements 
are located in paragraphs S6.5.3, 
priority within organization will be 
maintained by keeping the three 
paragraphs, S6.5.1 DOT markings for 
headlamps, S6.5.1.1 which deals with 
DOT conspicuity markings, and S6.5.1.2 
which describes the general allowance 
of placing the DOT marking on lamps 
other than headlamps, together. We 
believe it would be inappropriate to 
place the contents of paragraph S6.5.1.1 
and paragraph S6.5.1.2 within the 
paragraphs of S6.5.3, because these 
paragraphs are not headlamp specific. 
Therefore, we are maintaining the 
current paragraph structure. 

The paragraph that was mistakenly 
numbered S6.5.3, Trademark, has been 
corrected to S6.5.3.1, Trademark. 
Paragraph S6.5.3 no longer appears _ 
twice. 

The agency is granting the AAM 
request that the format of the text 
“SEALED BEAM,” located in paragraph 
S6.5.3.3.1, be modified to lowercase 
letters that match the same text located 
in Table III. The text for paragraph 
S6.5.3.3.1 was derived from paragraph 
2.1.1 in SAE 1383 APR 1985, 
Performance Requirements for 
Replacement Bulb Motor Vehicle 
Headlamps. In the SAE document the 
text is all lower case, appearing as 
“sealed beam.” The agency agrees that 
the letter case of the word “‘sealed 
beam” should be the same in Table II 
as in paragraph S6.5.3.3.1, therefore, 
both instances have been changed to the 
lowercase presentation ‘“‘sealed beam.” 
The agency does note that in this 
particular case, we do not feel the actual 
presentation of lower case or upper case 
notation of the words ‘‘sealed beam”’ is 
vital to the public’s use of the standard, 
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or to the agency’s ability to enforce the 
existence of the marking. 

In response to AAM’s request to 
change the plural term ‘“‘compartments” 
to the singular term “compartment,” the 
agency has modified paragraph 
S7.1.1.11. The agency agrees that the 
singular form of the term is more 
appropriate. It now states “S7.1.1.11 
Multiple compartment lamps and 
multiple lamps.” 

Based on AAM’s request, paragraph 
S7.1.1.11.1 has been modified to read: 
“A multiple compartment lamp or 
multiple lamps may be used to meet the 
photometric requirements of a front turn 
signal lamp provided the requirements 
of S6.1.3.2 are met.” The agency 
believes the additional reference to 
paragraph S6.1.3.2 makes the standard 
more usable. 

As Nissan requested, paragraph 
S7.1.1.12.4 has been corrected to state: 
“* * * the clearance lamp is located 
below the horizontal and within an area 
generated by a 1.0 degree radius around 
* * *” This modification corrects the 
missing word “degree.” 

As AAM requested, the agency has 
changed the marking requirements for 
lamps other than headlamps to point to 
the specific subparagraph within 
paragraph 6.5. The agency has changed 
the pointing statement in the following 
paragraphs to provide the specificity 
requested by AAM: S7.1.1.9, S7.1.2.9, 
S7.2.9, S7.3.9, S7.4.9, S7.5.9, 57.6.9, 
S7.7.9, 87.8.9, 87.9.9, S7.11.9 and 
$8.1.9. The pointing statement for these 
paragraphs now points to paragraph 
$6.5.1.2 instead of paragraph S6.5. The 
agency has not changed the pointing 
statement in paragraph S7.10.9, which 
deals with DRL markings, because more 
than one subparagraph within S6.5 may 
apply to DRL markings. We believe 
these modified references will allow the 
users of the standard to find the 
paragraph of interest more efficiently. 

As AAM requested, the agency has 
removed the references to Tables I—a, I- 
b, and I-c from paragraph S7.7.4 which 
, now reads “‘No requirement.” The 
agency agrees that this construction is 
more usable, compared to referencing 
Tables I—a, I-b, and I-c which all state 
“No requirement.” 

The agency has granted the 
Associations’ request that the paragraph 
numeration be corrected under 
paragraph S7.9.14. The structure has 
been corrected to S7.9.14.1 and 
$7.9.14.2. 

The agency has granted Nissan’s 
request to change paragraph S$14.2.1.5.2 
to read “Luminous intensity 
measurements of multiple compartment 
lamps or multiple lamp arrangements 
are made either by:” in order to 


maintain consistent language 
throughout the sentence. 

We have modified Paragraph S14.3.1, 
as requested by Toyota, in order to 
correctly abbreviate the unit “inch.” 
The abbreviation now includes a period 
after the letters in. 

We have granted GE and the 
Associations’ request to modify 
paragraph S14.6.9.1.1 in order to correct 
a temperature conversion error. 
Paragraph $14.6.9.1.1 now lists 80° C as 
the metric equivalent of 176° F. 

The agency has revised all tables to 
place requirements in the correct 
column, remove extraneous billing 
codes, correct the format of table 
headings and subheadings, and correct 
pointing statements as requested by 
petitioners. 

Nissan requested that the agency add 
English units of measurement to the 
Mounting Height column for lower and 
upper beam headlamps in Table Ia. 
AAM also requested that the agency add 
English units of measurement to Tables 
J~a, I-b, and I-c. The agency notes that 
the mounting height requirements for 
upper and lower beam head lamps are 
listed in both metric and English units 
in the currently applicable version of 
FMVSS No. 108, therefore, adding the 
English units of measurement does not 
create a substantive change to the 
standard. The agency grants Nissan’s 
request and has added the English units 
of measurement to the Mounting Height 
column of Table I—a for both upper and 
lower beam headlamps. The agency is 
also adding English units of 
measurement to the Mounting Height 
column of Table I-c for both upper and 
lower beams. The agency is denying 
AAM’s request to list all measurements 
in Tables I—a, I-b, and I-c in both 
English and metric units as the 
measurements are not listed in this 
manner in the currently applicable 
version of FMVSS No. 108. As stated in 
both the NPRM and the preamble to the 
final rule, the agency is attempting to 
refrain from making any substantive 
change to the requirements of the 
standard during the rewrite process. The 
agency believes that in the process of 
converting measurements from metric to 
English or vice versa it is possible to 
create a substantive change to the 
requirements of the standard. 

We decline to adopt AAM’s proposal 


to add the word “Optional” to the 


Markings column of Table III for Lamps 


(Other Than Headlamps), Reflective 


Devices, and Associated Equipment 
because paragraph S6.5.1.2 referenced 
in that table adequately conveys the 
installation requirement without 
redundant wording inside the table. 
This request is therefore denied. 


AAM noted that Table III contained 
an incorrect reference paragraph for the 
marking requirements for replaceable 
bulb headlamps. The agency has 
changed the reference for replaceable 
bulb headlamp marking requirements to 
point to paragraph S6.5.3.4. 

We decline to incorporate AAM’s 
request to add marking requirements for 
replacement lens headlamps to Table III 
because paragraph S5.8.11 of the 
existing standard contains requirements 
for instructions and a replacement seal, 
neither of which the agency considers 
appropriate to list among the marking 
requirements in Table III. 

The agency is granting Nissan’s 
request to provide the required visibility 
measurements in both English and 
metric units for Table V—a. We have also 
corrected the alignment of lighting 
device functions to their corner points 
in Table V-b. 

The agency is granting Nissan’s 
request to replace the word “zone” with 
the word “group” in footnote 2 of 
Tables VIII, XIV, and XV and footnote 
4 of Table XII. Nissan also requested 
that the agency amend footnote 2 of 


Table XVI to replace the word “zone” 


with the word “group.” As neither 
Tables XVI—a, XVI-b, or XVI-c have a 
footnote 2, the agency is notina , 
position to grant this request. 

AAM requested that the agency 
amend footnote 6 of Table IX to clarify 
that the minimum photometric intensity 
ratio for stop lamps combined with 
taillamps on wide vehicles for the H—-5L 
test point was 3:1 not 5:1. The agency 
agrees that the photometric ratio for the ~ 
H-5L test point for wide vehicles is 3:1. 
The agency is granting AAM’s request 
by amending footnote 6 of Table IX to 
read: ‘‘Values followed by a slash (/) 
apply only to lamps installed on 
multipurpose passenger vehicles, 
trucks, trailers, and buses of 2032 mm 
or more in overall width.” 

The agency has revised Table XV so 
that the test points are listed as 
horizontal first and vertical Second as 
requested by Nissan. 

The Associations requested that 
Figure 8 measurement “A” be replaced 
with the term ‘Light Center Length.” 
This measurement and label “‘A’’ were 
directly translated from the text of 
Figure 8 in the currently applicable 
version of Standard No. 108. In the 
currently applicable version of Standard 
No. 108, the label “A” was used, 
furthermore, this distance is referenced 
in paragraphs $14.7.1.1.1, $14.7.1.1.2, 
and $14.7.1.1.3 as distance “A”. 
Therefore, the agency is denying this 
request in order to avoid a potentially 
substantive change by introducing a 
new term into Figure 8. 
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The Associations also requested 
changes to Figure 14 that include 
changing the “Disc. Arm and Brace 
Clamp” material from SAE—AA-6961 to 
SAE-AA-6061. The agency agrees that 
this was listed incorrectly and has 
modified Figure 14 accordingly. They 
also requested that the “Coil Spring and 
Level clip” material be changed to 
“Spring Steel SAE 1858—Cadmium 
Plate.”’ The agency does not agree as 
“Spring Steel SAE 1050” is called out 
in the currently applicable version of 
this standard. Therefore, we are denying 
this request. Also, the agency has 

‘corrected the value of the bubble 
movement to 5.08 and changed the 
screw number to ‘““TYP #10” in Figure 
14 because these changes are consistent 
with the currently applicable version of 
the standard. The dimension of 100.33 
was correctly translated from the 
currently applicable version of the 
standard so the agency is denying the 
Associations’ request to amend that 

_value to 188.33. 

GE noted several corrections in the 
sealed beam drawings that were moved 
into the part 564 docket. Corrections to 
these drawings will be made, and the 
docket will be updated. 


C. Claims of Substantive Amendment 


Several of the petitioners claimed that 
the agency made substantive changes to 
the requirements of the standard during 
the rewrite process or requested that the 
agency clarify portions of the text to 
ensure that the rewrite did not impose 
any new requirements. The agency has 
made all efforts not to impose any new 
burdens on regulated parties or change 
the requirements of the standard in any 
way through the rewrite process. It is 
the agency’s position that the 
requirements of FMVSS No. 108 have 
not changed as a result of the rewrite. - 

In consideration of Valeo’s request to 
change the wording of paragraph 
S6.1.1.4 in order to make it clear that a 
DRL may be optically combined with a 
parking lamp in the final rule, the 
agency attempted to translate the text of 
the currently applicable version of 
FMVSS No. 108 without creating 
substantive changes. Paragraph S6.1.1.4 
is derived from paragraph S5.5.11(a) of 
the existing standard. 

The final rule split paragraph 
$5.5.11(a) into various parts without 
changing the activation requirements of 
DRLs. Some of the text was included in 
paragraph S6.1.1.4 of the final rule. 

Table I—a contains the remaining 
translation of the text of the currently 
applicable version of FMVSS No. 108 
which states that the activation should 
be “Steady burning. Automatically 
activated as determined by tHe vehicle 


manufacturer and automatically 
deactivated when the headlamp control 
is in any on position.” 

In order to avoid a substantive change 
to the requirements of FMVSS No. 108, 
the agency does not believe it is 
appropriate to incorporate any 
additional letters of interpretation at 
this time regarding the permissibility of 
optically combining parking lamps or 
fog lamps with DRLs. The agency, 
however, does understand that the final 
rule text may provide less clarity than 
the existing standard. Therefore, in 
order to more strictly ‘adhere to the 
language in the existing standard, we 
are modifying paragraph S6.1.1.4 to 
retain the language allowing any pair of 
lamps except parking lamps or fog 
lamps to be wired as DRLs at the option 
of the manufacturer. 

This modification does create a 
limited amount of redundant text 
contained in both paragraph S6.1.1.4 
and Table I—a, however, the agency 
considers this small level of redundancy 
manageable and preferable, in this 
situation, in order to avoid unintended 
confusion due to a change in the 
a op in the final rule. 

The agency has considered Calcoast’s 
request to modify paragraph S6.1.3.2, to 
clarify the requirements of multiple — 
lamp arrangements and multiple 
compartment rear turns signal, stop 
lamp, and taillamp combinations. 
Calcoast stated that this paragraph could 
be interpreted such as to allow a 
multiple lighted section lamp that is 
part of a multiple lamp arrangement and 
mounted on the fixed portion of the 
vehicle to meet only the single 
compartment lamp requirements. 
Calcoast indicated this situation might — 
occur particularly in a lamp utilizing 
LED’s as the sources. The section of this 
paragraph under consideration is the 
phrase “that portion must meet at least 
the photometric requirements for the 
applicable single compartment lamp.” 

In developing the NPRM, and 
ultimately the final rule, the agency 
relied on a July 12, 2000 interpretation 
letter to Gary King. The interpretation 
letter, however, does not specify that a 
multiple compartment lamp need only 
meet the single compartment 
requirements in the multiple lamp 
arrangement described in that 
interpretation. Accordingly, the agency 
believes that paragraph S6.1.3.2 of the 
final rule could be misinterpreted. 
Therefore, in response to Calcoast’s 
request, the paragraph has thus been 
modified to state: ‘‘S6.1.3.2 When 
multiple lamp arrangements for rear 

turn signal lamps, stop lamps, or 
taillamps are used, with only a portion 
of the lamps installed on a fixed part of 


the vehicle, the lamp or lamps that are 
installed to the non-fixed part of the 
vehicle will be considered auxiliary 
lamps.” The agency believes this 
modified paragraph adheres to the 
guidance provided in the King 
interpretation letter and provides less 
opportunity for misinterpretation. The 
revised paragraph S6.1.3.2 also includes 
the request from Koito to replace the 
term “rigid” with the term ‘‘fixed” as 
the.agency agrees the term ‘“‘fixed’’ more 
appropriately describes the situation 
discussed in the interpretation letter to 
Mr. King. 

The agency agrees with Harley- 
Davidson’s claim that paragraph 
$6.2.3.1, which prohibits any styling, 
ornament or other feature on the front 
of the headlamp lens when the lamp is 
activated, does not apply to 
motorcycles. This paragraph was 
derived from the existing regulatory text 
in paragraph S7.8.5, which contains 
both the prohibition on styling and 
ornamentation on headlamp lenses and 
the requirement the headlamps have 
aiming devices. As Harley-Davidson 
pointed out, two letters of 
interpretation, a December 6, 1999 letter 
to Piaggio & C.S.p.A, and a September 
29, 2000 letter to Carter Engineering, 
confirm that FMVSS No. 108 does not 
require motorcycle headlamps to have 
aiming mechanisms. Within the letter to 
Carter Engineering, NHTSA stated: “The 
aiming mechanism requirements of 
Standard No. 108 are imposed by S7.8, 
and as indicated previously, we do not 
intend S7.8.2 to apply to motorcycle 
headlamps. We intend that the ~ 
paragraphs of S7.9 Motorcycles and 
their referenced materials cover 
motorcycle headlamps.” This ornament 
prohibition was first added to the 
standard in 1989 '4 and at that time was 
within the same paragraph as aimability 
requirements. Therefore, we have 
modified paragraph S6.2.3.1 as follows: 
“When activated in the steady burning 
state, headlamps (excluding headlamps 
mounted on motorcycles) must not have 
any styling ornament or other feature, 
such as a translucent cover or grill, in 
front of the lens.” 

AAM requested a change to paragraph 
S6.5.3.3.1 so that the marking 
requirements for sealed beam 
headlamps need not be molded into the 
lens. We believe that AAM is incorrect 
in its assertion that the current standard 
does not require that marking be molded 
into the lens of sealed beam headlamps. 
The marking requirements from 
paragraph S6.5.3.3.1 were derived from 
current FMVSS No. 108 paragraph 
S7.3.1 which references SAE J1383 


1454 FR 20079, (May 9, 1989). 
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(APR 1985), Performance Requirements 
for Motor Vehicle Headlamps. SAE 
J1383 (APR 1985) states, in paragraph 
S5.4.4, “Headlamp lenses shall be 
marked with a three letter code. The 
marking shall be molded in the lens 

* * *” Thus, the requirement that the 
marking of a sealed beam headlamp be 
molded into the lens is clearly part of 
the existing standard. Accordingly, the 
agency is maintaining the requirements 
contained in paragraph S6.5.3.3.1 and is 
denying AAM’s request. 

Ford and AAM requested that the 
hazard warning pilot indicator 
requirements be deleted from paragraph 
S6.6.2. They stated that the requirement 
for a hazard warning signal pilot 
indicator hgs never been contained in 
any previous version of FMVSS No. 108. 
They contended that the presence of 
paragraph S3.4.7 in the original version 
of FMVSS No. 108 published in 1967,15 
(paragraph S5.5.6 in the current version 
of the standard) which contained the 
requirements for a turn signal pilot 
indicator, indicates other pilot 
indicators were not required under the 
original version of the standard. They 
asserted that since FMVSS No. 108 
specifically references a turn signal pilot 
indicator in the text of the standard, 
requirements for other indicators in SAE 
standards were not intended to be 
incorporated by reference into FMVSS 
No. 108. 

NHTSA does not agree with AAM’s 
and Ford’s argument, a hazard warning 
signal pilot imdicator is required by the 
current version of FMVSS No. 108 and 
SAE standards incorporated by 
reference. Paragraph S5.1.1 of the 
current standard requires that vehicles 
shall be equipped with the lamps, 
reflective devices, and associated 
equipment specified in Table I and 
Table III, and that those devices shall be 
designed to conform to the SAE 
standards or recommended practices 

- referenced in those tables. Table I lists 
a vehicle hazard warning signal unit 
and a vehicle hazard warning signal 
flasher as required equipment for all 
vehicles wider than 80 inches, except 
trailers, and references SAE J910 (JAN 
1966), Hazard Warning Signal Switch, 
and SAE J945 (FEB 1966), Vehicular 
Hazard Warning Signal Flasher. Taste 
Ill lists a vehicle hazard warning signal — 
operating unit and a vehicle hazard 
warning signal flasher as required 
equipment for all vehicles narrower 
than 80 inches, except trailers and 
motorcycles, and references SAE J910 
(JAN 1966) and SAE J945 (FEB 1966). 
SAE J910 (JAN 1966) states: 


15 32 FR 18037, (Dec. 16, 1967). 


Pilot Indicator Lamps—In vehicles 
equipped with right- and left-hand turn 
signal pilot indicators, both pilots and/or a 
separate pilot shall flash simultaneously 
while the vehicle hazard operating unit is 
turned on. In vehicles equipped with a single 
turn signal pilot indicator,.a separate 
vehicular hazard pilot indicator shall flash 
and the turn signal pilot may flash while the 
vehicular hazard operating unit is turned on. 
If a separate vehicular hazard pilot indicator 
is used, it shall emit a red color and have a 
minimum area equivalent to a 0.5 in. 
diameter circle. 


Therefore, Tables I and III, in 
conjunction with paragraph S5.1.1 of 
the current standard, require that 
vehicles equipped with hazard warning 
signal switches be equipped with a 
hazard warning signal pilot indicator. 
We do not agree with the assertion by 
AAM and Ford that the SAE 
requirements incorporated by reference 
for hazard warning lamps do not apply 
because they were not restated directly 
in the standard, as was the case with 
turn signal pilot indicators. Therefore, 
we are denying this request and 
retaining the language of paragraph 
S6.6.2 in its entirety. 

The Associations, Ford, and Harley- 
Davidson requested changes to 
paragraph S6.6.3, which specifies the 
orientation of the license plate holder. 
The agency will address the issue of the 
applicability of license plate holder 
requirements in a separate notice. 

Ford requested the deletion of 
paragraphs S7.1.1.10.2, S7.1.1.10.3, 
$7.1.1.10.4(b), S7.1.1.10.4(c), and 
$7.1.1.10.4(d) which all deal with the 
measurement of, and requirements for, 
front turn signal lamp intensity based 
on the spatial relationship to any 
auxiliary lower beam or fog lamp. Ford 
stated that these requirements, which 
were derived from the existing standard 
by way of reference to SAE J588 (NOV 
1984) and SAE J1395 (APR 1985), were 
not previously incorporated fully into 
the standard by reference. Ford stated 
that the denial of an SAE petition for 
rulemaking,'© which stated, ‘““NHTSA 
reference to SAE standards is not always 
absolute, in that parts of standards are 
referenced or exceptions are made to 
specific requirements in SAE standards 
where different or more stringent 
performance is necessary for safety 
purposes,’ demonstrates that it is well 
and widely understood that not all 
requirements referenced in SAE 
standards are intended by the agency to 
be incorporated into the standard. Ford 
also cited the final rule preamble that 
incorporated SAE J588 (NOV 1984) and 
SAE J1395 (NOV 1984) into FMVSS No. 


1661 FR 14044, (Mar. 29, 1996). 


108. Ford quoted that discussion as — 
stating: 

An additional difference between the new 
SAE turn signal specification and the ones 
currently contained in FMVSS No. 108 
concerns intensity. If a turn signal lamp is 
closer than 4 inches (100 mm) to a lower 
beam headlamp, it must have 2.5 times the 
intensity otherwise required. The SAE 
applies the factor of 2.5 only if the turn signal 
is closer than 60 mm to the lower beam 
headlamp. NHTSA proposed retention of the 
current requirement. The SAE specification 
applies the photometric multiplier in three 
steps, from 60 mm to 100 mm.?7 


The final statement in that discussion 
concluded, “[gliven the advent and 
usage of higher intensity headlamps, 
there appears to be an even greater need. 
than before to preserve the intensity 
ratio. NHTSA has done so by retaining 
the existing requirement.” 

We do not agree with Ford’s position. 
Ford’s argument that NHTSA’s 
incorporation of SAE standards is not 
always absolute is in reference to cases 
in which FMVSS No. 108 explicitly 
states requirements that are different 
than the SAE documents. In cases where 
NHTSA does not specifically exclude 
parts of SAE standards, the entire 
standard is incorporated by reference. In 
the rulemaking cited by Ford, neither 
within the preamble of that final rule, 
nor in the NPRM was there any 
discussion of exempting, or applying 
any intensity multipliers other than 
those appearing in the SAE document 
for auxiliary lamps. The key argument 
for the agency not to adopt the 


- multipliers in the 1984 SAE standards 


deals with higher intensity headlamps 
and the spatial relationship of turn 
signals to those lamps and, thus, is 
inapplicable to intensity multipliers for 
turn signals located near auxiliary 
lamps. As stated in the preamble of the 
final rule, SAE J588 (NOV 1984) and 
SAE J1395 (APR 1985) contain 
additional photometric multiplier 
requirements beyond those required in 
paragraph S5.3.1.7 for turn signals 
located near auxiliary lamps. It is the 
agency’s position that the requirements 
in paragraph S5.3.1.7 work in 
conjunction with the requirements in 
SAE J588 (NOV 1984) and SAE J1395 
(APR 1985) and do not preempt them. 
Therefore, the agency has not removed 
the paragraphs and denies Ford’s 
requests. 

The Associations claimed the text of 
the currently applicable version of 
FMVSS No. 108 did not distinguish 
between non-reflector light sources and 
reflector light sources for the purposes 


1755 FR 20158, (May 15, 1990). 
1872 FR 68383, (Dec. 4, 2007). 
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of measuring the distance between a 
turn signal to a headlamp, or auxiliary 
lamp. They claimed that paragraph 
$5.3.1.7 in the existing FMVSS No. 108, 
which states, ‘‘on a motor vehicle on 
which the front turn signal lamp is less 
than 100 mm from the lighted edge of 

a lower beam headlamp, as measured _ 
from the optical center of the turn signal 
lamps, the multiplier applied to obtain 
the required minimum luminous 
intensities shall be 2.5” supersedes 
section 5.1.5.4 of SAE J588 (NOV 1984). 
Therefore, the Associations requested 
that paragraphs S7.1.1.10.1 through 
S7.1.1.10.3 of the final rule be replaced 
with paragraph S5.3.1.7 of the currently- 
applicable version of FMVSS No. 108. 

The agency agrees that the distance 
between a turn signal lamp and a lower 
beam headlamp should be measured 
from the optical center as specified in 
the text of the currently applicable 
version of FMVSS No. 108. However, 
the measurements between a turn signal 
lamp and an auxiliary lamp are 
incorporated from SAE J588 (NOV 
1984), which included different 
measurement methods for turn signal 
lamps that incorporate reflector optics 
and turn signal lamps that primarily use 
lens optics. Considering this, paragraph 
S7.1.1.10.4(a) has been changed to state 
“where the spacing measurement as 
measured from the optical center of the 
turn signal lamp, to the lighted edge of 
a lower beam headlamp is less than 100 
mm, the photometric multiplier must be 
2.5.”’ As stated previously, SAE J588 
(NOV 1984) contains requirements that 
are additional to those contained in 
paragraph S5.3.1.7 of the current 
standard. Therefore, we refrain from 
changing the method for measuring the 
distance between the turn signal and 
auxiliary lamps for determining the 
required photometric multiplier. 

AAM claimed that the text of the 
currently applicable version of FMVSS 
No. 108 does not specify the size and 
color of turn signal pilot indicators and 
requested that paragraph S9.3.4 be 
removed. AAM asserted the two 
sentences contained within paragraph 
S5.5.6 of the currently applicable 
version of FMVSS No. 108 should be 
considered separately. AAM stated that 
the first sentence requires a vehicle 
equipped with a turn signal operating 
unit to also have an illuminated pilot 
indicator. Through the second sentence, 
the paragraph separately requires that 
the failure of one or more turn signal 
lamps to operate should be indicated 
according to the SAE Standard. 
Therefore, AAM claimed that the SAE 
standard recommendations for turn 
signal pilot indicator size and color are 
not requirements in FMVSS No. 108. 


NHTSA finds that paragraph S5.5.6 of 
the current standard requires that the 
turn signal pilot indicator comply with 
all requirements for turn signal pilot 
indicators specified in SAE J588 (SEP 
1970). Paragraph S9.3.4 of the final rule, 
which states, ‘‘[i]f an indicator is located 
inside the vehicle it must emit a green 
colored light and have a minimum area 
equivalent to a #16 in diameter circle,”’ 
was derived from the currently 
applicable version of the FMVSS No. 
108 paragraph S5.5.6, which states that, 
“lelach vehicle equipped with a turn 
signal operating unit shall also have an 
illuminated pilot indicator. Failure of 
one or more turn signal lamps to operate 
shall be indicated in accordance with 
SAE J588 (SEP 1970) * * *” 
Furthermore, paragraph 4.5.2 of SAE 
J588 (SEP 1970) states that, “if the 
illuminated indicator is located inside 
the vehicle, for example in the 
instrument cluster, it should emit a 
green colored light and have a minimum 
area equivalent to a “6 in. diameter 
circle.” 

It is the view of the agency that the 
phrase ‘‘{flailure of one or more turn 
signal lamps to operate shall be 
indicated in accordance with SAE J588 
(SEP 1970),” requires that the turn 
signal pilot indicator comply in all 
respects with SAE J588 (SEP 1970). SAE 
J588 (SEP 1970) contains requirements 
for pilot indicators to indicate that the 
turn signal system is off, size and color 
requirements for the indicator, and 
visibility requirements for the indicator 
based on driver eye position. An 
indicator of a size and color other than 
the indicator required in SAE J588 (SEP 
1970) would not indicate failure of a 
turn signal lamp to operate in 
accordance with SAE J588 (1970) 
because the indicator would not meet 
the requirements laid out in that 
standard for size and color. It is the 
agency’s position that this sentence 
requires the pilot indicator to indicate 
that the turn signal is out via an 
indicator of the size and color and at the 
eye location specified in the standard. * 
Therefore, no substantive change was 
imposed by the final rule compared 
with the existing standard. Accordingly, 
the agency is denying this request from 
AAM. 

Harley-Davidson requested 
clarification and confirmation that the 
headlamp aimability requirements of 
$10.18 do not apply to motorcycles. As 
discussed in Harley-Davidson’s request 
to clarify the applicability of the 
headlamp ornamentation prohibition to 
motorcycles, two letters of 
interpretation, a December, 6, 1999 
letter to Piaggio & C.S.p.A, and a 


- September 9, 2000 letter to Carter 


Engineering, confirm that this standard 
does not require motorcycle headlamps 
to have aiming mechanisms. Within the 
letter to Mr. Carter, NHTSA stated, “The 
aiming mechanism requirements of 
Standard No. 108 are imposed by $7.8, 
and as I indicated previously, we do not 
intend S7.8.2 to apply to motorcycle 
headlamps. We intend the paragraphs of 


- $7.9 Motorcycles and their referenced 


materials to cover motorcycle 
headlamps.” Accordingly, paragraph 
$10.18 has been modified to state: 
“Headlamp aimability performance 
requirements (except for motorcycles).”’ 
Paragraph $10.2 is modified to state 
“Reserved.” The agency does note that 
in paragraph S14.2.5.5, Headlamp 
photometry measurements, the 
procedure does require that the 
headlamp be aimed during testing. 
Therefore, although the performance 
requirements of paragraph S10.18 do 
not apply to motorcycles, they must 
have the ability to meet the applicable 
photometric requirements using the 
testing procedure described in 
paragraph S$14.2.5. 

The Associations, Koito and Calcoast 
requested that the agency amend 
paragraph S10.18.9.1.5.1, which 
required that the cutoff parameter for 
headlamps be measured from a distance 
of 10 m from a photosensor with a 10 
mm diameter because these 
requirements were not contained in the 
current version of the standard. The 
agency provided the measurement 
distance of 10 m from the photosensor 
having a diameter of 10 mm for 
measuring the cutoff parameter as 
guidance in a letter of interpretation to 
Tilman Spingler on April 6, 2000.19 In 
the agency guidance letter to Mr. 
Spingler, the agency stated that it 
intended to incorporate the guidance 
provided in the letter into FMVSS No. 
108 during the next rulemaking 
involving the standard. The NPRM to 
this final rule stated that the agency 
intended to incorporate the April 6, 
2000 letter to Mr. Spingler into the 
revised version of FMVSS No. 108.29 We 
believe it is important to identify how 
the agency will conduct compliance 
testing and we did this in the NPRM 
and again discussed the issue in the 
final rule. Therefore, paragraph 
$10.18.9.1.5 has not been modified and 
the petitions from the Associations, 
Koito, and Calcoast are denied. 
However, we do note that regulated 
parties are able to test at different 
distances if they choose, although 
NHTSA compliance tests will be done at 
10 m. We note the petitioners may 


19 http://isearch.nhtsa.gov/files/21406.ztv.html. 
2070 FR 77457, (Dec. 30, 2005). 
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submit data to support a change in the 
specified distance in a separate petition. 


Nissan requested that the inward 
force test specified in paragraph 
$14.6.12 be excluded for VHAD and 
VOA lamps. Nissan stated that the text 
of the currently applicable version of 
FMVSS No. 108 did not require VHAD 
and VOA lamps to conform to this test. 
Further supporting Nissan’s claim, the 
preamble to a final rule 2? published 
May 9, 1989 stated: 


The deletion of inward force and torque 
deflection is appropriate for headlighting 
systems which do not use externally applied 
aimers, since these tests are intended to show 
resistance to the effects of the weight and 
application of external aimers * * * NHTSA 
believes that vehicle manufacturers will be 
cautious enough to design vehicles to 
withstand the likelihood of misaim in [the] 
event [the vehicle is pushed by hand], and, 
considering the deletion appropriate only for 
headlamps which do not have aiming pads 
for external mechanical aimers, has adopted 
the proposed modification of applicability of 
inward force and torque deflection tests. 


Koito also pointed to the preamble of 
the May 9, 1989, final rule in arguing 
that the inward force only applies to 
headlamps that are capable of being 
externally aimed. 


The agency agrees that the inward 
force test was only required for 
headlamps with external aimers in the 
text of the currently applicable version 
of FMVSS No. 108, therefore we have 
made the following modifications to the 
standard: ‘‘S10.13.4.1 Each sealed beam 
headlamp must be designed to conform 
to the performance requirements of the 
corrosion test, vibration test, inward 
force test (for amps which are 
externally aimed only), torque 
deflection test (for lamps which are 
externally aimed only), headlamp 
connector test, headlamp wattage test, 
and aiming adjustment tests of $14.6.” 
“$10.14.7.1 Each integral beam 
headlamp must be designed to conform 
to the performance requirements of the 
corrosion test, temperature cycle test, 
vibration test, inward force test (for 
lamps which are externally aimed only), 
headlamp connector test, and aiming 
adjustment tests of $14.6.” ““S10.15.7.1 
Each replaceable bulb headlamp must 
be designed to conform to the 
performance requirements of the 
corrosion test, corrosion-connector test, 
dust test, temperature cycle test, 
humidity test, vibration test, inward 
force test (for lamps which are 
externally aimed only), headlamp 
connector test, and aiming adjustment 
tests of $14.6.” 


2154 FR 20067, (May 9, 1989). 


The Associations and Grote requested 
that language be added to the standard 
to allow the use of turn signal and stop 
lamps designed for use on vehicles 2032 
mm or more in overall width, which 
meet the one lighted section 
photometric values, on narrow vehicles 
other than passenger cars. The 
Associations noted that SAE J1395 (APR 
1985), the standard applicable to turn 
signal lamps on wide vehicles, states 
that a lamp built to this standard may 
also be used on a narrow vehicle. The 
Associations pointed to an August 22, 
1990 agency interpretation letter to 
Hella,22 that stated ‘““SAE J1395 also 
provides that these lamps [turn signal 
lamps designed for use on vehicles 2032 
mm or more in overall width] may be 
used on vehicles less than this width, 
except passenger cars,”’ to support its 
position. 

We disagree with the interpretation of 
FMVSS No. 108 put forward by the 
Associations and Grote. We stated in the 
preamble of the final rule that there are 
no provisions in the existing standard 


_that allow the installation of wide * 


vehicle stop and turn signal lamps on 
narrow vehicles in lieu of the clearly. 
stated requirements for narrow vehicles 
in Table III of the existing standard. We 
consider the requirements for stop 
lamps and turn signal lamps used on 
narrow vehicles in the currently 
applicable version of FMVSS No. 108 to 
be clearly stated. There is no agency 
guidance stating that manufacturers of 
narrow vehicles may choose an 
alternative other than Table III for 
requirements for stop and turn signal 
lamps for use on narrow vehicles. 
Neither Table III, SAE J588 (NOV 84), or 


SAE J586 (FEB 84), Stop Lamps for Use ° 


on Motor Vehicles Less than 2032 mm 
in Overall Width, state that lighting from 
wide vehicles can also be used on 
narrow vehicles. For narrow vehicles, a 
lamp must meet the requirements for 
narrow vehicles as specified in Table III 
of the currently applicable version of 
the standard. Further, the agency stated 
tn a May 22, 2003 letter of interpretation 
to Panor Corporation 2° that turn signal 
and stop lamps designed for use on both 
narrow and wide vehicles must meet the 
requirements of SAE standards 
applicable to both narrow and wide 
vehicles. The letter to Panor stated that 
stop lamps to be used on both narrow 
and wide vehicles must meet both SAE 
J1398 (MAY 1985) and SAE J586 (MAY 
1984) and turn signal lamps to be used 
on both narrow and wide vehicles must 
meet both SAE J1395 (APR 1985) and 
SAE J588 (NOV 1984). It is the agency’s 


22 
23 http://isearch.nhtsa.gov/files/00473.ztv.html. 


position that the letter to Panor, not the 
letter to Hella, states the correct 
interpretation regarding the use of turn 
signal and stop lamps designed for wide 
vehicles on narrow vehicles. 
Considering these factors, the petitions 
from the Associations and Grote are 
denied. 

' Harley-Davidson requested that the 
agency amend Table IV-a which 
contains the requirements for projected 
luminous lens area to allow a projected 
luminous lens area of 2200 square mm 
for multiple compartment stop lamps 


- used on motorcycles. Harley-Davidson 


stated that an effective projected 
luminous lens area of 2200 square mm 
for multiple compartment stops lamps is 
permitted under the currently 
applicable version of FMVSS No. 108. 
The agency agrees that FMVSS No. 108 
permits an effective projected luminous 
lens area of 2200 square mm for 
multiple compartment stops lamps used 
on motorcycles. Accordingly, the agency 
has amended Table IV-a to include a 
projected luminous lens area of 2200 
square mm for multiple compartment 
stop lamps used on motorcycles. 

We are denying Nissan’s request to 
modify the legacy visibility wording for 
turn, stop, and taillamps within Table 
V-d because the language suggested by 
Nissan does not fully correspond with 
the requirements in the SAE standard 
referenced by the existing standard. For 
example, the wording suggested by 
Nissan might allow for a situation in 
which visibility, as defined by area, may 
be compromised within a position less 
than the required 45 degrees while the 
area requirement is met at 45 degrees 
This situation is currently not 
permitted. 

-AAM stated that footnotes 1 and 4 of 
Table VIII, regarding the photometric 
intensity values between test points and 
the maximum intensity of taillamps 
respectively, were not previously 
incorporated into the current standard. 
AAM maintained that footnote 1 is not 
referenced in current version of FMVSS 
No. 108 or in SAE J585 (AUG 1977), Tail 
Lamps (Rear Position Lamps), and that 
footnote 4 was preempted by figures 
contained in the current version of 
FMVSS No. 108. 

We are denying AAM’s request to 
remove footnote 1 and footnote 4 from 
Table VIII. As stated in the preamble of 
the final rule, Footnote 1 was added to 
Table VIII of the rewrite unchanged 
from the text of SAE J575 (AUG 1970), 
Test for Motor Vehicle Lighting Devices 
and Components, which was previously 
incorporated by reference in FMVSS No. 
108.24 The agency, however, is revising 


2472 FR 68261, (Dec. 4, 2007). . 
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footnote 4 such that it matches the text 
in paragraph S5.1.1.6 of the existing 
standard so as not to make substantive 
changes to the standard during the 
rewrite process. 

The agency is denying Nissan’s 
request to amend the footnotes to 
photometric tables containing the 
requirements for signal lamps. In 
incorporating third-party documents 
into the text of the rewrite of the 
standard, the agency sought not to make 
any changes to the requirements 
contained in the third-party documents. 
We believe that this goal is best 
accomplished by directly incorporating 
the text from the third-party documents 
with minimal changes. While further 
changes to the standard may improve 
clarity, the agency believes that these 
changes are outside the scope of the 
rewrite. 

In the preamble of the final rule the 
agency explained its views on the 
subject of grouped compliance.?5 The 
footnotes to the photometric tables 
allow the failure of a test point in the 
group to be offset if other points in the 
group exceed their minimum by the 
required margin. The agency does not 
believe that the footnotes contradict the 
requirements in the photometric tables 
and declines to amend the footnotes for 
the reasons stated in the preamble of the 
final rule. 

Valeo and the Associations requested 
that the agency reconsider its decision 
to specify a 90L to 90R horizontal range 
defined in the area of 10U to 90U in the 
first row of Table XIX. The agency is 
denying the petitioner’s request. In the 
NPRM the agency stated that it planned 
to incorporate a July 2, 1999 letter of 
interpretation to Tilman Spingler 26 
which specified a horizontal range of 
90L to 90R in the 10U to 90U area.?7 In 
this letter the agency stated that: 


Each of the Figures you reference specify 
a maximum of 125 candela for test points 
10U-—90U. The Figures do not state where in 
space from left to right to locate the vertical 
line, and thus, they do not specify that a line 
is to be measured. It follows that the only 
description of a set of test points is that of 
the entire area from 90L to 90R and 10U to 
90U, i.e., an area from the extreme left of the 
test point grid to the extreme right of the test 
point grid, with an elevation of from 10U to 
90U. 


The agency believes that a horizontal 
zone of 90L to 90R for the 10U to 90U 
area flows logically from the 
requirements of Figures 15-1, 15-2, 17— 
1, 17-2, 28-1, and 28-2 in the current 
version of FMVSS No. 108. Therefore, 


~25 72 FR 68282, (Dec. 4, 2007). 
26 http://isearch.nhtsa.gov/files/19548.ztv.html. 
2770 FR 77457, (Dec. 30, 2005). 


the agency is retaining the horizontal 
range specified in the final rule. - 


D. Amendments To Improve Clarity 


The agency has considered the 
requests to amend the standard to 
provide greater clarity or reorganize 
portions of the standard to improve 
readability. The agency has made every 
effort during the rewrite of FMVSS No. 
108 to improve usability of the standard. 
The agency has granted requests to 
further improve the standard by moving 
certain language or removing redundant 
requirements where we felt that the 
requested changes could be made 
without substantively altering the 
requirements of the standard. 

We are denying Nissan’s request to 
modify paragraph S6.1.3.4.2 to include 
language from a February 12, 1998 
interpretation letter to Ford Motor 
Company to clarify the meaning of the 
phrase “‘special tools.” In response to 
petitions for reconsideration, we are not 
adding new interpretation letters 
beyond those addressed in the NPRM 
and final rule. 

Harley-Davidson requested that the 
agency clarify that it is permissible to 
mount dual motorcycle headlamps 
horizontally. We agree that paragraph 
S6.1.3.5.1.3 introduces ambiguity to the 
requirements for when motorcycle 
headlamps must be mounted vertically. 
Paragraph S6.1.3.5.1.3 of the rewrite is 
derived from paragraph S7.9.1(b) of the 
currently applicable version of FMVSS 
No. 108. Paragraph S7.9.1(b) states that 
a motorcycle headlamp system 
consisting of half of certain automobile 
headlamp systems must be mounted 
vertically. The requirement that a 
motorcycle headlamp system consisting 
of half an automobile headlamp system 
be mounted vertically is also contained 
in paragraph S10.17(a) of the rewrite of 
FMVSS No. 108. Because the 
requirements of S6.1.3.5.1.3 are more 
clearly stated elsewhere in the rewrite, 
the agency considers paragraph 
S6.1.3.5.1.3 to be diplicative. Therefore, 
we are removing paragraph S6.1.3.5.1.3 
from the rewrite of FMVSS No. 108. 

K-ito requested that paragraph 
S7.3.12.1, which specifies the 
requirements for the ratio of intensities 
between a stop lamp and a taillamp, be 
modified to clarify that SAE J1398 
(MAY 1998), applicable to wide 
vehicles, does not have a 560 mm or 410 
mm classification and always applies 
the ratio requirement when determining 
the appropriate photometric multiplier. 
We agree that there was no 560 mm or 
410 mm classification for wide vehicles 
in the text of the currently applicable 
version of FMVSS No. 108. However, 
the agency believes that the paragraphs 


of S7.3.12 are clear as written in the 
final rule. Because no class restrictions 
are placed within paragraph S7.3.12.1, 
the requirements apply to all vehicles 
regardless of width. While we do not 
believe that we need to modify this 
paragraph, we do note that Koito’s 
stated understanding of the issue is 
correct. 

As Nissan requested, paragraph 
S8.2.1.5 has been modified to add a 
subject to the sentence. It now reads: 
“Application Location. Conspicuity 
systems need not be * * *” 

Nissan requested that paragraph 
$10.1.2 be modified to eliminate the 
duplicate requirements for motorcycle 
headlamp systems. Paragraph $10.1.2 
states: ‘‘Each motorcycle must be 
equipped with a headlighting system 
conforming to $10.17 of this standard or 
one half of any headlighting system of 
Table II which prevides both a full 
upper beam and a full lower beam.” 
Paragraph $10.17 states: * *a 
motorcycle headlighting system may 
consist of: (a) one half of any 
headlighting system of Table II which 
provides both a full upper beam and full 
lower beam, and is designed to conform 
to the * * *” The agency agrees that 
this language is needlessly redundant, 
and has modified paragraph S10.1.2 by 
removing the reference to headlighting 
systems comprising half of Table II 
headlighting systems. Paragraph S10.1.2 
now states: ‘Each motorcycle must be 
equipped with a headlighting system 
conforming to $10.17 of this standard.”’ 

Koito recommended modifying 
paragraph S10.15.1, dealing with 
replaceable bulb headlamp systems, 
which states: “Installation * * * A 
system must provide in total not more 
than two upper beams and two lower 
beams and must incorporate not more 
than two replaceable light sources in 
each headlamp.” Koito claimed this text 
will allow for a four lamp system to 
contain two replaceable bulbs within 
each of the four lamps which is not the 
intention of the original requirement. 

The agency believes this paragraph 
clearly and accurately expresses the text 
of the currently applicable version of 
FMVSS No. 108. The text of the 
paragraph is substantially similar to that 
of paragraph S7.5(a) of the existing 
standard. NHTSA does not believe that 
a change to this paragraph is necessary 
and is denying this request by Koito. 

Koito and Toyota both requested a 
modification to paragraph $10.15.5 
which states: “Additional light sources. 
A replaceable bulb headlamp may 
incorporate replaceable light sources 
that are used for purposes other than 
headlighting.” Both Koito and Toyota 
requested that the second use of the 
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word “replaceable” be deleted from this 
requirement because they believed that 
the language implied that light sourced 
used for purposes other than 
headlighting incorporated into a 
replaceable bulb headlamp must always 
be replaceable. The agency believes that 
the language used in the final rule is 
consistent with the current standard and 
clearly describes the requirements of 
replaceable bulb headlamps that 
incorporate other light sources. 
Therefore, the agency is denying this 
request. Nissan requested that paragraph 
$10.18.9.5, which contains photometry 
requirements for visually/optically 
aimed headlamps, be deleted. Nissan 
claimed that this paragraph is 
redundant with paragraphs $10.13.3, 
$10.14.6, $10.15.6, $10.16.2, and Table 
Ii which contain the photometry 
requirements for all permissible 
headlamps. Nissan suggested that these 
requirements should be stated only once 
in FMVSS No. 108. The agency agrees 
that the paragraphs are redundant and. 
we believe that a user of this standard 
could locate the necessary information 
without this paragraph with the 
assistance of Table Il. However, the 
redundancy of paragraph S10.18.9.5 
may significantly increase the usability 
of the standard for a particular user 
interested primarily in finding the 
requirements of a visually/optically 
aimable headlamp. Accordingly, we 
have not modified paragraph S10.18.9.5 
and we are denying Nissan’s request. 

Nissan requested that the agency 
reorganize paragraph $13.3 containing 
the marking requirements for 
replacement lenses. Nissan noted that 
marking requirements for replacement 
lenses are already included in paragraph 
$6.5.1, along with the other headlamp 
DOT marking requirements. Nissan also 
requested that the remaining 
requirements in paragraph $13.3 be 
moved with a new paragraph number 
under paragraph S6.5.3.6 in order to 
consolidate all the requirements in one 
place. The agency agrees that keeping 
the marking requirements together is an 
important factor in meeting the stated 
goal of making the standard more user- 
friendly. Therefore, $13.3 has been 
deleted, and a new paragraph S6.5.3.6 
has been added to read as published & in 
this final rule. 

The Associations and SABIC 
requested a modification to paragraph 
$14.1.2, which contains the testing 
specifications for all plastic materials 
used for optical parts on lamps or 
reflective devices. SABIC requested that 
the word “‘transparent”’ be added before 

“optical” and the word “reflex” before 
the word “‘reflectors” to clarify that the 
requirements of this paragraph do not 


apply to opaque materials used in light 
components. The Associations also 
requested that the word “‘reflex”’ be 
added before the word reflector. We 
note that paragraph $14.1.2 was 
transposed from paragraph S5.1.2 of the 
currently-applicable version of FMVSS 
No. 108 which states: “Plastic materials 
used for optical parts such as lenses and 
reflectors shall conform to SAE 
Recommended Practice J576 JUL 1991, 
except that:”’ The agency notes that 
neither the word ‘‘transparent,” nor the 
word ‘‘reflex’’ was in the text of the 
currently applicable version of FMVSS 
No. 108. We believe the word 
“transparent”’ could be interpreted such 
that the addition of this word would 
create a substantive modification to the 
requirement and that adding the term 
“reflex’’ would also stray from our 
intention to transpose existing language 
without making changes. Therefore, we 
are denying this request. 

Nissan requested a modification to 
paragraph S14.2.4.3, dealing with DRL 
bulb photometric testing requirements. 
Nissan maintained that the 
requirements of this paragraph create 
conflict with paragraph S$14.2.4.1. 
Paragraph $14.2.4.3 contains a pointing 
statement to paragraph $14.2.1.6 which 
states that bulbs are to be operated at 
their rated mean spherical candela 
during testing of DRL photometry 
requirements. Paragraph S14.2.4.1 
requires that the bulbs be operated at a 
fixed 12.8 V input during DRL 
photometry testing. This creates a 
conflict within the regulatory text 
because a bulb’s mean spherical candela 
may not be achieved at 12.8V. In order 
to eliminate this apparent contradiction, 
Nissan suggested modifying S14.2.4.3 to 
state “Bulb requirements of $14.2.1.6 
apply to DRL photometry, except for the 
need to operate at the rated mean 
spherical candela.”’ 

The agency agrees that the last 
statement in paragraph S14.2.1.6 
requiring that bulbs be operated at their 
mean spherical can@ela during 
photometry testing does not apply to 
DRLs because this requirement is 
excluded by the “unless otherwise 
specified” clause within SAE J575e 
(AUG 1970). The requirement that bulbs 
be operated at their mean spherical 
candela does not apply to DRLs because 
of specific voltage callout in paragraph 
$11 of the currently applicable version 
of the standard. Accordingly, paragraph 
$14.2.4.3 has been modified by 
removing the reference to paragraph 
$14.2.1.6 and now reads as follows: 
“S14.2.4.3 Except for a lamp having a - 
sealed-in bulb, a lamp must meet the 
applicable requirements of this standard 
when tested with a bulb whose filament 


is positioned within + .010 in. of the 
nominal design position specified in 
SAE J573d, Lamp bulbs and Sealed 
Units, December 1968, (incorporated by 
reference, see 571.108 S5.2 of this title) 
or specified by the bulb manufacturer.”’ 

Koito requested a clarification of the 
requirement in $14.4.2.1.3 that specifies 
testing for plastic optical materials. 
Koito questioned if a material thickness . 
of 7 mm can be certified if it was once 
tested in the four thicknesses required 
by this standard. The agency does not 
believe it is appropriate to address this 
interpretive question within this notice. 
However, we do note that the Koito 
request will be addressed in the follow- 
up notice. 

Nissan requested that the table under 
paragraph $14.9.3.11.2.3.1 be given a 
title and relocated to the table section of 
the standard and referenced as Table 
XXI. We are denying this request. The 
table is part of paragraph 
$14.9.3.11.2.3.1, Operating limits. The 
agency feels that the requirements 
specified in the table are most 
appropriately located with the other 
requirements applicable to 
semiautomatic headlamp beam 
switching device tests. 

AAM requested that Table I—a be 
separated to create two new tables based 
on overall vehicle width. AAM stated 
that splitting Table I-a to create separate 
tables for narrow and wide vehicles 


_ would simplify the standard and make 


it easier to use. The agency is denying 
AAM’s request. We believe that it is 
appropriate to group the requirements 
for both wide vehicles and narrow 
vehicles together based on the 
commonality of the requirements for 
both wide and narrow vehicles. 

AAM stated that the requirements for 
DRLs should not be included in Table 
I—a because DRLs are optional 
equipment and Table I-a is entitled 
Required Lamps and Reflective Devices. 
AAM believed that locating the 
requirements for DRLs in Table I—a 
detracts from the ease of usability of the 
standard. We disagree with AAM’s 
argument. The agency believes that 
Table I—a is the most appropriate 
location for the requirements for DRLs. 
Unlike other optional lamps and 
lighting equipment installed on 
vehicles, DRLs, when installed, are 
regulated according to all the categories 
contained in Table I-a. We believe that 
final rule clearly indicates that DRLs are 
optional equipment. Therefore, AAM’s 
request is denied. 

Koito requested that the agency 
amend the device activation 
requirements for high mounted stop 
lamps contained in Table I—a. Koito 
requested that the agency clarify that 
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activation of the high mounted stop 
lamp upon application of a device 
designed to retard the motion of the 
vehicle is optional. We agree that 
activation of the high mounted stop 
lamp is optional upon application of a 
device designed to retard the motion of 
the vehicle and have revised Table I—a 
to note this distinction. 

AAM requested that the titles of 
Tables I—a, I-b, and I-c be changed to 
include the vehicles to which the tables 
apply. NHTSA is denying this request. 
We feel that the subheadings included 
in the tables clearly indicate the class of 
vehicles to which the tables apply. 

Valeo, Grote, and the Associations 
requested that the agency modify Table 
XII to clarify that when a single backup 
lamp is used on a vehicle the maximum 
photometric intensity allowed is 600 
candela. The agency agrees and has - 
added the 600 candela value to Table 
XII and a footnote stating: ‘‘the value 
before the slash applies to each lamp in 
a multiple lamp system; the value after 
the slash applies to a single lamp 
system.” 

Nissan requested that the agency 
modify footnote 1 in Tables XIX—a, XIX— 
b, and XIX—c to clarify the photometry 
requirements for the test areas specified 
in the tables. The agency agrees and is 
modifying footriote 1 in each of the 
three tables to read: these test points are 
boundaries; intensity values within this 
boundary must meet the listed , 
photometry requirement. 

The agency has attempted to format 
the tables of FMVSS No. 108 in the most 
user friendly manner. Where the agency 
was able to avoid splitting tables across 
multiple pages, the agency has done so. 
We believe that for some of the larger 
tables contained in the standard, 
‘modifications necessary to fit the tables 
on to a signal page, such as shrinking 
the text in the table, would make the 
tables more difficult to use. 


E. Preemptive Effect of FAVSS No. 108 


AAJ requested that the agency remove 
any reference to preemption of state tort 
law from the preamble of the final rule. 
AAJ argued that Geier v. American 
Honda Motor Co.?® is an unusual, fact- 
driven case and does not provide a basis 
for the agency to claim that all Federal 
motor vehicle safety standards preempt 
state tort law. AAJ maintained that . 
FMVSS No. 108 is a minimum safety 
standard and, thus, is not intended to 
preempt state tort law. AAJ claimed that 
it was premature for the agency to 
speculate about the preemptive effect of 
a rule before the existence of an actual 
legal conflict on the record. AAJ further 


28529 U.S. 861 (2000). 


argued that any claim of preemption by ~ 
the agency is subject to the notice and 
comment provisions of the 
Administrative Procedure Act.2° 


The agency does not consider AAJ’s 
submission to be a petition for 
reconsideration, as NHTSA’s 
preemption discussion contained in the 
preamble is not a rule. Accordingly, we 
are treating this petition as a simple 
request to disavow the preemption 
discussion in the final rule preamble. 


We provided the general discussion of 
implied preemption and Geier in 
accordance with the directive of ‘ 
Executive Order 13132, Federalism, for 
agencies to analyze the federalism 
implications of their rulemakings. In 
that discussion, the agency explained 
‘that NHTSA’s safety standards can 
preempt state laws in at least two ways: 
Either expressly, through the express _ 
preemption provision of the Vehicle 
Safety Act, or impliedly, if State 
requirements create a conflict and thus 
stand as an obstacle to the 
accomplishment and execution of a 
NHTSA safety standard. The agency 
would like to note that because most 
FMVSS are minimum standards, a State 
common law tort cause of action that 
seeks to impose a higher standard on 
motor vehicle manufacturers will 
generally not be preempted. However, if 
and when such a conflict does exist— 
for example, when the standard at issue 
is both a minimum and a maximum 
standard—the State common law tort 
cause of action is impliedly preempted. 
See Geier v. American Honda Motor Co., 
529 U.S. 861 (2000). 


To this end, the agency has examined 
the nature (e.g., the language and 
structure of the regulatory text) and 
objectives of the final rule, which like 
many NHTSA rules, prescribes only a 
minimum safety standard. As such, 
NHTSA does not intend that this rule 
preempt state tort law that would 
effectively impose a higher standard on 
motor vehicle manufacturers than 
FMVSS No. 108. Establishment of a 
higher standard by means of State tort 
law would not conflict with the 
minimum standard announced in 
FMVSS No. 108. Without any conflict, 
there could not be any implied. 
preemption of a State common law tort 
cause of action. For the aforementioned 
reasons, the agency declines to remove 


the Geier language from its discussion of 


preemption law. 


295 U.S.C. 553. 


V. Rulemaking Analyses and Notices 


A. Executive Order 12866, Executive 
Order 13563, and DOT Regulatory 
Policies and Procedures 


NHTSA has considered the impact of 
this rulemaking action under Executive 
Order 12866, Executive Order 13563, 
and the Department of Transportation’s 
regulatory policies and procedures. This 
rulemaking document was not reviewed 
by the Office of Management and 
Budget under E.O. 12866, “Regulatory 
Planning and Review.” It is not 
considered to be significant under E.O. 
12866 or the Department’s regulatory 
policies and procedures. This final rule 
merely corrects technical and 
typographical errors in FMVSS No. 108. 
Today’s rule will not have any 


measurable effect on costs or benefits 


since the rule merely reorganizes and 
clarifies existing requirements. 


B. Privacy Act 


Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on Apri! 11, 2000 (Volume 
65, Number 70; Pages 19477—78) or you 
may visit http://docketsinfo.dot.gov/. 


C. Other Rulemaking Analyses and 
Notices 


In the December 2007 final rule, the 
agency discussed relevant requirements 
related to the Regulatory Flexibility Act, 
the National Environmental Policy Act, 
Executive Order 13132 (Federalism), the 
Unfunded Mandates Reform Act, Civil 
Justice Reform, the National Technology 
Transfer and Advancement Act, the 
Paperwork Reduction Act, and 
Executive Order 13045 (Protection of 
Children from Environmental Health 
and Safety Risks). Since that final rule 
was an administrative rewrite of 
existing requirements and since today’s 
action simply makes technical 
corrections to that final rule, today’s 
rule does not affect the agency’s 
analyses in those areas. 


List of Subjects in 49 CFR Part 571 


Imports, Incorporation by reference, 
Motor vehicle safety, Motor vehicles, 
and Tires. 


In consideration of the foregoing, 
NHTSA is amending 49 CFR Part 571 as 
follows: 
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PART 571—FEDERAL MOTOR 
VEHICLE SAFETY STANDARDS 


@ 1. The authority citation for Part 571 
continues to read as follows: 


Authority: 49 U.S.C. 322, 30111, 30115. 
30117, 30166; delegation of authority at 49 
CFR 1.50. 


w 2. Section 571.108 is amended as 
follows: 
_ @ a. By revising entry 17 in S5.2; 
paragraphs S6.1.1.4; $6.1.3.2; S6.2.3.1; 
S6.4.4; $6.5.3; S6.5.3.3.1; S6.5.3.6; 
$7.1.1.9 ; S7.1.1.10.4(a); S7.1.1.11; 
S7.1.2:9; $7.29; 
$7.3.9; S7.4.9; $7.5.9; S7.6.9; S7.7.4; 
S7.7.9; S7.8.9; S7.9.9; S7.9.14; S7.11.9; 
$8.1.9; 8.2.1.5; S10.1.2; $10.13.4.1; 
$10.14.7.1; $10.15.7.1; $10.18; 
$14.2.1.5.2; $14.2.4.3; $14.3.1; 
$14.6.9.1.1; Table I—a; Table I-b; Table 
I-c; Table III; Table 1V—a; Table [V—b; 
Table IV-c; Table V—a; Table V—d; Table 
VIII; Table IX; Table XII; Table XIV; 
Table XV; Table XIX—a; Table XIX—-b; 
Table XIX-c; 
w b. By adding a definition of 
“Combination headlamp system” in S4; 
entry 18 in S5.2; paragraph S6.5.3.1; 
@ c. By removing paragraph S6.1.3.5.1.3, 
removing and reserving paragraph 
$10.2, and removing paragraph S13.3; 
and 
g d. By removing paragraphs S7.9.14.1.1 
and S7.9.14.1.2, and adding paragraphs 
$7.9.14.1 and S7.9.14.2 in their place. 
The revisions and additions to 
§ 571.108 read as follows: 


§571.108 Standard No. 108; Lamps, 
reflective devices, and associated 
equipment. 

S4_ Definitions. 

Combination Headlamp means a 
headlamp that is a combination of two 
different headlamp types chosen from a 
type F sealed beam headiamp, an 
integral beam headlamp, or a 
replaceable bulb headlamp. 

S5.2 x 

17. American Society for Testing and 
Materials (ASTM) C150-56,. published 
1956, “Standard Specifications for 
Portland Cement.” ASTM International, 
100 Barr Harbor Drive, PO Box C700, 
Conshohocken, PA 19428-2959. 

18. Illuminating Engineering Society 
of North America (IES) LM 45, approved 
April 1980, “IES Approved Method for 
Electrical and Photometric 
Measurements of General Service 
Incandescent Filament Lamps.” 
Illuminating Engineering Society of 
North America, 345 East 47th St., New 
York, NY 10017. 


* * * * * 


$6.1.1.4 Daytime running lamps. 
Any pair of lamps on the front of a 
passenger car, multipurpose passenger 
vehicle, truck, or bus, whether or not 
required by this standard, other than 
parking lamps or fog lamps, may be 
wired to be automatically activated, as 
determined by the manufacturer of the 
vehicle, in a steady burning state as 
daytime running lamps (DRLs) in 
accordance with S7.10.5. 

S6.1.3.2 When multiple lamp 
arrangements for rear turn signal lamps, 
stop lamps, or taillamps are used, with 
only a portion of the lamps installed on 
a fixed part of the vehicle, the lamp or 
lamps that are installed to the non-fixed 
part of the vehicle will be considered 
auxiliary lamps. 

S6.2.3.1 When activated in the 
steady burning state, headlamps 


. (excluding headlamps mounted on 


motorcycles) must not have any styling 
ornament or other feature, such as a 
translucent cover or grill, in front of the 
lens 


* * * * * 


S6.4.4 Legacy visibility alternative. 
As an alternative to S6.4.3, each 
passenger car and motorcycle, and each 
multipurpose passenger vehicle, truck, 
trailer, and bus that is of less than 2032 
mm overall width, that is manufactured 
on or before September 1, 2011, and 
each multipurpose passenger vehicle, 
truck, trailer, and bus that is of 2032 
mm or more overall width, that is 
manufactured on or before September 1, 
2014, must have each lamp located so 
that it meets the visibility requirements 
specified in Table V—d. 

* * * * * 

S6.5.3. Headlamp markings. 

$6.5.3.1 Trademark. The lens of 
each original and replacement 
equipment headlamp, and of each 
original and replacement equipment 
beam contributor must be marked with 
the name and/or trademark registered 
with the U.S. Patent and Trademark 
Office of the manufacturer of such 
headlamp or beam contributor, of its 
importer, or any manufacturer of a 
vehicle equipped with such headlamp 
or beam contributor. Nothing in this 
standard authorizes the marking of any 
such name and/or trademark by one 


who is not the owner, unless the owner . 


has consented to it. 

$6.5.3.3.1 Each sealed beam 
headlamp lens must be molded with 
“sealed beam” and the appropriate 
designation code as shown in Table II in 


characters no less than 6.35 mm in size. 
* * * * * 


S6.5.3.6 Each replacement headlamp 
lens must also be marked with the 
manufacturer and the part or trade 
number of the headlamp for which it is 
intended, and with the name and/or 
trademark of the lens manufacturer or 
importer that is registered with the U.S. 
Patent and Trademark Office. Nothing 
in this standard authorizes the marking 
of any such name and/or trademark by 
one who is not the owner, unless the 
owner has consented to it. 


* * * * * 


S7.1.1.9 Markings. See S6.5.1.2. 
* * * * * 

S7.1.1.10.4 Spacing based 
photometric multipliers. 

(a) where the spacing measurement as 
measured from the optical center of the 
turn signal lamp, to the lighted edge of 


* a lower beam headlamp is less than 100 


mm the photometric multiplier must be 
* * * * * 

S7.1.1.11 Multiple compartment 
lamps and multiple lamps. 

$7.1.1.11.1 A multiple compartment 
lamp or multiple lamps may be used to 
meet the photometric requirements of a 
front turn signal lamp provided the 
requirements of S6.1.3.2 are met. 

* * * * * 

S7.1.1.12.4 Where the clearance 
lamp is combined with the turn signal 
lamp, and the maximum luminous 
intensity of the.clearance lamp is 
located below horizontal and within an 
area generated by a 1.0 degree radius 
around a test point, the ratio for the test 
point may be computed using the lowest 
value of the clearance lamp luminous 
intensity within the generated area. 


* * * * * 


S7.1.2.9 Markings. See S6.5.1.2. 


* * * * 


S7.2.9 Markings. See S6.5.1.2. 


* * * * 


S7.3.9 Markings. See S6.5.1.2. 


* * * * 


S7.4.9 Markings. See S6.5.1.2. 


* * * * 


S7.5.9 Markings. See S6.5.1.2. 


* * * * 


87.6.9 Markings. See. S6.5.1.2. 
* * * * * 

S7.7.4 Mounting height. No 
requirement. 


* * * * * 


S7.7.9 Markings. See. S6.5.1.2. 


* * * * * 


S7.8.9 Markings. See. S6.5.1.2. 


* * * * * 


87.9.9 Markings. See. S6.5.1.2. 
* * * * * 

$7.9.14 Physical tests. 

$7.9.14.1 Each high-mounted stop 
lamp must be designed to conform to 


i 
i 
j 
— 
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the performance requirements of the 
vibration test of $14.5, and the color test 
and plastic optical material test of 
$14.4. 

$7.9.14.2 Each high-mounted stop 
lamp that is not mounted inside the 
vehicle must be designed to conform to 
the performance requirements of the 
moisture test, dust test, and corrosion 
test of S14.5. 


* * * * * 
$7.11.9 Markings. See. S6.5.1.2. 
* * * 
S8.1.9 Markings. See. S6.5.1.2. 
* * * * * 


$8.2.1.5 Application location. 
Conspicuity systems need not be 
installed, as illustrated in Figure 12-2, 
on discontinuous surfaces such as 
outside ribs, stake post pickets on 
platform trailers, and external 
protruding beams, or to items of 
equipment such as door hinges and 
lamp bodies on trailers and body joints, 
stiffening beads, drip rails, and rolled 
surfaces on truck tractors. 


* * * * * 


$10.1.2 Each motorcycle must be 
equipped with a headlighting system 
conforming to $10.17 of this standard. 

$10.2 [Reserved] 

$10.13.4.1 Each sealed beam 
headlamp must be designed to conform 
to the performance requirements of the 
corrosion test, vibration test, inward 
force test (for lamps which are 
externally aimed only), torque 
deflection test (for lamps which are 
externally aimed only), headlamp 


connector test, headlamp wattage test, 
and aiming adjustment tests of $14.6. 


* * * * * 


$10.14.7.1 Each integral beam 
headlamp must be designed to conform 
to the performance requirements of the 
corrosion test, temperature cycle test, 
vibration test, inward force test (for 


lamps which are externally aimed only), 


headlamp connector test, and aiming 
adjustment tests of $14.6. 


* * * * * 


$10.15.7.1 Each replaceable bulb 


. headlamp must be designed to conform 


to the performance requirements of the 
corrosion test, corrosion-connector test, 
dust test, temperature cycle test, 
humidity test, vibration test, inward 
force test (for lamps which are 
externally aimed only), headlamp 
connector test, and aiming adjustment 
tests of $14.6. 


* * * * * 


$10.18 Headlamp aimability 
performance requirements (except for 
motorcycles) 


* * * * * 


$14.2.1.5.2 Luminous intensity 
measurements of multiple compartment 
lamps or multiple lamp arrangement 
are made either by: 

(a) Measuring all compartments 
together, provided that a line from the 
optical axis of each compartment or 
lamp to the center of the photometer 
sensing device does not make an angle 
more than 0.6° with the H—V axis, or 

(b) Measuring each compartment or 
lamp separately by aligning its optical 


TABLE I-a—REQUIRED LAMPS AND REFLECTIVE DEVICES 


axis with the photometer and adding the 
value at each test point. 


* * * * * 


$14.2.4.3 Except for a lamp having a 
sealed-in bulb, a lamp must meet the 
applicable requirements of this standard 
when tested with a bulb whose filament 
is positioned within + .010 in. of the 
nominal design position specified in 
SAE J573d, Lamp bulbs and Sealed 
Units, December 1968, (incorporated by 
reference, paragraph S5.2 of this 
section) or specified by the bulb 
manufacturer. 


$14.3.1 Procedure. The sample 
device must be tested for photometry 
using bulbs having each of four out-of- 
focus filament positions. Where 
conventional bulbs with two pin 
bayonet bases are used, tests must be 
made with the light source 0.060 in. 
above, below, ahead, and behind the 
designated position. If prefocused bulbs 
are used, the limiting positions at which 
tests are made must be 0.020 in. above, 
below, ahead, and behind the 
designated position. The sample device 
may be reaimed for each of the out-of- 
focus positions of the light source. 


* * * * * 


$14.6.9.1.1 An unfixtured sample 
headlamp in its design mounting 
position is placed in water at a 
temperature of 176° + 5° F (80° + 3° C) 
for one hour. The headlamp is energized 
in its highest wattage mode, with the 
test voltage at 12.8 + 0.1 V during 
immersion. 
* * * * * 


Lighting 


device Number and color 


Mounting 


location Mounting height 


Device activation 


All Passenger Car 


Ss, Multipurpose Passen 


ger Vehicles (MPV), Trucks, and Buses 


Lower Beam White, of a 
Headlamps. headlighting system 
listed in Table I. 
Upper Beam White, of a 
headlighting system 


Headlamps. 


listed in Table II. 


On the front, at the 
same height, sym- 
metrically about the |. 
vertical centerline, 
as far apart as prac- 
ticable. 


Not less than 22 
inches (55.9 cm) 
nor more than 54 


On the front, at the 
same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. 


Not less than 22 
inches (55.9 cm) 
nor more than 54 


inches (137.2 cm). 


inches (137.2 cm). 


The wiring harness or connector assembly of 
each headlighting system must be de- 
signed so that only those light sources in- 
tended for meeting lower beam 
photometrics are energized when the 
beam selector switch is in the lower beam 
position, and that only those light sources 
intended for meeting upper beam 
photometrics are energized when the 
beam selector switch is in the upper beam 
position, except for certain systems listed 
in Table Il. 

Steady burning, except that may be flashed 
for signaling purposes. 
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TABLE I-a—REQUIRED LAMPS AND REFLECTIVE DEvicES—Continued 


Lighting 
device 


Number and color 


Mounting 
location 


Mounting height 


Device activation 


Turn Signal Lamps .... 


Taillamps 


Side Marker Lamps om 


License Plate Lamp ... 


2 Amber or red Truck 
tractor exception, 
see S6.1.1.3. 


2 Red (not required 
on truck tractor). 


2 Red (not required 


on truck tractor). 


1 White Additional 
lamps permitted to 
meet requirements. 


1 White Additional 
lamps permitted to 
meet requirements. 


At or near the front, at 
the same height, 
symmetrically about 
the vertical center- 
line, as far apart as 
practicable. 

On the rear, at the 
same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. 

On the rear, at the 
same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. 


On the rear, at the 
same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. 


On each side as far to 
the front as prac- 
ticable. 


On each side as far to 
the rear as prac- 
ticable. 

On each side as far to 
the front as prac- 
ticable. 

On each side as far to 
the rear as prac- 
ticable. 

On the rear, at the 
same height, sym- 

- metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. 

On a truck tractor may 
be mounted on the 
back of the cab not 
less than 4 inches 
above the height of 
the rear tires. 

On the rear 


On the rear to illu- 
minate license plate 
from top or sides. 


Not less than 15 
inches, nor more 
than 83 inches. 


Not less than 15 
inches, nor more 
than 72 inches. 


Not less than 15 
inches, nor more | 
than 72 inches. 


Not less than 15 
inches. 


Not less than 15 
inches, nor more 
than 60 inches. 


No requirement 


No requirement 


Flash when the turn signal flasher is actu- 
ated by the turn signal operating unit. 


Steady burning. Must be activated when the 
headlamps are activated in a steady burn- 
ing state or the parking lamps on pas- 
senger cars and MPVs, trucks, and buses 
less than 80 inches in overall width are ac- 
tivated. 

May be activated when the headlamps are 
activated at less than full intensity as Day- 
time Running Lamps (DRL). 

Steady burning. 

Must be activated upon application of the 
service brakes. When optically combined 
with a turn signal lamp, the circuit must be 
such that the stop signal cannot be acti- 
vated if the turn signal lamp is flashing. 
May also be activated by a device designed 
to retard the motion of the vehicle. 

Steady burning except may be flashed for 
signaling purposes. Must be activated 
when the headlamps are activated in a 
steady burning state or the parking lamps 
on passenger cars and MPVs, trucks, and 
buses less than 80 inches in overall width 
are activated. 


Not applicable. 


Steady burning. 
Must be activated when the ignition switch is 
energized and reverse gear is engaged. 
Must not be energized when the vehicle is in 

forward motion. 

Steady burning. 

Must be activated when the headlamps are 
activated in a steady burning state or 
when the parking lamps on passenger 
cars and MPVs, trucks, and buses less 
than 80 inches in overall width are acti- 


vated. 


| | 
| | 
| 
| 
| 
| | | | 
Stop LAMPS | 2 PROG 
| 
Reflex Reflectors ....... | 2 
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TABLE I—-a—REQUIRED LAMPS AND REFLECTIVE DEviCES—Continued 


Lighting 
device 


Number and color 


Mounting 
location 


Mounting height 


Device activation 


Additional Lamps Required on Ali Passenger Cars, and on Multipu 
2032 MM in Overall Width 


rpose Passenger Vehicles (MPV), Trucks, and Buses, Less Than 


Parking lamps 


2 Amber or white 


On the frais, at the 
same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. 


Not less than 15 
inches, nor more 
than 72 inches. 


Steady burning. 
Must be activated when the headlamps are 


activated in a steady burning state. 


- Additional Lamp(s) Required on All Passenger Cars, and on Multipurpose Passenger Vehicles (MPV), Trucks, and Buses, Less Than 
2032 MM in Overall Width and With a GVWR of 10,000 Lbs or Less 


High mounted stop 
lamp. 


1 Red, or 2 red where 
exceptions apply. 
See Section 6.1.1.2. 


On the rear including 
glazing, with the 
lamp center on the 
vertical centerline 
as viewed from the 

rear. 


Not less than 34 
inches except for 
passenger cars. 
See Section 6.1.4.1. 


Steady burning. 

Must only be activated upon application of 
the service brakes or may be activated by 
_a device designed to retard the motion of 
the vehicle. 


Additional Lamps and 


Reflective Devices Required on All Passenger Cars, Multipurpose Passenger Vehicles (MPV), Trucks, and Buses, 


30 Feet or Longer 


Intermediate side 
marker lamps. 


Intermediate side re- 
flex reflectors. 


2 Amber 


2 Amber 


| 


On each side located 
at or near the mid- 
point between the 
front and rear side 
marker lamps. 


On each side located 
at or near the mid- 
point between the 
front and rear side 
reflex reflectors. 


Not less than 15 | 
inches. 


Not less than 15 
inches, nor more 
‘than 60 inches. 


Steady burning except may be flashed for 
signaling purposes. 

Must be activated when the headlamps are 
activated in a steady burning state or 
when the parking lamps on passenger 
cars and MPVs, trucks, and buses less 
than 80 inches in overall width are acti- 
vated. 

Not applicable. 


Additional Lamps Required on All Multipur 


pose Passenger Vehicles (MPV), Trucks, and Buses, 2032 MM or More in Overall Width 


Clearance lamps 


2 Amber 


On the front to indi- 
cate the overall 
width of the vehicle, 
or width of cab on 
truck tractor, at the 
same height, sym- 
metrically about the 
vertical centerline. 


| May be located at a 


location other than 
the front if nec- 
essary to indicate 
the overall width of 
the vehicle, or for 
protection from 
damage during nor- 
mal operation of the 


vehicle. 


As near the top as 
practicable. 


Steady burning. 
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TABLE I-a—REQUIRED LAMPS AND REFLECTIVE DEviCES—Continued 


Lighting 
device 


Number and color 


Mounting 
location 


Mounting height 


Device activation 


(not required on truck 
tractor). 


3 Red (not required 
on truck tractor). 


On the rear to indicate 
the overall width of 
the vehicle, at the 
same height, sym- 
metrically about the 
vertical centerline. 

_May be located at a 
location other than 
the rear if nec- 
essary to indicate 
the overall width of 
the vehicle, or for 
protection from 
damage during nor- 
mal operation of the 
vehicle. 

On the front, at the 
same height, as 
close as practicable 
to the vertical cen- 
terline, with lamp 
centers spaced not 
less than 6 inches 
or more than 12 
inches apart. 

On the rear, at the 
same height, as 
close as practicable 
to the vertical cen- 
terline, with lamp 
centers spaced not 
less than 6 inches 
or more than 12 
inches apart. 


As near the top as 
practicable, except 
where the rear iden- 
tification lamps are 
mounted at the ex- 
treme height of the 
vehicle.. 

Practicability of locat- 
ing lamps on the 
vehicle header is 
presumed when the 
header extends at 
least 25 mm (1 
inch) above the rear 
doors. 


As near the top of the 
vehicle or top of the 
cab as practicable. 


As near the top as 
practicable. 

Practicability of locat- 
ing lamps on the 
vehicle header is 
presumed when the 
header extends at 
least 25 mm (1 
inch) above the rear 
doors. 


Steady burning. 


Steady burning. 


Steady burning. 


Additional Lamps Requi 


red on All School Buses Except Multifunction School Activity Buses 


Signal warning lamps 


2 Red plus 2 amber 
optional. 


2 Red plus 2 amber 
optional. 


On the front of the 
cab as far apart as 
practicable, but in 
no case shall the 
spacing between 
lamps be less than 
40 inches. 

Amber lamps, when 
installed, at the 
same height as and 
just inboard of the 
red lamp. 

On the rear cab as far 
apart as practicable, 
but in no case shall 
the spacing be- 
tween lamps be 
less than 40 inches. 

Amber lamps, when 
installed, at the 
same height as and 
just inboard of the 
red lamp. 


As high as practicable 
but at least above 
the windshield. 


As high as practicable 
but at least above 
the top of any side 
window opening. 


Flashing alternately between 60 to 120 cy- 
cles per minute, with an activation period 
sufficient to allow the lamp to reach full 
brightness, when actuated by a manual 
switch. 

Amber lamps, when installed, may only be 
activated by manual or foot operation, and 
must be automatically deactivated and the 
red lamps must be automatically activated 
when the bus entrance door is opened. 


Flashing alternately between 60 to 120 cy- 
cles per minute, with an activation period 
sufficient to allow the lamp to reach full 
brightness, when actuated by a manual 


switch. 
Amber lamps, when installed, may only be 
activated by manual or foot operation, and 
must be automatically deactivated and the 
red lamps must be automatically activated 
when the bus entrance door is opened. 


| 
Identification lamps .... | 3 Amber 
| 
| i 
| | 
| 
| | 
| | | 
| 
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TABLE I—-a—REQUIRED LAMPS AND REFLECTIVE 


Lighting 
device 


Number and color 


Mounting 


‘location Mounting height 


Device activation 


Daytime Running Lamps Permitted But Not Required on Passenger 


Cars, Multipurpose Passenger Vehicles (MPV), Trucks, and Buses 


Daytime running lamp 
(DRL). 


2 identically colored 
either white, white 
to yellow,ewhite to 
selective yellow, se- 
lective yellow, or 
yellow. 


On the front, symmet- 
rically disposed 
about the vertical 
centerline if not a 
pair of lamps re- 
quired by this stand- 
ard or if not optically 
combined with a 
pair of lamps re- 
quired by this stand- 
ard. 


meters above the 


pair of lamps re- 


combined with a 
pair of lamps re- 


ard. 

See S7.10.13(b) for 
additional height 
limitation. 


Not more than 1.067 
road surface if not a 
quired by this stand- 


ard or if not optically 


quired by this stand- 


Steady burning. 


Automatically activated as determined by the 
vehicle manufacturer and automatically de- 
activated when the headlamp control is in 
any “on” position. 

Each DRL optically combined with a turn sig- 
nal lamp must be automatically deacti- 
vated as a DRL when the turn signal lamp 
or hazard warning lamp is activated, and 
automatically reactivated as a DRL when 
the turn signal lamp or hazard warning 
lamp is deactivated. 

See S7.10.10.1(c) for additional activation 
requirements when mounted close to, or 
combined with, a turn signal lamp. 


TABLE I-b>—REQUIRED LAMPS AND REFLECTIVE DEVICES 


Lighting device 


Number and color 


Mounting location 


Mounting height 


| Device activation 


ALL TRAILERS 


Turn Signal Lamps .... 


Taillamps 


Stop Lamps 


Side Marker Lamps ... 


2 Red or amber 


2 Red or 1 red on 
trailers less than 30 
inches wide. 


2 Red, or 1 red on 
trailers less than 30 
inches wide. 


None required on trail- 
ers less than 1829 
mm [6 ft] in overall 
length including the 
trailer tongue. 


On the rear, at the same height, symmetri- 
cally about the vertical centerline, as far 
apart as practicable. 


On the rear, at the same height, symmetri- 
cally about the vertical centerline, as far 
apart as practicable. When a single lamp 
is installed it must be mounted at or near 
the vertical centerline. 

On the rear, at the same height, symmetri- 
cally about the vertical centerline, as far 
apart as practicable. When a single lamp 
is installed it must be mounted at or near 
the vertical centerline. 


On each side as far to the front as prac- 
ticable exclusive of the trailer tongue. 


Not less than 15 
inches, nor more 
than 83 inches. 


Not less than 15 
inches, nor more 
than 72 inches. 


Not less than 15 
inches, nor more 
than 72 inches. 


Not less than 15 
inches. 


On each side as far to the rear as prac- 
ticable. 


Not less than 15 
inches. Not more 
than 60 inches on 
trailers 2032 mm or 
more in overall 


width. 


Flash when the turn 
signal flasher is ac- 
tuated by the turn 
signal operating 
unit. 

Steady burning. 


Steady burning. 

Must be activated 
upon application of 
the service brakes. 

When optically com- 
bined with a turn 
signal lamp, the cir- 
cuit must be such 
that the stop signal 
cannot be activated 
if the turn signal 
lamp is flashing. 
May also be acti- 
vated by a device 
designed to retard 
the motion of the 
vehicle. 

Steady burning except 
may be flashed for 
signaling purposes. 


| | | 

| 

| | 
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TABLE I-b>—REQUIRED LAMPS AND REFLECTIVE DEviCcES—Continued 


Lighting device 


Number and color 


Mounting location 


Mounting height 


Device activation 


Reflex Reflectors. A 
trailer equipped with 
a conspicuity treat- 
ment in conform- 
ance with S8.2 of 
this standard need 
not be equipped 
with reflex reflectors 
if the conspicuity 
material is placed at 
the locations of the 
required reflex re- 
flectors. 


License Plate Lamp ... 


None required on trail- 
ers less than 1829 
mm [6 ft] in overall 
length including the 
trailer tongue. 


2 Red or 1 red on 
trailers less than 30 
inches wide. 


Additional lamps per- 
mitted to meet re- 
quirements. 


On each side as far to the front as prac- 
ticable exclusive of the trailer tongue. 


On each side as far to the rear as prac- 

ticable. 

On the rear, at the same height, symmetri- 
cally about the vertical centerline, as far 
apart as practicable. 

When a single reflector is installed it must be 
mounted at or near the vertical centerline.. 

On the rear to illuminate license plate from 
top or sides. 


Not less than 15 
inches, nor more 
than 60 inches. 


No requirement 


Not applicable. 


Steady burning. 


Additional Lamps and Reflective Devices Required on all Trailers 30 Feet or Longer 


Intermediate side 
marker lamps. 


intermediate side re- 
flex reflectors. 

A trailer equipped with 
a conspicuity treat- 
ment in conform- 
ance with S8.2 of 
this standard need 
not be equipped 
with reflex reflectors 
if the conspicuity 
material is placed at 
the locations of the 
required reflex re- 
flectors. 


On each side located at or near the midpoint 
between the front and rear side marker 
lamps. 

On each side located at or near the midpoint 
between the front and rear side reflex re- 
flectors. 


Not less than 15 
inches. : 


Not less than 15 
inches, nor more 
than 60 inches. 


Steady burning except 
may be flashed for 
signaling purposes. 

Not applicable. 


Additional Lamps Required on all Trailers 2032 MM or More 


in Overall Width 


On the front to indicate the overall width of 
the vehicle, at the same height, symmetri- 
cally about the vertical centerline. 

May be located at a location other than the 
front if necessary to indicate the overall 
width of the vehicle, or for protection from 
damage during normal operation of the ve- 
hicle. 

On the rear to indicate the overall width of 
the vehicle, at the same height, symmetri- 
cally about the vertical centerline. 

May be located at a location other than the 
rear if necessary to indicate the overall 
width of the vehicle, or for protection from 
damage during normal operation of the ve- 
hicle. 


As near the top as 
practicable. 


As near the top as 
practicable, except 
where the rear iden- 
tification lamps are 
mounted at the ex- 


treme height of the 


vehicle. Practica- 
bility of locating 
lamps on the vehi- 
cle header is pre- 
sumed when the 
header extends at 
least 25 mm (1 
inch) above the rear 
doors. 


Steady burning. 


Steady burning. 


| 
Clearance lamps ........ | 2 
| 
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TABLE I-b—REQUIRED LAMPS AND REFLECTIVE DEviCcES—Continued 


Lighting device 


Number and color 


Mounting location 


Mounting height Device activation 


Identification lamps .... 


2 Amber to front and 
red to rear. 


On a boat trailer the requirement.for front 


and rear clearance lamps may be met by 
installation at or near the midpoint on each 
side of a dual facing lamp so as to indi- 
cate the extreme width. May be located at 
a location other than the front and the rear 


if necessary to indicate the overall width of 


the vehicle, or for protection from damage 
during normal operation of the vehicle. 


On the rear, at the same height, as close as 


practicable to the vertical centerline, with 


lamp centers spaced not less than 6 


inches or more than 12 inches apart. ~ 


Practicability of locat- 


As near the top as Steady burning. 
practicable. 
As near the top as Steady burning. 


practicable. 


ing lamps on the 
vehicle header is 
presumed when the 
header extends at 
least 25 mm (1 
inch) above the rear 
doors. 


TABLE I-c—REQUIRED LAMPS AND REFLECTIVE 


DEVICES 


Lighting device 


Number and color 


Mounting location 


Mounting height 


| 


Device activation 


All Motorcycles 


Lower Beam 
Headlamps. 


Upper Beam 
Headlamps. 


Turn Signal Lamps .... 


White, of a 
headlighting system 
listed in $10.17. 


White, of a 
headlighting system 
listed in $10.17. 


2 Amber. None re- 
quired on a motor 
driven cycle whose 
speed attainable in 
1 mile is 30 mph or 
less. 


On the front, at the 

same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. See addi- 
tional requirements 
in $10.17.1.1, 
$10.17.1.2, and 
$10.17.1.3. 


On the front, at the 
"same height, sym- 
metrically about the 
vertical centerline, 
as far apart as prac- 
ticable. See addi- 
tional requirements 
in $10.17.1.1, 
$10.17.1.2, and 
$10.17.1.3. 


At or near the front, at 
the same height, 
symmetrically about 
the vertical center- 
line, and having a 
minimum horizontal 
separation distance 
(centerline of lamps) 
of 16 inches. Min- 
imum edge to edge 
separation distance 
between a turn sig- 
nal lamp and 
headlamp is 4 
inches. 


Not less than 22 
inches (55.9 cm) 
nor more than 54 


inches (137.2 cm). 


Not less than 22 
inches (55.9 cm) 
nor more than 54 


inches (137.2 cm). 


Not less than 15 
inches, nor more 
than 83 inches. 


The wiring harness or connector assembly of 
each headlighting system must be de- 
signed so that only those light sources in- 
tended for meeting lower beam 
photometrics are energized when the 
beam selector switch is in the lower beam 
position, and that only those light sources 
intended for meeting upper beam 
photometrics are energized when the 
beam selector switch is in the upper beam 
position, except for certain systems listed 
in Table Il. 

Steady burning, except that may be flashed 
for signaling purposes. 


The upper beam or the lower beam, but not 
both, may be wired to modulate from a 
higher intensity to a lower intensity in ac- 
cordance with S10.17.5 

Flash when the turn signal flasher is actu- 
ated by the turn signal operating unit. 
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TABLE I-c—REQUIRED LAMPS AND REFLECTIVE DEvICES—Continued 


Number and color 


Mounting location 


Mounting height 


Device activation 


Taillamps 


Reflex Reflectors 


License Plate Lamp ... 


2 Amber or red. None 
required on a motor 
driven cycle whose 
speed attainable in 
1 mile is 30 mph or 
less. 


Additional lamps per- 
mitted to meet re- 
quirements. 


At or near the rear, at 
the same height, 
symmetrically about 
the vertical center- 
line, and having a 
minimum horizontal 
separation distance 
(centerline to cen- 
terline of lamps) of 
9 inches. 

Minimum edge to 


edge separation dis- 


tance between the 


turn signal lamp and 


the taillamp or stop 
lamp is 4 inches, 

. when a single stop 
and taillamp is in- 
stalled on the 
vertical centerline 
and the turn signal 
lamps are red. 

On the rear, on the 
vertical centerline 
except that if two 
are used, they must 
be symmetrically 
disposed about the 
vertical centerline. 


On the rear, on the 
vertical centerline 
except that if two 
are used, they must 
be symmetrically 
disposed about the 
vertical centerline. 


On each side as far to 
the front as prac- 
ticable. 

On each side as far to 
the rear as prac- 
ticable. 

On the rear, on the 
vertical centerline 
except that, if two 
are used on the 
rear, they must be 
symmetrically dis- 
posed about the 
vertical centerline. 

On the rear to illu- ~ 
minate license plate. 


Not less than 15 
inches, nor more 
than 72 inches. 


Not less than 15 
inches, nor more 
than 72 inches. 


Not less than 15 
inches, nor more 
than 60 inches. 


No requirement 


Steady burning. 


Must be activated when the headlamps are 
activated in a steady burning state. 
Steady burning. 


Must be activated upon application of the 
service brakes. 

When optically combined with a turn signal 
lamp, the circuit must be such that the 
stop signal cannot be activated if the turn 
signal lamp is flashing. May also be acti- 
vated by a device designed to retard the 
motion of the vehicle. 

Not applicable. 


Steady burning. 


Must be activated when the headlamps are 
activated in a steady burning state. 


pe 
| 
- 
| 
| 
* * * 
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TABLE III—MARKING REQUIREMENTS LOCATION 


Lamp, reflective device, or other 
component 


Marking 


Marking location 


Requirement 


HEADLAMPS, BEAM CONTRIBUTORS, 


OR HEADLAMP REPLACEABLE LENS. 


HEADLAMP REPLACEABLE LENS 


REPLACEABLE BULB HEADLAMPS 


SEALED BEAM HEADLANPS ..............-. 
INTEGRAL BEAM HEADLANPS .............. 
MOTORCYCLE REPLACEABLE BULB 
HEADLAMPS. 
VISUALLY/OPTICALLY 
HEADLAMPS. 
EXTERNALLY AIMED HEADLANPS ....... 
VEHICLE HEADLAMP AIMING DEVICES 
(VHAD). 
(HEADLAMP) 
SOURCES. 


AIMED 


REPLACEABLE LIGHT 


REPLACEABLE LIGHT SOURCE BAL- 
LASTS. 


LAMPS (OTHER THAN HEADLAMPS), 
REFLECTIVE DEVICES, AND ASSO- 
CIATED EQUIPMENT. 

DAYTIME RUNNING LAMPS (DRL) 


CONSPICUITY REFLEX REFLECTORS 
RETROREFLECTIVE SHEETING 


Manufacturer name and/or trademark 
Part number or trade number 
Manufacturer identification 
Headlamp identification. 

“U” or “L” (4 lamp system) 
Replaceable bulb type 
“U” or “L” (4 lamp system) 
“motor¢ycle” 


“VOR” or “VOL” or “VO” 


Aim pad location & “H” or “V“ 
Aiming scale(s) 


Replaceable light source designation 


Manufacturer name and/or trademark 
Manufacturer name or logo 


Part number. 

Light source identification. 
Rated laboratory life. 
High voltage warning. 
Output in watts and volts. 
“DOF. 


“DOT-C2” or “DOT-C3” or “DOT-C4” .. 


| Lens 


See requirement 
See requirement 
Lens 


Lens 


See requirement. 
See requirement. 
See requirement 


Exposed surface 
Exposed surface 


$6.5.1 
$10.18.5 
$6.5.3 
$6.5.3 
$6.5.3 
$6.5.3 


$10.45.4 
$6.5.3.4 
$6.5.3.3 
$6.5.3.3 
| $10.14.4 


$10.17.2 


$10.18.9.6 


$10.18.7.1 
| $10.18.8 


$11.1 


$11.2 


TABLE IV—a— 


EFFECTIVE PROJECTED LUMINOUS LENS AREA REQUIREMENTS 


Lighting device 


mm in overall width 


minimum effective projected luminous lens area 


(sq mm) 


Passenger cars, multipurpose passenger vehi- 
cles, trucks, trailers, and buses of less than 2032 


Multipurpose 
passenger ve- 
hicles, trucks, 


Motorcycles 
minimum effective projected lu- 
minous lens area (sq mm) 


trailers, and 
buses 2032 


multiple lamps 


Multiple compartment lamp or 


mm or more in 
overall width 


Multiple compartment lamp or 
multiple lamps 


minimum ef- 


Single com- 


. jected lumi- Each compart- 
partment lamp Each compart- FB se nous lens area | ment or lamp 
ment or lamp or lamps gyi 


fective pro- 


Single or com- 
bined compart- 
ments or 
lamps 


Front turn signal lamp 
Rear turn signal lamp 
Stop lamp 


5000 2200 
5000 2200 


2200 7500 2200 
5000 7500 2200 
5000 7500 | 2200 


2258 
2258 
15000 


1A motor driven cycle whose speed attainable in 1 mile is 30 mph or less may be equipped with a stop lamp whose minimum effective pro- 
jected luminous lens area is not less than 2258 sq mm. 
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TABLE IV—b—EFFECTIVE PROJECTED LUMINOUS LENS AREA REQUIREMENTS 


: Multipurpose passenger vehi- 
‘cles, trucks, and buses of less 
than 2032 mm in overall width 
and buses of less than 2032 | and with a GVWR of 10,000 
Lighting device lbs or less using dual lamps of 
identical size and shape min- 
luminous. | imum effective projected lumi- 
lens area (sq mm) nous lens ~_ = lamp (sq 


High-mounted stop lamp - 2903 1452 


TABLE IV-c—EFFECTIVE PROJECTED LUMINOUS LENS AREA REQUIREMENTS 


bus 

minimum effective projecte 

Lighting device oar luminous lens area each lamp 
(sq mm) 


School bus signal lamp 


12,258 


TABLE V—a—VISIBILITY REQUIREMENTS OF INSTALLED LIGHTING DEVICES 


Lighting device Required visibility 


Lamps must be mounted so that the optical center of at least one lamp is visible from any eye 
point elevation from at least. 1828 mm (6 ft) to 610 mm (2 ft) above the horizontal plane on 
which the vehicle is standing; and from any position in the area, rearward of a vertical plane 
perpendicular to the longitudinal axis of the vehicle, 914 mm (3 ft), to the rear of the vehicle 
and extending 914 mm (3 ft) beyond each side of the vehicle. 

Signal must be visible to the rear through a horizontal angle from 45° to the left to 45° to the 
right of the longitudinal axis of the vehicle. (Single lamp or two lamps together where re- 
quired by S6.1.1.2 of this standard). 

Signal of front lamps to the front and rear lamps to the rear must be unobstructed within area 
bounded by 5° up to 10° down and 30° left to 30° right. 


TABLE V—d—VISIBILITY REQUIREMENTS OF INSTALLED LIGHTING DEVICES (LEGACY VISIBILITY ALTERNATIVE) 


Lighting device Required visibility * 


All passenger cars, multipurpose pas- | Unobstructed minimum effective projected luminous lens area of 1250 sq mm 
senger vehicles, trucks, buses, mo- through horizontal angle of H-V to H-45° OB. 
torcycles, and trailers of less than 3¥ 
2032 mm overall width. 
All multipurpose passenger vehicles, | Unobstructed minimum effective projected luminous lens area of 1300 sq mm 
trucks, buses, and trailers of 2032 through horizontal angle of H-V to H-45° OB. Where more than one lamp 
mm or more overall width. or optical area is lighted on each side of the vehicle, only one such area on 
each side need comply. 


Stop lamp Unobstructed minimum effective projected luminous lens area of 1250 sq mm 

: through horizontal angle of H-45° IB to H-45° OB. Where more than one 

lamp or optical area is lighted on each side of the vehicle, only one such 
area on each side need comply. 

Unobstructed minimum effective projected luminous lens area of 2 sq in 
through horizontal angle of H-45° IB to H—45° OB. Where more than one 
lamp or optical area is lighted on each side of the vehicle, only one such 
area on each side need comply. 


‘1B indicates an inboard direction (toward the vehicle’s longitudinal centerline) and OB indicates an outboard direction. 


Taillamp 


* * * * 
Turn signal lamp ........ | 
| 
* * * * 
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Headlamp Test Fixture 
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Dimensions are in mm 
Machine materials 
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- Coil Spring & Level Ctip 
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Final weight of Disc, Clamp and 
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Fina! weight of Eyebot and 
Weight assembly to be 1.814 Kg 


92 x 150 mm HEADLAMP AIM DEFLECTION TEST SETUP 


FIGURE 14 


Issued: July 27, 2011. 
David L. Strickland, 
Administrator. 
[FR Doc. 2011-19595 Filed 8-5-11; 8:45 am] 
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Proposed Rules 


Federal Register 
Vol. 76, No. 152 


Monday, August 8, 2011 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2011-0816; Directorate 
Identifier 2011—CE-022-AD] 


RIN 2120-AA64 


Airworthiness Directives; Costruzioni 
Aeronautiche Tecnam srl Model 
P2006T Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

_ ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to adopt a new. 
airworthiness directive (AD) for the 
products listed above. This proposed 
AD results from mandatory continuing 
airworthiness information (MCAI) 
originated by an aviation authority of 
another country to identify and correct 
an unsafe condition on an aviation | 
product. The MCAI describes the unsafe 
condition as: 


Damaged lower skin’of the fuselage aft tail 
cone was found during a preflight inspection 
of a P2006T aeroplane. This damage was 
caused by the lower lid of the emergency 
accumulator for the extension of the landing 
gear. The lid had detached from the 
emergency accumulator, violently hitting the 
lower skin of the fuselage aft tail cone and 
damaging the accumulator cylinder. 

This condition, if not detected and 
corrected, could impair the aeroplane 
structural integrity and jeopardize the 
landing gear emergency extension in case of 
system failure in normal mode. 


The proposed AD would require 
actions that are intended to address the 


unsafe condition described in the MCAI. 


DATES: We must receive comments on 
this proposed AD by September 22, 
2011. 


ADDRESSES: You may send comments by 
any of the following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 


e Fax: (202) 493-2251. 

e Mail: U.S. Department of 
Transportation, Docket Operations, 
M-30, West Building Ground Floor, 
Room W12-140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 

e Hand Delivery: U.S. Department of 
Transportation, Docket Operations, 
M-30, West Building Ground Floor, 
Room W12-140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

For service information identified in 
this AD, contact Costruzioni 
Aeronautiche TECNAM Airworthiness 
Office, Via Maiorise—81043 Capua (CE) 
Italy; telephone: +39 0823 620134; fax: 
+39 0823 622899; e-mail: 
m.oliva@tecnam.com, 
p.violetti@tecnam.com; Internet: http:// 
www.tecnam.com. You may review 
copies of the referenced service 
information at the FAA, Small Airplane 
Directorate, 901 Locust; Kansas City, 
Missouri 64106. For information on the 
availability of this material at the FAA, 
call (816) 329-4148; e-mail: 
albert.mercado@faa.gov. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Management Facility between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The AD 
docket contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 
street address for the Docket Office 
(telephone (800) 647-5527) is in the 
ADDRESSES section. Comments will be 
available in the AD docket shortly after 
receipt. 

FOR FURTHER INFORMATION CONTACT: 
Albert Mercado, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri 64106; telephone: (816) 329- 
4119; fax: (816) 329-4090. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to send any written 
relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include “Docket No. 
FAA-2011-—0816; Directorate Identifier 
2011—CE-022-AD” at the beginning of 
your comments. We specifically invite 


_Tequirements, reduces the compliance time 


comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 
proposed AD because of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
regulations.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 


Discussion 


The European Aviation Safety Agency 
(EASA), which is the Technical Agent 
for the Member States of the European 
Community, has issued EASA AD No.: 
2011—0063-E, dated April 6, 2011 
(referred to after this as ‘the MCAT’), to 
correct an unsafe condition for the 
specified products. The MCAI states: 


Damaged lower skin of the fuselage aft tail 
cone was found during a preflight inspection 
of a P2006T aeroplane. This damage was 
caused by the lower lid of the emergency 
accumulator for the extension of the landing 
gear. The lid had detached from the 
emergency accumulator, violently hitting the 
lower skin of the fuselage aft tail cone and 
damaging the accumulator cylinder. 

This condition, if not detected and 
corrected, could impair the aeroplane 
structural integrity and jeopardize the 
landing gear emergency extension in case of 
system failure in normal mode. 

For the above described reasons, EASA AD 
2011—0059-E required an inspection of the 
emergency accumulator cylinder for absence 
of crack, deformation or oil leakage, and the 
accomplishment of the applicable corrective 
actions. 

This AD, which supersedes EASA AD 
2011-0059-E partially retaining its 


for the required inspection, as other failures 
of the emergency accumulator have occurred 
since AD 2011—0059-E was issued. 

This AD is considered to be an interim 
measure and, after approval of a modification 
already designed by the Type Certificate 
holder, further AD actions may follow. 


You may obtain further information by: 
examining the MCAI in the AD docket. 


Relevant Service Information 


Costruzioni Aeronautiche Tecnam has 
issued Service Bulletin No. SB 047-CS, 
Revision 1, dated April 4, 2011. The 
actions described in this service 
information are intended to correct the 
unsafe condition identified in the 
MCAI. 
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FAA’s Determination and Requirements 
of the Proposed AD 


This product has been approved by 
the aviation authority of another 
country, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with this State of 
Design Authority, they have notified us 
of the unsafe condition described in the 
MCAI and service information 
referenced above. We are proposing this 
AD because we evaluated all 
information and determined the unsafe 
condition exists and is likely to exist or 
develop on other products of the same 
type design. 


Differences Between This Proposed AD 
and the MCAI or Service Information 


We have reviewed the MCAI and 
related service information and, in 
general, agree with their substance. But 
we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 
operators and is enforceable. In making 
these changes, we do not intend to differ 
substantively from the information 
provided in the MCAI and related 
service information. 

We might also have proposed 
different actions in this AD from those 
in the MCAI in order to follow FAA 
policies. Any such differences are 
highlighted in a NOTE within the 
proposed AD. 


Costs of Compliance 


We estimate that this proposed AD 
will affect 3 products of U.S. registry. 
We also estimate that it would take 
about 1 work-hour per product to 
comply with the basic requirements of 
this proposed AD. The average labor 
rate is $85 per work-hour. 

Based on these figures, we estimate 
the cost of the proposed AD on U.S. 
operators to be $255, or $85 per product. 

In addition, we estimate that any 
necessary follow-on-actions would take 
about 1 work-hour and require parts 
costing $800, for a cost of $885 per 
product. We have no way of 
determining the number of products 
that may need these actions. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. “Subtitle VIL: 
Aviation Programs,” describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.”’ Under that 


section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking | 
action. 

Regulatory Findings 

We determined that this proposed AD 
would not have federalism implications 
under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

1. Is not a ‘‘significant regulatory 
action” under Executive Order 12866; 

2. Is not a ‘significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with . 
this proposed AD and placed it in the 
AD docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. The FAA amends § 39.13 by _— 
the following new AD: 


Costruzioni Aeronautiche Tecnam srl: 
Docket No. FAA—2011—0816; Directorate 
Identifier 2011—CE—022—AD. 


Comments Due Date 


(a) We must receive comments by 
September 22, 2011. 


Affected ADs 
(b) None. 


Applicability 

(c) This AD applies to Costruzioni 
Aeronautiche Tecnam srl P2006T airplanes, 
serial number (S/N) 001/US through S/N 
065/US, certificated in any category. 


Subject 


(d) Air Transport Association of America 
(ATA) Code 32: Landing Gear. 


Reason 


(e) The mandatory continuing 
airworthiness information (MCAI) states: 

Damaged lower skin of the fuselage aft tail 
cone was found during a preflight inspection 
of a P2006T aeroplane. This damage was 
caused by the lower lid of the emergency 
accumulator for the extension of the landing 
gear. The lid had detached from the 
emergency accumulator, violently hitting the 
lower skin of the fuselage aft tail cone and 
damaging the accumulator cylinder. 

This condition, if not detected and 
corrected, could impair the aeroplane 
structural integrity and jeopardize the 
landing gear emergency extension in case of 
system failure in normal mode. 

For the above described reasons, EASA AD 
2011—0059-E required an inspection of the 
emergency accumulator cylinder for absence 
of crack, deformation or oil leakage, and the 
accomplishment of the applicable corrective 
actions. 

This AD, which supersedes EASA AD 
2011-0059-E partially retaining its 
requirements, reduces the compliance time 
for the required inspection, as other failures 
of the emergency accumulator have occurred 
since AD 2011—0059—E was issued. 

This AD is considered to be an interim 
measure and, after approval of a modification 
already designed by the Type Certificate 
holder, further AD actions may follow. 


Actions and Compliance 


(f) Unless already done, before further 
flight after the effective date of this AD, do 
the following actions following Costruzioni 
Aeronautiche Tecnam Service Bulletin No. 
SB 047-CS, Edition 1, Revision 1, dated 
April 4, 2011: 

(1) Inspect the emergency accumulator part 
number (P/N) 22—9-610-—000 for cracks, 
deformities, or oil leaks. 

(2) If during the inspection required by 
paragraph (f}(1) of this AD any cracks, 
deformities, or oil leaks are found, before 
further flight, replace the emergency 
accumulator P/N 22—9-610-—000 with a 
serviceable part, following the instructions in 
Costruzioni Aeronautiche Tecnam P2006T 
Maintenance Manual, 2nd Edition, Revision 
1, dated April 27, 2011, Chapter 29-10, 
paragraph 5. 


_ FAA AD Differences 


Note: This AD differs from the MCAI and/ 
or service information as follows: No 
differences. 


Other FAA AD Provisions 

(g) The following provisions also apply to 
this AD: 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, Standards Office, 
FAA, has the authority to approve AMOCs 
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for this AD, if requested using the procedures 
found in 14 CFR 39.19. Send information to 
ATTN: Albert Mercado, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 Locust, 
Room 301, Kansas City, Missouri 64106; 
telephone: (816) 329-4119; fax: (816) 329- 
4090; e-mail: albert.mercado@faa.gov. Before 
using any approved AMOC on any airplane 
to which the AMOC applies, notify your 
appropriate principal inspector (PI) in the 
FAA Flight Standards District Office (FSDO), 
or lacking a PI, your local FSDO. 

(2) Airworthy Product: For any requirement 
in this AD to obtain corrective actions from 
a manufacturer or other source, use these 
actions if they are FAA-approved. Corrective 
actions are considered FAA-approved if they 
are approved by the State of Design Authority 
(or their delegated agent). You are required 
to assure the product is airworthy before it 
is returned to service. 

(3) Reporting Requirements: For any 
reporting requirement in this AD, a federal 
agency may not conduct or sponsor, and a 
person is not required to respond to, nor 
shall a person be subject to a penalty for 
failure to comply with a collection of 
information subject to the requirements of 
the Paperwork Reduction Act unless that 
collection of information displays a current 
valid OMB Control Number. The OMB 
Control Number for this information 
collection is 2120-0056. Public reporting for 
this collection of information is estimated to 
be approximately 5 minutes per response, 
including the time for reviewing instructions, 
completing and reviewing the collection of 
information. All responses to this collection 
of information are mandatory. Comments 
concerning the accuracy of this burden and 
suggestions for reducing the burden should 
be directed to the FAA at: 800 Independence 
Ave., SW., Washington, DC 20591, Attn: 
Information Collection Clearance Officer, 
AES-200. 


Related Information 


(h) Refer to MCAI European Aviation 
Safety Agency (EASA) AD No.: 2011—0063- 
E, dated April 6, 2011; Costruzioni 
Aeronautiche Tecnam Service Bulletin No. 
SB 047-CS, Revision 1, dated April 4, 2011; 
and Costruzioni Aeronautiche Tecnam 
P2006T Maintenance Manual, 2nd Edition, 
Revision 1, dated April 7, 2011, Chapter 29- 
10, paragraph 5 for related information. For 
service information related to this AD, 
contact Costruzioni Aeronautiche TECNAM 
Airworthiness Office, Via Maiorise—81043 
Capua (CE) Italy; telephone: +39 0823 
620134; fax: +39 0823 622899; e-mail: 
m.oliva@tecnam.com, 
p.violetti@tecnam.com; Internet: http:// 
www.tecnam.com. You may review topies of 
the referenced service information at the 
FAA, Small Airplane Directorate, 901 Locust, 
Kansas City, Missouri 64106. For information 
on the availability of this material at the 
FAA, call (816) 329-4148. 


Issued in Kansas City, Missouri, on July 27, 
2011. 


Steven W. Thompson, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


{FR Doc. 2011-20037 Filéd 8—5—11; 8:45 am] 


BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2011-0811; Directorate 
Identifier 2011-CE-026-AD] 


RIN 2120-AA64 


Airworthiness Directives; Diamond 
Aircraft Industries Powered Sailplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT): 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to adopt a new 
airworthiness directive (AD) for 
Diamond Aircraft Industries Model H— 
36 “DIMONA” powered sailplanes. This 
proposed AD results from mandatory 
continuing airworthiness information 
(MCAJ) originated by an aviation 
authority of another country to identify 
and correct an unsafe condition on an 
aviation product. The MCAI describes 
the unsafe condition as: 


A report has been received of a failed air 
brake control system torsion tube 
Diamond (formerly Hoffman) H 36 powered 
sailplane. The results of the subsequent 
investigation show that the failure was due 
to corrosion damage. 

This condition, if not detected and 
corrected, may lead to failure of the air brake 
control system in flight, resulting in reduced 
control of the aeroplane. 


The proposed AD would require actions 
that are intended to address the unsafe 
condition described in the MCAI. | 
DATES: We must receive comments on 
this proposed AD by September 22, 
2011. 


ADDRESSES: You may send comments by 
any of the following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

e Fax: (202) 493-2251. 

e Mail: U.S. Department of 
Transportation, Docket Operations, 
M-30, West Building Ground Floor, 
Room W12-140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 

e Hand Delivery: U.S. Department of 
Transportation, Docket Operations, 


_M-30, West Building Ground Floor, 


Room W12-140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
For service information identified in 
this proposed AD, contact Diamond 
Aircraft Industries GmbH, N.A. Otto- 
StraBe 5, A-2700 Wiener Neustadt, 
Austria, telephone: +43 2622 26700; fax: 


+43 2622 26780; e-mail: 
office@diamond-air.at; Internet: http:// 
www.diamond-air.at. You may review 
copies of the referenced service 
information at the FAA, Small Airplane 
Directorate, 901 Locust, Kansas City, 
Missouri 64106. For information on the 
availability of this material at the FAA, 
call (816) 329-4148. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Management Facility between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The AD 
docket contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 
street address for the Docket Office 
(telephone (800) 647-5527) is in the 
ADDRESSES section. Comments will be 
available in the AD docket shortly after 
receipt. 


FOR FURTHER INFORMATION CONTACT: Jim 
Rutherford, Aerospace Engineer, FAA, 
Small Airplane Directorate, 901 Locust, 
Room 301, Kansas City, Missouri 64106; 
telephone: (816) 329-4165; fax: (816) 
329-4090; e-mail: 
jim.rutherford@faa.gov. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


We invite you to send any written 
relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include “Docket No. 
FAA-2011-—0811; Directorate Identifier 
2011—CE-026—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 
proposed AD because of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
regulations.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 


Discussion 


The European Aviation Safety Agency 


- (EASA), which is the Technical Agent 


for the Member States of the European 
Community, has issued AD No. 2011- 
0110, dated June 16, 2011 (referred to 
after this as “the MCAI’’), to correct an 
unsafe condition for the specified 
products. The MCAI states: 
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A report has been received of a failed air 
brake control system torsion tube on a 
Diamond (formerly Hoffman) H 36 powered 
sailplane. The results of the subsequent 
investigation show that the failure was due 
to corrosion damage. 

This condition, if not detected and 
corrected, may lead to failure of the air brake 
control system in flight, resulting in reduced 
control of the aeroplane. 

To address this unsafe condition, Diamond 
published Mandatory Service Bulletin (MSB) 
36-105, containing instructions to test and 
inspect the air brake control system torsion 
tube for corrosion damage and, depending on 
findings, the application of anticorrosive 
agent to the inside of the torsion tube, or 
replacement of the torsion tube with a 
serviceable part. 

For the reasons described above, this new 
AD requires repetitive tests and inspections 
of the air brake control system torsion tube 
and applicable corrective actions, depending 
on findings. 


You may obtain further information by 
examining the MCAI in the AD docket. 


Relevant Service Information 


Diamond Aircraft Industries GmbH 
has issued Service Bulletin No. MSB 
36-105/1, dated May 2, 2011, and Work 

‘Instruction WI-MSB 36-105, dated 
April 21, 2011. The actions described in 
this service information are intended to 
correct the unsafe condition identified 
in the MCAI. 


FAA’s Determination and Requirements 
of the Proposed AD 


This product has been approved by 
the aviation authority of another 
country, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with this State of 
Design Authority, they have notified us 
of the unsafe condition described in the 
MCAI and service information 
referenced above. We are proposing this 
AD because we evaluated all 
information and determined the unsafe 
condition exists and is likely to exist or 
develop on other products of the same 
type design. 

Differences Between This Proposed AD 
and the MCAI or Service Information 


We have reviewed the MCAI and 
related service information and, in 
general, agree with their substance. But 
we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 
operators and is enforceable. In making 
these changes, we do not intend to differ 
substantively from the information 
provided in the MCAI and related 
service information. 

We might also have proposed 
different actions in this AD from those 
in the MCAI in order to follow FAA 
policies. Any such differences are 


highlighted in a NOTE within the 
proposed AD. 


Costs of Compliance 


We estimate that this proposed AD 
will affect 9 products of U.S. registry. 
We also estimate that it would take 
about 4.5 work-hours per product to 
comply with the basic requirements of 
this proposed AD. The average labor 
rate is $85 per work-hour. Required 
parts would cost about $172 per 
product. 

Based on these figures, we estimate 
the cost of the proposed AD on U.S. 
operators to be $4,990.50, or $554.50 per 
product. 

In addition, we estimate that any 
necessary follow-on actions would take 
about 5 work-hours and require parts 
costing $275, for a cost of $700 per 
product. We have no way of 
determining the number of products 
that may need these actions. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. “Subtitle VII: 
Aviation Programs,” describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in “Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 


We determined that this proposed AD 
would not have federalism implications 
under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

1. Is not a ‘“‘significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 


DOT Regulatory Policies and Procedures 


(44 FR 11034, February 26, 1979); and 


3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the*criteria of the Regulatory 


. Flexibility Act. 


We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 
2. The FAA amends § 39.13 by adding 
the following new AD: 


Diamond Aircraft Industries: Docket No. 
FAA-—2011-0811; Directorate Identifier 
2011—CE-—026—AD. 


Comments Due Date 


(a) We must receive comments by 
September 22, 2011. 


Affected ADs 

(b) None: 
Applicability 

(c) This AD applies to Diamond Aircraft 
Industries Model H-36 ‘“‘DIMONA”’ powered 


sailplanes, all serial numbers, certificated in 
any category. 


Subject 


(d) Air Transport Association of America 
(ATA) Code 27: Flight Controls. 


Reason 


(e) The mandatory continuing 
airworthiness information (MCAJ) states: 


A report has been received of a failed air 
brake control system torsion tube on a 
Diamond (formerly Hoffman) H 36 powered 
sailplane. The results of the subsequent 
investigation show that the failure was due 
to corrosion damage. 

This condition, if not detected and 
corrected, may lead to failure of the air brake 
control system in flight, resulting in reduced 
control of the aeroplane. 

To address this unsafe condition, Diamond 
published Mandatory Service Bulletin (MSB) 
36-105, containing instructions to test and 
inspect the air brake control system torsion 
tube for corrosion damage and, depending on 
findings, the application of anticorrosive 
agent to the inside of the torsion tube, or 
replacement of the torsion tube with a 
serviceable part. 
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For the reasons described above, this new 
AD requires repetitive tests and inspections 
of the air brake control system torsion tube 
and applicable corrective actions, depending 
on findings. 


Actions and Compliance 


(f) Unless already done, do the following 
actions: 

(1) Within the next 6 months after the 
effective date of this AD, remove, test, and 
inspect the air brake control system torsion 
tube for corrosion damage following 
Diamond Aircraft Industries GmbH Work 
Instruction WI-MSB 36-105, dated April 21, 
2011, as specified in Diamond Aircraft 
Industries GmbH Service Bulletin No. MSB 
36—105/1, dated May 2, 2011. 

(2) If corrosion damage is found during the 
inspection required in paragraph (f)(1) of this 
AD or during any repetitive inspection 
required in paragraphs (f)(2) and (f)(3) of this 
AD, before further flight after the inspection 
in which corrosion damage is found, replace 
the affected torsion tube with a serviceable 
part. Before installation, apply an 
anticorrosive agent to the inside of the 
torsion tube. Do these required actions 
following Diamond Aircraft Industries GmbH 
Work Instruction WI-MSB 36-105, dated 
April 21, 2011. After replacement, 
repetitively thereafter at intervals not to 
exceed 60 months, remove, test, and inspect 
the newly installed air brake control system 
torsion tube for corrosion damage following 
the procedures specified in paragraph (f)(1) 
of this AD. 

(3) If no corrosion damage is found during 
the inspection required in paragraph (f)(1) of 
this AD or during any repetitive inspection 
required in paragraphs (f)(2) and (f)(3) of this 
AD, before reinstalling the torsion tube, 
apply an anticorrosive agent to the inside of 
the torsion tube. Do these required actions 
following Diamond Aircraft Industries GmbH 
Work Instruction WI-MSB 36-105, dated 
April 21, 2011. Repetitively thereafter at 
intervals not to exceed 60 months, remove, 
test, and inspect the air brake control system 
torsion tube for corrosion damage following 
the procedures specified in paragraph (f)(1) 
of this AD. 

(4) As of the effective date of this AD, do 
not install an air brake contro] system torsion 
tube on an affected airplane unless it has 
been inspected following the procedures 
specified in paragraph (f)(1) of this AD, is 
found to be corrosion free, and an 
anticorrosive agent has been applied to the 
inside of the tube as specified in Diamond 
Aircraft Industries GmbH Work Instruction 

.WI-MSB 36-105, dated April 21, 2011. 

Note 1: Credit will be given for the initial 
test and inspection required in paragraph 
(f)(1) of this AD and the corrective actions 
required in paragraphs (f)(2) and (f)(3) of this 
AD if already done before the effective date 
of this AD following Diamond Aircraft 
Industries GmbH Service Bulletin No. MSB 
36-105, original issue. 


FAA AD Differences 


Note 2: This AD differs from the MCAI 
and/or service information as follows: No 
differences. 


Other FAA“AD Provisions 


(g) The following provisions also apply to 
this AD: 

(1) Alternative Methods of Compliafice 
(AMOCs): The Manager, Standards Office, 
FAA, has the authority to approve AMOCs 
for this AD, if requested using the procedures 
found in 14 CFR 39.19. Send information to 
ATTN: Jim Rutherford, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 Locust, 
Room 301, Kansas City, Missouri 64106; 
telephone: (816) 329-4165; fax: (816) 329- 
4090; e-mail: jim.rutherford@faa.gov. Before 
using any approved AMOC on any airplane 
to which the AMOC applies, notify your 
appropriate principal inspector (PI) in the 
FAA Flight Standards District Office (FSDO), 
or lacking a PI, your local FSDO. 

(2) Airworthy Product: For any requirement 
in this AD to obtain corrective actions from 
a manufacturer or other source, use these 
actions if they are FAA-approved. Corrective 
actions are considered FAA-approved if they 
are approved by the State of Design Authority 
(or their delegated agent). You are required 
to assure the product is airworthy before it 
is returned to service. 

(3) Reporting Requirements: For any 
reporting requirement in this AD, a Federal 
agency may not conduct or sponsor, and a 
person is not required to respond to, nor 
shall a person be subject to a penalty for 
failure to comply with a collection of 
information subject to the requirements of 
the Paperwork Reduction Act unless that 
collection of information displays a current 


‘valid OMB Control Number. The OMB 


Control Number for this information 
collection is 2120-0056. Public reporting for 
this collection of information is estimated to 
be approximately 5 minutes per response, 
including the time for reviewing instructions, 
completing and reviewing the collection of 
information. All responses to this collection 
of information are mandatory. Comments 
concerning the accuracy of this burden and 
suggestions for reducing the burden should 
be directed to the FAA at: 800 Independence 
Ave. SW., Washington, DC 20591, Attn: 
Information Collection Clearance Officer, 


Related Information 


(h) Refer to MCAI European Aviation 
Safety Agency (EASA) AD No. 2011-0110, 
dated June 16, 2011; Diamond Aircraft 
Industries GmbH Service Bulletin No. MSB 
36-105/1, dated May 2, 2011; and Diamond 


Aircraft Industries GmbH Work Instruction 
WI-MSB 36-105, dated April 21, 2011, for 


related information. For service information 


related to this AD, contact Diamond Aircraft 
Industries GmbH, N.A. Otto-StraBe 5, A-2700 
Wiener Neustadt, Austria, telephone: +43 
2622 26700; fax: +43 2622 26780; e-mail: 
office@diamond-air.at; Internet: http:// 


www.diamond-air.at. You may review copies 


of the referenced service information at the 
FAA, Small Airplane Directorate, 901 Locust, 
Kansas City, Missouri 64106. For information 
on the availability of this material at the 
FAA, call (816) 329-4148. 


Issued in Kansas City, Missouri, on July 26, 
2011. 


Steven W. Thompson, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

(FR Doc. 2011-20038 Filed 8-5—11; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2011-0723; Directorate 
Identifier 


RIN 2120-AA64 


Airworthiness Directives; Lockheed 
Martin Corporation/Lockheed Martin 
Aeronautics Company Model L-1011 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to supersede an 
existing airworthiness directive (AD) 
that applies to Model L—-1011—385-1, L— 
and L-1011—385-1-15 
airplanes. The existing AD currently 
requires implementation of a 
Supplemental Inspection Document 
(SID) program of structural inspections 
to detect fatigue cracking, and repair, if 
necessary, to ensure continued 
airworthiness of these airplanes as they 
approach the manufacturer’s original 
fatigue design life goal. Since we issued 
that AD, an evaluation by the 
manufacturer of usage and flight data 
provided additional information about 
certain Structurally Significant Details 
(SSDs) where fatigue damage is likely to 
occur. This proposed AD would add 
airplanes to the applicability, change 
certain inspection thresholds, add three 
new SSDs, and remove an SSD that has 
been addressed by a different AD. We 
are proposing this AD to prevent fatigue 
cracking that could compromise the 
structural integrity of these airplanes. 
DATES: We must receive comments on 
this proposed AD by September 22, 
2011. 


ADDRESSES: You may send comments by 
any of the following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

e Fax: 202-493-2251. 

e Mail: U.S. Department of 
Transportation, Docket Operations, 
M-30, West Building Ground Floor, 
Room W12-140, 1200 New Jersey 
Avenue SE., Washington, DC 20590. 
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e Hand Delivery: Deliver to Mail 
address above between 9 a.m. and 
5 p.m., Monday through Friday, except 
Federal holidays. 

For service information identified in 
this AD, contact Lockheed Martin 
Corporation/Lockheed Martin . 
Aeronautics Company, Airworthiness 
Office, Dept. 6AOM, Zone 0252, Column 
P-58, 86 S. Cobb Drive, Marietta, 
Georgia 30063; phone: 770-494-5444; 
fax 770-494-5445; e-mail 
ams.portal@]mco.com; Internet http:// 
www.lockheedmartin.com/ams/tools/ 
TechPubs.html. You may review copies 
of the referenced service information at 
the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., 
Renton, Washington. For information on 
the availability of this material at the 
FAA, cal] 425-227-1221. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Management Facility between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The AD 
docket contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 
street address for the Docket Office 
(phone: 800-647-5527) is in the 
ADDRESSES section. Comments will be 
available in the AD docket shortly after 
receipt. . 

FOR FURTHER INFORMATION CONTACT: Carl 
Gray, Aerospace Engineer, Airframe 
Branch, ACE-117A, FAA, Atlanta 
Aircraft Certification Office (ACO), 1701 
Columbia Avenue, College Park, Georgia 
30337; phone: 404-474-5554; fax 404— 
474-5606; e-mail: Carl.W.Gray@faa.gov. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to send any written 
relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include ‘Docket No. 
FAA-—2011-0723; Directorate Identifier 
2010—NM-—080-AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will © 
consider all comments received by the 
closing date and may amend this 
proposed AD because of those 

~comments. 

We will post all comments we 
receive, without change, to Attp:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 


Discussion 

On December 5, 1995, we issued AD 
95-20-04 R1, Amendment 39-9454 (60 
FR 63414, December 11, 1995), for all 
Lockheed Model L—1011—385-1 series 
airplanes. That AD requires 
implementation of a Supplemental 
Inspection Document (SID) program of 
structural inspections to detect fatigue 
cracking, and repair, if necessary, to 
ensure continued airworthiness of these 
airplanes as they approach the 
manufacturer’s original fatigue design 
life goal. That AD resulted from a 
structural re-evaluation by the 
manufacturer that identified certain 
structural details where fatigue damage 
is likely to occur. We issued that AD to 
prevent fatigue cracking that could 
compromise the structural integrity of 
these airplanes. 


Actions Since Existing AD Was Issued 


Since we issued AD 95-20-04 R1, an 
evaluation by the manufacturer of usage 
and flight data provided additional 
information about certain SSDs where 
fatigue damage is likely to occur. 
Therefore, this proposed AD changes 
certain inspection thresholds and 
intervals for Model L-1011-385-1, L— 
and L-1011-385-1-15 
airplanes, adds three new SSDs, and 
removes an SSD that has been addressed 
by AD 99-08-20, amendment 39-11128 
(64 FR 18324, April 14, 1999). AD 99— 
08-20 requires repetitive inspections to 
detect cracking of the bulkhead web and 
cap at fuselage station 1363, and repair 
if necessary. i 

When we issued AD 95-20-04 R1, 
Model L—1011-—385-3 airplanes were 
not included in the applicability. These 
long-range airplanes flew less frequently 
and were neither imminently 
approaching nor had exceeded the 
manufacturer’s original fatigue design 
life goal. In the NPRM for AD 95-20-04, 
Amendment 39-9382 (60 FR 51713, 
October 3, 1995) we stated that as these 
airplanes accumulated more hours time- 
in-service, and as the critical area 
selection was developed and identified, 
we anticipated that these airplanes 
would be addressed in future 
rulemaking actions. We now have 
determined that further rulemaking is 
indeed necessary for these airplanes, 
and we have added them to the 
applicability of this proposed AD. 


Relevant Service Information 


We reviewed Lockheed Document ~ 
Number LG92ERO0060, ““L—1011—385 
Series Supplemental Inspection 
Document,” revised April 2009 
(hereafter referred to as “‘the Lockheed 
Document’’). The Lockheed Document 


describes procedures for supplemental 
inspections of SSDs for all Model L— 
1011 series airplanes. The Lockheed 
Document identifies SSDs in fuselage, 
stabilizer, and wing-critical areas. The 
Lockheed Document changes certain 
inspection thresholds, adds Model L— 
1011-353-3 airplanes to the effectivity, 
adds-SSDs 57—3-10, 57-3-11, 57-4—1C, 
and removes SSD 53-4-3. The 
Lockheed Document also specifies that 
operators submit the results of these 
inspections to Lockheed. 


FAA’s Determination 


We are proposing this AD because we 
evaluated all the relevant information 
and determined the unsafe condition 
described previously is likely to exist or 
develop in other products of the same 
type design. 


Proposed AD Requirements 


This proposed AD would retain all 
requirements of AD 95-20-04 R1. This 
proposed AD would add Model L- 
1011—385-3 airplanes to the 
applicability, change certain inspection 
thresholds and intervals for Model L— 
1011-385-1, L-1011—385-1-14, and L— 
1011—385-1-15 airplanes, add three 
new SSDs for Model L—1011-—385-3 
airplanes, and remove an SSD that has 
been addressed by a different AD action. 
This proposed AD would also require 
accomplishing the actions specified in 
the service information described 
previously. This proposed AD would 
also require sending the inspection 
results to the manufacturer. 


Change to Existing AD 


This proposed AD would retain all 
requirements of AD 95-20-04 R1. Since 
AD 95-20-04 R1 was issued, the AD 
format has been revised, and certain 
paragraphs have been rearranged. As a 
result, the corresponding paragraph 
identifiers have changed in this 
proposed AD, as listed in the following 
table: 


REVISED PARAGRAPH IDENTIFIERS 


Corresponding 
requirement in this 
proposed AD 


Requirement in 
AD 95-20-04 


paragraph 
paragraph (b) 
paragraph (c) 


paragraph (g) 
paragraph (n) 
paragraph (0) 


Costs of Compliance 
We estimate that this proposed AD 
affects 26 airplanes of U.S. registry. 


We estimate the following costs to 
comply with this proposed AD: 
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ESTIMATED COSTS 


Action 


Labor cost 


Parts cost 


Cost per product 


Number of 
airplanes 
affected 


Cost for U.S. operators 


Incorporate SID into main- | 550 work-hours x $85 per 
tenance program [re- hour = $46,750. 
tained actions from ex- 
isting AD]. 

Initial inspections [retained | 245 work-hours x $85 per 
actions from existing hour = $20,825. 
AD]. 

Repetitive inspections [re- | 52 work-hours x $85 per 0 | $4,420 per inspection 
tained actions from ex- hour = $4,420 per in- cycle. 
isting AD}. spection cycle. . ; 

Incorporate SID into main- | 1 work-hour x $85 = $85 .. 
tenance program [new 
proposed action for 
Model L—1011—385-3 
airplanes]. 

Initial inspections [new pro- | 48 work-hours x $85 per 
posed action for Model hour = $4,080. 
L-—1011-385-3 air- 
planes]. 

Repetitive inspections 44 work-hours x $85 per 0 | $3,740 per inspection 


{new proposed action for 
Model L—1011-385-3 


spection cycle. 
airplanes]. 


hour = $3,740 per in- 


cycle. 


26 | $1,215,500. 


$541,450. 


26 | $114,920 per inspection 


cycle. 
2 | $170. 


2 | $8,160. 


2 | $7,480 per inspection 
cycle. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the proposed regulation: 

(1) Is not a ‘significant regulatory 
action” under Executive Order 12866, 


(2) Is not a “significant rule” under 
the DOT Regulatory Policies and 
Procedures (44 FR 11034, February 26, 
1979), 

(3) Will not affect intrastate aviation 
in Alaska, and 

(4) Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


2. The FAA amends § 39.13 by 
removing airworthiness directive (AD) 
95-20-04 R1, Amendment 39-9454 (60 
FR 63414, December 11, 1995), and 
adding the following new AD: 


Lockheed Martin Corporation/Lockheed 
Martin Aeronautics Company: Docket 
No. FAA-2011-0723; Directorate 
Identifier 2010-NM—080—AD. 


Comments Due Date 


(a) The FAA must receive comments on 
this AD action by September 22, 2011. 


Affected ADs 


(b) This AD supersedes AD 95-20-04 R1, 
Amendment 39-9454. 


Applicability 

(c) All Lockheed Martin Corporation/ 
Lockheed Martin Aeronautics Company 
Model L—1011—385-1, L-1011—385—1-14, L— 
1011-385-1-15, and L-1011-—385-3 
airplanes, certificated in any category. 


Subject 

(d) Joint Aircraft System Component 
(JASC)/Air Transport Association (ATA) of 
America Code 53, Fuselage. 


Unsafe Condition 


(e) This AD was prompted by an evaluation 
by the manufacturer of usage and flight data 
that provided additional information about 
certain Structurally Significant Details (SSDs) 
where fatigue damage is likely to occur. We 
are issuing this AD to prevent fatigue 
cracking that could compromise the 
structural integrity of these airplanes. 


Compliance 


(f) Comply with this AD within the 
compliance times specified, unless already 
done. 


Restatement of the Requirements of AD 95- 
20-04 R1: Revision and Inspections 


(g) For Model L-1011-—385-1, L-1011-385- 
1-14, and L-1011-385-1-15 airplanes: 
Within 12 months after November 2, 1995 
(the effective date of AD 95-20-04 R1), 
incorporate a revision into the maintenance 
inspection program which provides for 
inspection(s) of the structurally significant 
details (SSD) defined in Lockheed Document 
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Number LG92ER0060, ‘““L—1011—385 Series 
Supplemental Inspection Document,” revised 
January 1994. Doing the revision required by 
paragraph (h) of this AD terminates the 
requirement to revise the maintenance 
inspections program specified in this 
paragraph. Doing the inspections required by 
paragraph (i) of this AD terminates the 
corresponding inspection requirements of 
this paragraph. 

(1) The initial inspection for each SSD 
must be performed at the later of the times 
specified in paragraph (g)(1)(i) or (g)(1)(ii) of 
this AD. 

(i) Within one repeat interval measured 
from November 2, 1996 (12 months after 
November 2, 1995). 

(ii) Prior to the threshold specified in 
Lockheed Document Number LG92ER0060, 
“L-1011-385 Series Supplemental 
Inspection Document,” revised January 1994, 
for that SSD. 

(2) A 10 percent deviation from the 
repetitive interval specified in Lockheed 
Document Number LG92ER0060, “L—1011- 
385 Series Supplemental Inspection 
Document,” revised January 1994, for that 
SSD is acceptable to allow for planning and 
scheduling time. 

(3) If Lockheed Document Number 
LG92ERO060, Series 
Supplemental Inspection Document,” revised 
January 1994, specifies that inspection of any 
SSD be performed at every “C’”’ check, those 
inspections must be performed at intervals 
not to exceed 5,000 hours time-in-service or 
2,500 flight cycles, whichever occurs earlier. 

(4) If Lockheed Document Number 
LG92ER0060, ‘“L—1011—385 Series 
Supplemental Inspection Document,” revised 
January 1994, specifies either the initial 
inspection or the repetitive inspection 
intervals for any SSD in terms of flight hours 
or flight cycles, the inspection shall be 
performed prior to the earlier of the terms — 
(whichever occurs first on the airplane: either 
accumulated number of flight hours, or 
accumulated number of flight cycles). 

(5) The non-destructive inspection 
techniques referenced in Appendix VI of 
Lockheed Document Number LG92ER0060, 
“L-1011-385 Series Supplemental 
Inspection Document,” revised January 1994, 
provide acceptable methods for 
accomplishing the inspections required by 
paragraph (g) of this AD. 


New Requirements of this AD: New Revision 


(h) For all airplanes: Within 12 months 
after the effective date of this AD, incorporate 
a revision into the maintenance inspection 
program which provides for inspection(s) of 
the SSDs defined in Lockheed Document 
Number LG92ERO0060, “‘L—1011—385 Series 
Supplemental Inspection Document,” revised 
April 2009. Doing this revision terminates 
the requirement to revise the maintenance 
inspection program as specified in paragraph 
(g) of this AD. 


Threshold and Intervals 


* (i) For all airplanes: Do all applicable 
inspections specified in Lockheed Document 
Number LG92ER0060, ““L—1011—385 Series 
Supplemental Inspection Document,” revised 
April 2009. Do the initial inspection or next 


repetitive inspection at the applicable time — 
specified in paragraphs (i)(1) and (i)(2) of this 
AD, except as provided by paragraphs (j), (k), 
and (1) of this AD. Repeat the inspections 
thereafter in accordance with the intervals 
and actions specified in Lockheed Document 
Number LG92ER0060, ““L-1011-365 Series 
Supplemental Inspection Document,” revised 
April 2009, except as provided by paragraphs 
(j), (k), and (1) of this AD. The non- 
destructive inspection techniques referenced 
in Lockheed Document Number 
LG92ER0060, ‘‘L—1011—385 Series 
Supplemental Inspection Document,” revised 
April 2009, provide acceptable methods for 
accomplishing the inspections required by 
this AD. Doing the inspections required by 
this paragraph of this AD terminates the 
corresponding inspection requirements of 
paragraph (g) of this AD. 

(1) For Model L—1011-385-3 airplanes; 
and for Model L—1011-—385—1, L-1011-385- 
1-14, and L-1011-385-1-15 airplanes on 
which the initial inspection required by 
paragraph (g) of this AD has not been 
accomplished before the effective date of this 
AD: Do the initial inspection at the later of 
the times specified in paragraphs (i)(1)(i) and 
(i)(1)(ii) of this AD. 

(i) Within one repeat interval measured 
from a date 12 months after the effective date 


. of this AD. 


(ii) Before the threshold specified for that 
SSD in Lockheed Document Number 
LG92ERO0060, ““L—1011-385 Series 
Supplemental Inspection Document,” revised 
April 2009. 

(2) For Model L—1011-385-1, L-1011-385-— 
1-14, and L-1011-385-1-15 airplanes on 
which the initial inspection required by 
paragraph (g) of this AD has been 
accomplished before the effective date of this 
AD: Do the next repetitive inspection at the 
earlier of the times specified in paragraphs 
(i)(2)(i) and (i)(2)(ii) of this AD. 

(i) Within the next repetitive inspection 
interval specified in Lockheed Document 
Number LG92ERO060, “‘L—1011—385 Series 
Supplemental Inspection Document,” revised 
January 1994, for that SSD. 

(ii) Within one repeat interval measured 
from a date 12 months after the effective date 
of this AD; or within the next repetitive 
interval specified in Lockheed Document 
Number LG92ER0060, ‘‘L-1011-385 Series 
Supplemental Inspection Document,” revised 
April 2009, for that SSD; whichever occurs 
later. 


Exceptions to Threshold and Intervals 


(j) For all airplanes: A 10 percent deviation 
from the repetitive interval specified in 
Lockheed Document Number LG92ER0060, 
“L-1011-385 Series Supplemental 
Inspection Document,” revised April 2009, 
for that SSD is acceptable to allow for 
planning and scheduling time. 

(k) For all airplanes: Where Lockheed 
Document Number LG92ER0060, 
385 Series Supplemental Inspection 
Document,” revised April 2009, specifies that 
inspection of any SSD be performed at every 
“C” check, those inspections must be 
performed at intervals not to exceed 5,000 
flight hours or 2,500 flight cycles, whichever 
occurs earlier. 


(1) For all airplanes: Where Lockheed 
Document Number LG92ER0060, “‘L-1011— 
385 Series Supplemental Inspection 
Document,” revised April 2009, specifies 
either the initial inspection or the repetitive 
inspection intervals for any SSD in terms of 
flight hours or flight cycles, the inspection 
must be performed prior to the earlier of the. 
terms (whichever occurs first on the airplane: 
either accumulated number of flight hours, or 
accumulated number of flight cycles). 


Exception to Inspection Procedure 


(m) For all airplanes: There should be no 
repair or modification work done in the 
inspection area before the initial inspections 
required by paragraph (i) of this AD; any 
changes in the inspection area could affect 
the inspection procedure. 

Repair 

(n) For all airplanes: If any cracking is 
found in any SSD during any inspection 
required by this AD, prior to further flight, 
repair in accordance with paragraph (n)(1), 
(n)(2), or (n)(3) of this AD: 

(1) In accordance with the applicable 
service bulletin referenced in Lockheed 
Document Number LG92ER0060, ‘‘L—1011- 
385 Series Supplemental Inspection 
Document,” revised January 1994; or revised 
April 2009. After doing the revision required 
by paragraph (h) of this AD, repair in 
accordance with the applicable service 
bulletin referenced in Lockheed Document 
Number LG92ER0060, “‘L—-1011-385 Series 
Supplemental Inspection Document,” revised 
April 2009. 

(2) In accordance with the Structural 
Repair Manual or in accordance with 
Lockheed L—1011 Structural Repair Manual, 
Revisicn 80, dated December 15, 2009. As of 
the effective date of this AD, use Lockheed 
L—1011 Structural Repair Manua!, Revision 
80, dated December 15, 2009. 

(3) In accordance with a method approved 
by the Manager, Atlanta Aircraft Certification 
Office (ACO), FAA. 


Reporting 


(o) For all airplanes: At the later of the 
times specified in paragraphs (0)(1) and (o)(2) 
of this AD, submit a report of the results 
(positive or negative) of the inspection(s) to 
Lockheed in accordance with Section V., 
Data Reporting System (DRS), of the 
applicable Lockheed Document specified in 
paragraph (0)(1) of this AD. Under the 
provisions of the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.), the Office of 
Management and Budget (OMB) has 
approved the information collection 
requirements contained in this AD and has 
assigned OMB Control Number 2120-0056. 

(1) Within 30 days after returning the 
airplane to service, subsequent to 
accomplishment of the inspection(s) 
specified in Lockheed Document Number 


‘LG92ERO060, ““L—1011—385 Series 


Supplemental Inspection Document,” revised 
January 1994; or Lockheed Document 
Number LG92ERO060, ‘“L—1011—385 Series 
Supplemental Inspection Document,” revised 
April 2009. 

(2) Within 30 days after the effective date 
of this AD. 
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Paperwork Reduction Act Burden Statement 


(p) A federal agency may not conduct or 
sponsor, and a person is not required to - 
respond to, nor shall a person be subject to 
a penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork Reduction 
Act unless that collection of information 
displays a current valid OMB Control 
Number. The OMB Control Number for this 
information collection is 2120-0056. Public 
reporting for this collection of information is 
estimated to be approximately 5 minutes per 
response, including the time for reviewing 
instructions, completing and reviewing the 
collection of information. All responses to 
this collection of information are mandatory. 
Comments concerning the accuracy of this 
burden and suggestions for reducing the 
burden should be directed to the FAA at: 800 
Independence Ave., SW., Washington, DC 
20591, Attn: Information Collection 
Clearance Officer, AES—200. 


Alternative Methods of Compliance 
(AMOCs) 


(q)(1) The Manager, Atlanta ACO, FAA, has 
the authority to approve AMOCs for this AD, 
if requested using the procedures found in 14 
CFR 39.19. In accordance with 14 CFR 39.19, 
send your request to your principal inspector 
or local Flight Standards District Office, as 
appropriate. If sending information directly . 
to the manager of the ACO, send it to the 
attention of the person identified in the 
Related Information section of this AD. . 

(2) Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the local flight standards district office/ 
certificate holding district office. 


Related Information 


(r) For more information about this AD, 
contact Carl Gray, Aerospace Engineer, 
Airframe Branch, ACE—117A, FAA, Atlanta 
Aircraft Certification Office (ACO), 1701 
Columbia Avenue, College Park, Georgia 
30337; phone: 404-474-5554; fax: 404-474— 
5606; e-mail: Carl.W.Gray@faa.gov. 

(s) For service information identified in 
this AD, contact Lockheed Martin 
Corporation/Lockheed Martin Aeronautics 
Company, Airworthiness Office, Dept. 6AOM, 
Zone 0252, Column P-58, 86 S. Cobb Drive, 
Marietta, Georgia 30063; phone: 770-494— 
5444; fax: 770-494-5445; e-mail: 
ams.portal@Imco.com; Internet http:// 
www.lockheedmartin.com/ams/tools/ 
TechPubs.htm. You may review copies of the 
referenced service information at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue SW., Renton, Washington. For 
information on the availability of this 
material at the FAA, call 425-227-1221. 

Issued in Renton, Washingion, on July 29, 
2011. 

Ali Bahrami, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

{FR Doc. 2011-19968 Filed 8-5—11; 8:45 am] 
BILLING CODE 4910-13-P 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Part 1130 
[CPSC Docket No. CPSC-2011-0053] 


Consumer Registration of Durable 
Infant or Toddler Products 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: In accordance with section 
104(d) of the Consumer Product Safety 
Improvement Act of 2008 (“CPSIA”’) the 
Consumer Product Safety Commission 
(“‘Commission,” “CPSC,” or ‘‘we’’) 
issued a final consumer product safety 
rule requiring manufacturers of durable 
infant or toddler products to establish a 
consumer registration program. The 
Commission is proposing an 
amendment to clarify and correct some 
of the requirements of the rule. 

DATES: Written comments must be 
received by October 24, 2011. 


ADDRESSES: You may submit comments, 
identified by Docket No. CPSC-2011- 
0053, by any of the following methods: 


Electronic Submissions 


Submit electronic comments in the 
following way: 

Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

To ensure timely processing of 
comments, the Commission is no longer 
accepting comments submitted by 
electronic mail (e-mail), except through 
http://www.regulations.gov. 


Written Submissions 


Submit written submissions in the 
following way: 

Mail/Hand delivery/Courier (for 
paper, disk, or CD-ROM submissions), 
preferably in five copies, to: Office of 
the Secretary, Consumer Product Safety 
Commission, Room 820, 4330 East West 
Highway, Bethesda, MD-20814; 
telephone (301) 504-7923. 

Instructions: All submissions received 
must include the agency name and 
docket number for this rulemaking. All 
comments received may be posted 
without change, including any personal 
identifiers, contact information, or other 
personal information provided to http:// 
www.regulations.gov. Do not submit 
confidential business information, trade 
secret information, or other sensitive or 


protected information electronically. 


Such information should be submitted 
in writing. 

Docket: For access to the docket to 
read background documents or 


comments received go to http:// 
www.regulations.gov. 


FOR FURTHER INFORMATION CONTACT: 
Celestine T. Kiss, Project Manager, 
Division of Human Factors, Directorate 
for Engineering Sciences, Consumer 
Product Safety Commission, 4330 East 
West Highway, Bethesda, MD 20814; 
telephone (301) 504-7739; 
ckiss@cpsc.gov. 


SUPPLEMENTARY INFORMATION: 
A. Background 


On December 29, 2009, we published 
a final rule requiring manufacturers of 
durable infant or toddler products to: (1) 
Provide with each product a postage- 
paid consumer registration form; (2) 
keep records of consumers who register 
such products with the manufacturer; 
and (3) permanently place the 
manufacturer’s name and contact 
information, model name and number, 
and the date of manufacture on each 
such product. 74 FR 68668. The rule 
specified formatting and text 
requirements for the registration forms. 
Subsequently, we published a 
correction notice on February 22, 2010. 
75 FR 7550. Since December 29, 2010, 
registration forms have been required 
for all durable infant or toddler products 
covered by the rule. 

Some manufacturers and testing 
laboratories have brought to our 
attention the need to clarify or correct 
certain aspects of the rule. We are 
proposing this amendment for that 
purpose. 

We note that, although manufacturers 
of durable infant or toddler products 
must comply with the registration 
requirements, they are not required to 
have a third party testing laboratory 
“test” their product’s compliance with 
the registration requirements. 


B. Proposed Clarifications and 
Corrections 


.1. Simplifying the Provisions for the 


Format and Text of Registration Forms 
(Proposed § 1130.6) 


The rule specifies requirements for 
the format of registration forms in 
§ 1130.6 and requirements for the text of 
registration forms in § 1130.7. Given the 
geometry of the registration forms, 
which have four surfaces (front, back, 
top, and bottom), we believe that it is 
confusing to explain the requirements in 
this way. Therefore, the proposed 
amendment would eliminate this 
framework, essentially collapsing the 
requirements from §§ 1130.6 and 1130.7 
into one section and clarifying them. 
Proposed § 1130.6 would describe the 
registration form more clearly, moving 
logically from the front top of the form 
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to the front bottom of the form, to the 
‘back top of the form, and ending with 
the back bottom of the form. We believe 
that structuring the requirements this 
way will also align the text more closely 
with the illustration of the registration 
form in Figures 1 and 2. We are not 
eliminating any of the requirements for 
the registration forms but proposing to 
organize the requirements more clearly. 
Restructuring the rule would require 
several corresponding changes. For 
example, the proposed rule would, in 
essence, combine the existing §§ 1130.6 
and 1130.7 into a revised § 1130.6. The 
proposal would then renumber existing 
§§ 1130.8 and 1130.9 as §§ 1130.7 and 
1130.8 respectively. Thus, any other 
sections in part 1130 that refer to 
§§ 1130.6 through 1130.9 (such as 
§ 1130.3(a)(2), which refers to § 1130.9) 
would, themselves, need to be amended 
to reflect the renumbered sections. 


2. Clarifying the Required Font Size 
(Proposed § 1130.6(b}(2)) 


Currently, § 1130.6(c) requires that 
* registration forms use 12-point and 10- 
point type. Manufacturers and testing 
labs have reported confusion concerning 
the physical size required for the type. 
The dictionary defines a “point” as 1/ 
72 of an inch. However, according to 
font charts, font sizes used in printing 
do not follow this formula and are 
actually smaller than this measurement. 
To settle this confusion, the proposed 
amendment would specify the physical 
measurement of the type, rather than 
refer to ‘‘point.’’ For example, instead of 
requiring ‘“12-point” type, the proposed 
amendment would require “0.12-inch 
(3.0 mm) type.”’ This change would be 
made in proposed § 1130.6(b)(2). 


3. Changes To Clarify That Consumers 
Should Return the Bottom Part of the 
Form Only (Proposed § 1130.6(c}(1) and 
(d)(1)) 


The rule requires firms to provide a 
form at least the size of two standard 
postcards connected together by a 
perforated line so that the two portions 
can be separated. The consumer retains 
the top portion which contains a 
statement of the purpose of the card and 
the manufacturer’s contact information. 
According to several manufacturers, 
consumers have been confused about 
what they need to return to the 
manufacturer, and some consumers 
have been sending in the entire form or 
the top portion of the form only. 

Currently, § 1130:7(b) requires that 
the back of the top portion of the form 
state the manufacturer’s name and 
contact information (a U.S. mailing 
address, a telephone number, toll-free, if 
available), among other things. The 


example shown in Figure 1 of the rule 
shows this information to be center 
justified, which makes this look like a 
mailing address. 
To resolve this confusion, proposed 
§ 1130.6(d)(1)(i) would specify that the 
manufacturer’s name and contact 
information on the top portion of the 


‘form is to. be stated in sentence format 


and appear underneath the heading: 
“‘Manufacturer’s Contact Information.” 
In Figure 2 of the proposed amendment, 
the order of the manufacturer’s contact 
information and the model name, model 
number, and manufacture date would be 
reversed from the order in the original 
Figure 2. This would place the 
manufacturer’s contact information on 
top and further decrease the likelihood 
that a consumer would return the top 
part of the form. 

In addition, proposed. 

§ 1130.6(d)(1)(ii) would add a new 
provision requiring that just above the 
perforation line, each form must state in 
capital letters: “KEEP THIS TOP PART 
FOR YOUR RECORDS. FILL OUT AND © 
RETURN BOTTOM PART.” 

Finally, the proposed amendment 
would revise the wording in the 
purpose statement to clarify that 
consumers should mail the bottom part 
of the form. Currently, § 1130.7(a) and 
Figure 1 state: ‘please complete and 
mail this card.” Proposed § 1130.6(c)(1) 
and proposed Figure 1 would state: 
‘please complete and mail the bottom 
part of this card.”’ 


4. Omitting Manufacturer’s Name on the 
Back Bottom of the Form (Proposed 
§ 1130.6(d)(2)) 


Currently, § 1130.7(d), as corrected in 
February 2010, requires that the bottom 
back portion of the form state the 
manufacturer’s name with the product 
information. However, the illustration 
in Figure 2 of the rule does not show the 
manufacturer’s name in this location. 
Some manufacturers have pointed out 
that there is limited space on this part 
of the form, and they have suggested 
that omitting the manufacturer’s name 
would allow more space for the 
consumer’s information. Others have 
indicated that the manufacturer’s name 
may be useful on the back of the form 
when they use a third party to process 
the registration cards. Because the front 
of the bottom portion of the form will 
always have the manufacturer’s name 
even when they use a third party to 
process the card, we believe it is not 
necessary to include the manufacturer’s 
name at this location of the form. 
However, the Commission will allow a 
manufacturer to include its name on the 
back portion of the card if it wants to 
do so and further seeks comments on 


whether some additional latitude is 
necessary to assist firms using a third 
party vendor to process their 
registration cards. 

Proposed § 1130.6(d)(2) would omit 
the requirement, currently in 
§ 1130.7(d), that the manufacturer’s 
name be stated along with the product 
information at the back bottom portion 
of the form. It would continue to allow 
a manufacturer to include its name on 
the card should it choose to do so. 


5. Identifying a Third Party That Is 
Processing the Forms (Proposed 
§ 1130.6(c)(2)) 


Currently, § 1130.6(b)(3) requires that ~ 
the registration form be pre-addressed 
“with the manufacturer’s name and 
mailing address where registration 
information is to be collected.’ As 
discussed in the preamble to the final 
rule (74 FR at 68670), a manufacturer is 
allowed to contract with a third party 
who would be responsible for 
maintaining the registration 
information. Some manufacturers have 
asked whether the third party’s name 
could appear in the mailing information 
on the form in these circumstances. 

Proposed § 1130.6(c)(2) would specify 
that, if a manufacturer uses a third party 
to process the registration forms, the 


a name may be included as 


a “‘c/o”’ on the form. 


6. Clarifying the Location Where 
Registration Information Is To Be 
Maintained (Proposed § 1130.8(d)) 


Several manufacturers have asked 
whether the consumer registration 
information they receive must be 
maintained at a location in the United 
States. The rule does not specifically 
address this issue. 

Because so much data and 
information is kept electronically and 
can be retrieved quickly, we do not 
believe it is necessary to require that 
registration information be maintained 
in the United States. However, 
manufacturers must be able to access 
the information when requested. 
Therefore, proposed § 1130.8(d) would 
state that registration records shall be 
made available within 24 hours ofa 
request by CPSC. 


7. Correcting Text Requirement for 
Purpose Statement To Match Figure 1 
(Proposed § 1130.6(c)(1)) 


Currently, § 1130.7(a) provides, in 
part, that: ‘‘The front top portion of each 
form shall state ‘PRODUCT 
REGISTRATION FOR SAFETY ALERT 
OR RECALL. We will use the 
information provided on this card to 
contact you only if there is a safety alert 
or recall for this product. We will not 
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sell, rent, or share your personal 
information. To register your product, 
please complete and mail this card or 
visit our online registration at http:// 
www.websitename.com.’”’ There are two 
discrepancies between the wording of 
the text and the illustration in Figure 1. 

To make the text and Figure 1 
consistent, proposed § 1130.6(c)(1) 
would make two changes to the text. 
The word “ONLY” would be added at 
the end of the first sentence, and - 


“‘http//”” would be deleted from the Web . 


site name. 
C. Effective Date 


This proposed amendment would 
clarify and correct several provisions of 
the consumer registration rule. It would 
not alter the substantive requirements of 
the existing rule. We recognize that 
manufacturers may have an existing 
inventory of registration forms. Because 
the proposed changes to the forms are 
minor and would not affect safety, we 
believe that it is appropriate to allow 
sufficient time for manufacturers to use 
their existing stock of registration forms 
before they must meet the amended 
requirements. Thus, we propose that 
this amendment would take effect 12 
months after publication of a final rule. 
Until the proposed amendment takes 
effect, we would consider registration 
forms that meet either the existing rule 
or the proposed amendment to be in 
compliance. 


D. Regulatory Flexibility Analysis or 
Certification 


The Regulatory Flexibility Act 
(“RFA”) generally requires that agencies 
review proposed rules for their potential 
economic impact on small entities, 
including small businesses. However, 
section 104(d)(1) of the CPSIA removes 
this requirement for the rule 
implementing the CPSIA’s consumer 
registration provision. Consequently, no 
regulatory flexibility analysis or 
certification is necessary for this 
proposed amendment clarifying and 
correcting the consumer registration 
rule. Moreover, the proposed changes 
are minor and would not alter the 
impact that the registration rule has on 
small entities. 


E. Paperwork Reduction Act 


Section 104(d)(1) of the CPSIA also 
excludes the consumer registration rule 
from requirements of the Paperwork 
Reduction Act, 44 U.S.C. sections 3501 
through 3520. Consequently, no 
Paperwork Reduction Act analysis is 
necessary for this proposed amendment 
clarifying and correcting the consumer 
registration rule. Moreover, the 
proposed changes are minor and would 


not alter any collection of information 


required under the registration rule. 


F. Environmental Considerations 


The Commission’s regulations 
provide a categorical exemption for the 
Commission’s rules from any 
requirement to prepare an 
environmental assessment or an 
environmental impact statement as they 
“have little or no potential for affecting 
the human environment.” 16 CFR 
1021.5(c)(2). This proposed amendment 
falls within the categorical exemption. 


List of Subjects in 16 CFR 1130 


Administrative practice and 
procedure, Business and industry, 
Consumer protection, Reporting and 
recordkeeping requirements. 

Accordingly, we propose to amend 16 
CFR part 1130 as follows: 


PART 1130—REQUIREMENTS FOR 


‘CONSUMER REGISTRATION OF 


DURABLE INFANT OR TODDLER 
PRODUCTS 


1. The authority citation for part 1130 
continues to read as follows: 


Authority: 15 U.S.C. 2056a, 2065(b). 


§ 1130.3 [Amended] 


2. In § 1130.3(a)(2), remove 1130.9” 
and add in its place ‘‘§ 1130.8”. 

3. Section 1130.5 is amended as 
follows: 

a. In § 1130.5 (a), remove “‘and 

b. In § 1130.5 (f), remove ‘‘1130.7(a)”’ 
and add, in its place “1130.6(c)(1)”. 

4. Revise § 1130.6 to read as follows: 


§ 1130.6 Requirements for format and text 
of registration forms. 


(a) Size of form. The form shall be at 
least the size of two standard post cards 


connected with perforation for later 


separation, so that each of the two - 
portions is at least 31/2 inches high x 5 
inches wide x 0.007 inches thick. : 

(b) Layout of form—(1) General. The 
form shall consist of four parts: top and 
bottom, divided by perforations for easy 
separation, and front and back. 

(2) Font size and typeface. The 
registration form shall use bold black 
typeface. The size of the type shall be 
at least 0.12 in (3.0 mm) for the purpose 
statement required in § 1130.6(c)(1), and 
no less than 0.10 in (2.5 mm) for the 
other information in the registration 
form. The title of the purpose statement 
and the retention statement required in 
§ 1130.6(d)(2) shall be in all capitals. All 
other information shall be in capital and 
lowercase type. 

(c) Front of form—(1) Top front of 
form: Purpose statement. The top 


portion of the front of each form shall 
state: “PRODUCT REGISTRATION FOR 
SAFETY ALERT OR RECALL ONLY. 
We will use the information provided 
on this card to contact you only if there 
is a safety alert or recall for this product. 
We will not sell, rent, or share your 
personal information. To register your 
product, please complete and mail the 
bottom part of this card, or visit our 
online registration at: http:// 
www.websitename.com.” Manufacturers 
that do not have a Web site may provide 
an e-mail address and state at the end 
of the purpose statement: ‘“To register 
your product, please complete and mail 
the bottom part of this card, or e-mail 
your contact information, the model 
name and number, and date of 
manufacture of the product, as provided 
on this card, to: name@firmname.com.”’ 
(2) Bottom front of form: 
Manufacturer’s mailing address. The 
bottom portion of the front of each form 
shall be pre-addressed and postage-paid 
with the manufacturer’s name and 
mailing address where registration 
information is to be collected. Ifa 
manufacturer uses a third party to 
process registration forms, the third 
party’s name may be included as a ‘‘c/o” 
(‘‘in care of’’) in the address on the form. 


(d) Back of the form—(1) Top back of 


form— 


(i) Product information and 
manufacturer’s identification. The top 
portion of the back of each form shall 
state: ““Manufacturer’s Contact 
Information” and provide the 
manufacturer’s name and contact . 
information (a U.S. mailing address 
displayed in sentence format, website 
address, a telephone number, toll-free, if 
available), product model name and 
number (or other identifier as described 
in § 1130.4(a)(1) and (2)), and 
manufacture date of the product. A 
rectangular box shall be placed around 
the model name, model number, and 
manufacture date. 

(ii) Retention statement. On the back 
of each form, just above the perforation 
line, the form shall state: “KEEP THIS 
TOP PART FOR YOUR RECORDS, FILL 
OUT AND RETURN BOTTOM PART.” 

(2) Bottom back of form. 

(i) Consumer information. The bottom 
portion of the back of each form shall 
have blocks for the consumer to provide 
his/her name, address, telephone 
number, and e-mail address. These 
blocks shall be 5 mm wide and 7 mm 
high, with as many blocks as possible to 
fill the width of the card allowing for 
normal printing practices. 

(ii) Product information. The 
following product information shall be 
provided on the bottom portion of the 
back of each form below the blocks for 
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consumer information printed directly 
on the form or on a pre-printed label 
that is applied to the form: the model 
name and number (or other identifier as 
described in § 1130.4(a)(1) and (2)), and 
the date of manufacture of the product. 
A rectangular box shall be placed 
around the model name, model number, 
and manufacture date. A manufacturer 
may include its name on the bottom 
portion of the back of the form if they 
choose to do so. 


5. Remove § 1130.7. 

6. Redesignate §§ 1130.8 and 1130.9 
as §§ 1130.7 and 1130.8, respectively. 

7. In newly redesignated § 1130.8, add 


new paragraph (d) to read as follows: 


§1130.8 Recordkeeping and notification 
requirements. 


* * * * * 


(d) Records required under this 
section shall be made available within 
24 hours, upon the request of any 


officer, employee, or agent acting on 
behalf of the Consumer Product Safety 


~ Commission. 


7. Revise Figure 1 to part 1130 to read 
as follows: 


FIGURE 1 TO PART 1130—FRONT OF 
REGISTRATION FORM 


BILLING CODE 6355-01-P 


PRODUCT REGISTRATION FOR 
SAFETY ALERT OR RECALL ONLY 


We will use the information provided on this card to 
contact you only if there is a safety alert or recall 


for this product. 
your personal 


information. 


www .website.com. 


We will not sell, rent, or share 
To register your 
product, please complete and mail the bottom part 
of this card, or visit our online registration at: 


NO POSTAGE 
NECESSARY 
IF MAILED 
IN THE 
UNITED STATES 


BUSINESS REPLY MAIL 


FIRST-CLASS MAIL PERMIT NO. 


POSTAGE WILL BE PAID BY ADDRESSEE 


Name 
Post Office Box 0000 
Anytown, ST 01234 


| | 
| 
| | 
| | 
| 
i : 
| 
| | 
| | 
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FIGURE 1 TO PART 1130—FRONT OF 
REGISTRATION FORM 


8. Revise Figure 2 as follows: 


Manufacturer's Contact Information 


Manufacturer’s Name « 111 Main St « Anytown, ST 01234 
www.website.com 
Phone Number - Toll-Free (if available) 


Model Number: 


Manufacture Date: 


KEEP THIS TOP PART FOR YOUR RECORDS. 
FILL OUT AND RETURN BOTTOM PART. 


Name 


Mailing Address 


City State Zip Code 


Telephone Number 


E-mail address 


Model Name: 


Model Number: 


Manufacture Date: 
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FIGURE 2 TO PART 1130—BACK OF 
REGISTRATION FORM 


Dated: August 2, 2011. 
Todd A. Stevenson, 


Secretary, U.S. Consumer Product Safety 
Commission. 


{FR Doc. 2011-19912 Filed 8-5—11; 8:45 am] 
BILLING CODE 6355-01-C 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 870 


[Docket No. FDA-2011—N-0505] 


Effective Date of Requirement for 
Premarket Approval for Cardiovascular 
Permanent Pacemaker Electrode 


AGENCY: Food and Drug Administration 
HHS. 
ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
require the filing of a premarket 
approval application (PMA) or a notice 
of completion of a product development 
protocol (PDP) for the following class III 
preamendments device: Cardiovascular 
permanent pacemaker electrode. The 
Agency is also summarizing its 
proposed findings regarding the degree 
of risk of illness or injury designed to 
be eliminated or reduced by requiring 
this device to meet the statute’s 
approval requirements and the benefits 
to the public from the use of the device. 
In addition, FDA is announcing the 
opportunity for interested persons to 
request that the Agency change the 
classification of the cardiovascular 
permanent pacemaker electrode based 
on new information. This action 
implements certain statutory 
requirements. 


DATES: Submit either electronic or 
written comments by November 7, 2011. 
Submit requests for a change in 
classification by August 23, 2011. FDA 
intends that, if a final rule based on this 
proposed rule is issued, anyone who 
wishes to continue to market the device 
will need to submit a PMA within 90 
days of the effective date of the final 
rule. Please see section XI of this 
document for the proposed effective 
date of any final rule that may publish 
based on this proposal. 


ADDRESSES: You may submit comments, 
identified by Docket No. FDA—2011—N- 
0505, by any of the following methods: 


Electronic Submissions 


Submit electronic comments in the 
following way: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 


Written Submissions 


Submit written submissions in the 
following ways: ° 

e Fax: 301-827-6870. 

e Mail/Hand delivery/Courier (for 
paper, disk, or CD-ROM submissions): 
Division of Dockets Management (HFA- 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 

Instructions: All submissions received 
must include the Agency name and 
Docket No. FDA—2011—N—0505 for this 
rulemaking. All comments received may 
be posted without change to hAttp:// 
www.regulations.gov, including any 
personal information provided. For 
additional information on submitting 
comments, see the “Comments” heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.regulations.gov and insert the 
docket number(s), found in brackets in 
the heading of this document, into the 
“Search” box and follow the prompts 
and/or go to the Division of Dockets 
Management, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. 

FOR FURTHER INFORMATION CONTACT: 
Elias Mallis, Food and Drug 
Administration, Center for Devices and 
Radiological Health, 10903 New - 
Hampshire Ave., Bldg. 66, Rm. 1538, 
Silver Spring, MD 20993-0002, 301- 
796-6216. 


SUPPLEMENTARY INFORMATION: 


I. Background—Regulatory Authorities 


The Federal Food, Drug, and Cosmetic 
Act (the FD&C Act), as amended by the 
Medical Device Amendments of 1976 
(the 1976 amendments) (Pub. L. 94— 
295), the Safe Medical Devices Act of 
1990 (the SMDA) (Pub. L. 101-629), and 
the Food and Drug Administration 
Modernization Act of 1997 (FDAMA) 
(Pub. L. 105-115), the Medical Device 
User Fee and Modernization Act of 2002 
(Pub. L. 107-250), the Medical Devices 
Technical Corrections Act (Pub. L. 108— 
214), and the Food and Drug 
Administration Amendments Act of 
2007 (Pub. L. 110-85), establish a 
comprehensive system for the regulation 
of medical devices intended for human 
use. Section 513 of the FD&G Act (21 
U.S.C. 360c) established three categories 
(classes) of devices, reflecting the 


regulatory controls needed to provide 
reasonable assurance of their safety and 
effectiveness. The three categories of 
devices are class I (general controls), 
class II (special controls), and class III 
(premarket approval). 

Under section 513 of the FD&C Act, 


_ devices that were in commercial 


distribution before the enactment of the 
1976 amendments, May 28, 1976 
(generally-referred to as preamendments 
devices), are classified after FDA has: (1) 
Received a recommendation from a 
device classification panel (an FDA 
advisory committee); (2) published the 
panel’s recommendation for comment, 
along with a proposed regulation 
classifying the device; and (3) published 
a final regulation classifying the device. 
FDA has classified most 
preamendments devices under these 
procedures. 

Devices that were not in commercial 
distribution prior to May 28, 1976 
(generally referred to as 
postamendments devices), are 
automatically classified by section 
513(f) of the FD&C Act into class III 
without any FDA rulemaking process. 
Those devices remain in class III and 
require premarket approval unless and 
until the device is reclassified into class 
I or II or FDA issues an order finding the 
device to be substantially equivalent, in 
accordance with section 513(i) of the 
FD&C Act, to a predicate device that 
does not require premarket approval. 
The Agency determines whether new 
devices are substantially equivalent to 
predicate devices by means of 
premarket notification procedures in 
section 510(k) of the FD&C Act (21 
U.S.C. 360(k)) and 21 CFR part 807. 

A preamendments device that has 
been classified into class III may be 
marketed by means of premarket 
notification procedures (510(k) process) 
without submission of a PMA until FDA 
issues a final regulation under section 
515(b) of the FD&C Act (21 U.S.C. 
360e(b)) requiring premarket approval. 
Section 515(b)(1) of the FD&C Act (21 


- U.S.C. 360e(b)(1)) establishes the 


requirement that a preamendments 
device that FDA has classified into class 
III is subject to premarket approval. A 
preamendments class III device may be 
commercially distributed without an - 
approved PMA or a notice of 
completion of a PDP until 90 days after 
FDA issues a final rule requiring 
premarket approval for the device, or 30 
months after final classification of the 
device under section 513 of the FD&C 
Act, whichever is later. Also, a 
preamendments device subject to the 
rulemaking procedure under section 
515(b) of the FD&C Act is not required 
to have an approved investigational 
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device exemption (IDE) (see 21 CFR part 
812) contemporaneous with its 
interstate distribution until the date 
identified by FDA in the final rule 
requiring the submission of a PMA for 
the device. At that time, an IDE is 
required only if a PMA has not been 
submitted or a PDP completed. 

Section 515(b)(2)(A) of the FD&C Act 
provides that a proceeding to issue a 
final rule to require premarket approval 
shall be initiated by publication of a 
notice of proposed rulemaking 
containing: (1) The regulation; (2) 
proposed findings with respect to the 
degree of risk of illness or injury 
designed to be eliminated or reduced by 
requiring the device to have an 
approved PMA or a declared completed 
PDP and the benefit to the public from 
the use of the device; (3) an opportunity 
for the submission of comments on the 
proposed rule and the proposed 
findings; and (4) an opportunity to 
request a change in the classification of 
the device based on new information 
relevant to the classification of the 
device. - 

Section 515(b)(2)(B) of the FD&C Act 
provides that if FDA receives a request 
for a change in the classification of the 
device within 15 days of the publication 
of the notice, FDA shall, within 60 days 
of the publication of the notice, consult 
with the appropriate FDA advisory 
committee and publish a notice denying 
the request for change in reclassification 
or announcing its intent to initiate a 
proceeding to reclassify the device 
under section 513(e) of the FD&C Acct. 
Section 515(b)(3) of the FD&C Act 
provides that FDA shail, after the close 
of the comment period on the proposed 
rule and consideration of any comments 
received, issue a final rule to require 
premarket approval! or publish a 
dccument terminating the proceeding 
together with the reasons for such 
termination. If FDA terminates the 
proceeding, FDA is required to initiate 
reclassification of the device under 
section 513(e) of the FD&C Act, unless 
the reason for termination is that the 
device is a banned device under section 
516 of the FD&C Act (21 U.S.C. 360f). 

If a proposed rule to require 
premarket approval for a 
preamendments device is finalized, 
section 501(f)(2)(B) of the FD&C Act (21 
U.S.C. 351(f)(2)(B)) requires that a PMA 
or notice of completion of a PDP for any 
such device be filed within 90 days of 
the date of issuance of the final rule or 
30 months after the final classification 
of the device under section 513 of the 
FD&C Act, whichever is later. ifa PMA 
or notice of completion of a PDP is not 
filed by the later of the two dates, 
commercial distribution of the device is 


required to cease since the device would 
be deemed adulterated under section 
501(f) of the FD&C Act. 

The device may, however, be 
distributed for investigational use if the 
manufacturer, importer, or other 
sponsor of the device complies with the 
IDE regulations. If a PMA or notice of 
completion of a PDP is not filed by the 


' later of the two dates, and the device 


does not comply with IDE regulations, 
the device is deemed to be adulterated 
within the meaning of section 
501(f)(1)(A) of the FD&C Act, and 
subject to seizure and condemnation 
under section 304 of the FD&C Act (21 
U.S.C. 334) if its distribution continues. 
Shipment of devices in interstate 
commerce will be subject to injunction 
under section 302 of the FD&C Act (21 
U.S.C. 332), and the individuals 
responsible for such shipment will be 
subject to prosecution under section 303 
of the FD&C Act (21 U.S.C. 333). In the 
past, FDA has requested that 
manufacturers take action to prevent the 
further use of devices for which no PMA 
or PDP has been filed and may 
determine that such a request is 
appropriate for the class III device that 
is the subject of this regulation. 

The FD&C Act does not permit an 
extension of the 90-day period after < 
issuance of a final rule within which an 
application or a notice is required to be 
filed. The House Report on the 1976 
amendments states that: “‘[t]he thirty 
month grace period afforded after 
classification of a device into class III 
* * * is sufficient time for 
manufacturers and importers to develop 
the data and conduct the investigations 
necessary to support an application for 
premarket approval (H. Rept. 94-853, 
94th Cong., 2d sess. 42 (1976)).”” 

The SMDA added section 515{i) to the 
FD&C Act requiring FDA to review the 
classification of preamendments class III 
devices for which no final rule requiring 
the submission of PMAs has been 
issued, and to determine whether or not 
each device should be reclassified into 
class I or class II or remain in class III. 
For devices remaining in class III, the 
SMDA directed FDA to develop a 
schedule for issuing regulations to 
require premarket approval. The SMDA 
does not, however, prevent FDA from 
proceeding immediately to rulemaking 
under section 515(b) of the FD&C Act on 
specific devices, in the interest of public 
health, independent of the procedures 


-of section 515{i). Proceeding directly to 


rulemaking under section 515(b) of the 
FD&C Act is consistent with Congress’ 
objective in enacting section 515(i), i-e., 
that preamendments class III devices for 
which PMAs have not been previously 
required either be reclassified to class I 


or class II or be subject to the 
requirements of premarket approval. 
Moreover, in this proposal, interested 
persons are being offered the 
opportunity to request reclassification of 
the device. 


Il. Dates New Requirements Apply 


In accordance with section 515(b) of 
the FD&C Act, FDA is proposing to 
require that a PMA or a notice of 
completion of a PDP be filed with the 
Agency for class III devices within 90 
days after issuance of any final rule 
based on this proposal. An applicant 
whose device was legally in commercial 
distribution before May 28, 1976, or 
whose device has been found to be 
substantially equivalent to such a 
device, will be permitted to continue 
marketing such class III devices during 
FDA’s review of the PMA or notice of 
completion of the PDP. FDA intends to 
review any PMA for the device within 
180 days, and any notice of completion 
of a PDP for the device within 90 days 
of the date of filing. FDA cautions that 
under section 515(d)(1)(B)(i) of the 
FD&C Act, the Agency may not enter 
into an agreement to extend the review 
period for a PMA beyond 180 days 
unless the Agency finds that ‘‘the 
continued availability of the device is 
necessary for the public health.” 

FDA intends that under § 812.2(d), the 
preamble to any final rule based on this 
proposal will state that, as of the date on 
which the filing of a PMA or a notice 
of completion of a PDP is required to be 
filed, the exemptions from the 
requirements of the IDE regulations for 
preamendments class III devices in 
§ 812.2(c)(1) and (c)(2) will cease to 
apply to any device that is: (1) Not 
legally on the market on or before that 
date, or (2) legally on the market on or 
before that date but for which a PMA or 
notice of completion of a PDP is not 
filed by that date, or for which PMA 
approval has been denied or withdrawn. 

If a PMA or notice of completion of 
a PDP for a class III device is not filed 
with FDA within 90 days after the date 
of issuance of any final rule requiring 
premarket approval for the device, 
commercial distribution of the device 
must cease. The device may be 
distributed for investigational use only 
if the requirements of the IDE 
regulations are met. The requirements 
for significant risk devices include 
submitting an IDE application to FDA 
for its review and approval. An 
approved IDE is required to be in effect 
before an investigation of the device 
may be initiated or continued under 
§ 812.30. FDA, therefore, cautions that 
IDE applications should be submitted to 
FDA at least 30 days before the end of 
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the 90-day period after the issuance of 
the final rule to avoid interrupting 
investigations. 


_ If. Proposed Findings With Respect to 
Risks and Benefits 

As required by section 515(b) of the 
FD&C Act, FDA is publishing its 
proposed findings regarding: (1) The 
degree of risk of illness or injury 
designed to be eliminated or reduced by 
requiring that this device have an 
approved PMA or a declared completed 
PDP, and (2) the benefits to the public 
from the use of the device. 

These findings are based on the 
reports and recommendations of the 
advisory committee (panel) for the 
classification of this device along with 
information submitted in response to 
the 515(i) order (74 FR 16214, April 9, 
2009) and any additional information 
that FDA has encountered. Additional 
information regarding the risks as well 
as Classification associated with this 
device type can be found in the 
following proposed and final rules and 
notices published in the Federal 
Register on these dates: (45 FR 7907 at 
7971, February 5, 1980; 52 FR 17736, 
May 11, 1987; and 60 FR 41986, August 
14, 1995). 


IV. Device Subject to This Proposal 


Cardiovascular Permanent or 
Temporary Pacemaker Electrode; 
Permanent Pacemaker Electrode (21 
CFR 870.3680(b)). 


A. Identification 


A permanent pacemaker electrode is a 
device consisting of flexible insulated 
electrical conductors with one end 
connected to an implantable pacemaker 
pulse generator and the other end 
applied to the heart. The device is used 
to transmit a pacing electrical stimulus 
from the pulse generator to the heart 
and/or to transmit the electrical signal 
of the heart to the pulse generator. 


B. Summary of Data 


The Cardiovascular Devices 
Classification Panel recommended that 
this device be classified into class III as 
permanent pacemaker electrodes are 
permanent implants providing life- 
supporting or life-sustaining therapy. 
Over time, the devices that have been 
designed and developed have evolved 
and are widely variable from model to 
model as well as from manufacturer to 
manufacturer. These designs are 
generally more complex and of smaller 
sizes which may increase risk of failure 
and introduce new failure modes. 
Accordingly, this has limited the ability 
to develop comprehensive performance 
standards which would apply to all 


aspects of pacemaker lead design, 
testing, and use. Adequate performance 
standards have not yet been developed. 
The potential safety and effectiveness 
risks, unsuitability of general and 
special controls, long-term use as 
permanent implants of life-sustaining 
therapy, and documented field failures 
warrant classification of this device as 
class III. 


C. Risks to Health 


e Material risks. The material 
properties of pacemaker leads, 
including mechanical, electrical, 
biostability, biocompatibility, corrosion 
and other characteristics can affect acute 
and chronic performance. 

e Design risks. Lead designs may 
introduce features or geometries that 
depart from traditional designs, 
geometries, or sizes and which may 
result in degradation of performance 
and safety of use. 

e Manufacturing risks. Manufacturing 
variation, the introduction of more 
complex and smaller designs, or quality 
system failures may introduce device 
defects that may not be identified with 
bench testing or acute in vivo studies. 

Clinical-use risks. 
Thromboembolism, perforation, tissue 
Yeaction (exit block), dislodgement, 
infection, air embolism, muscle/nerve 
stimulation, stenosis, and erosion/ 
extrusion may occur as a result of the 
clinical use and/or device malfunction. 


V. PMA Requirements 


A PMA for this device must include 
the information required by section 
515(c)(1) of the FD&C Act. Such a PMA 
should also include a detailed 
discussion of the risks identified 
previously, as well as a discussion of 
the effectiveness of the device for which 
premarket approval is sought. In 
addition, a PMA must include all data 
and information on: (1) Any risks 
known, or that should be reasonably 
known, to the applicant that have not 
been identified in this document; (2) the 
effectiveness of the device that is the 
subject of the application; and (3) full 
reports of all preclinical and clinical - 
information from investigations on the 
safety and effectiveness of the device for 
which premarket approval is sought. 

A PMA must include valid scientific 
evidence to demonstrate reasonable 
assurance of the safety and effectiveness 
of the device for its intended use (see 


§ 860.7(c)(2) (21 CFR 860.7(c)(2)). Valid ~ 


scientific evidence is ‘evidence from 
well-controlled investigations, partially 
controlled studies, studies and objective 
trials without matched controls, well- 
documented case histories conducted by 
qualified experts, and reports of 


significant human experience with a 
marketed device, from which it can 
fairly and responsibly be concluded by 
qualified experts that there is reasonable 
assurance of the safety and effectiveness 
of a device under its conditions of use. 


_ * * * Jsolated case reports, random 


experience, reports lacking sufficient 
details to permit scientific evaluation, 
and unsubstantiated opinions are not 
regarded as valid scientific evidence to 
show safety or effectiveness.” 

(§ 860.7(c)(2)). 


VI. PDP Requirements 


A PDP for this device may be 
submitted instead of a PMA, and must 
follow the procedures outlined in 
section 515(f) of the FD&C Act. A PDP 
must provide: (1) A description of the 
device; (2) preclinical trial information 
(if any); (3) clinical trial information (if 
any); (4) a description of the 
manufacturing and processing of the 
device; (5) the labeling of the device; 
and (6) all other relevant information 
about the device. In addition, the PDP 
must include progress reports and 
records of the trials conducted under 
the protocol on the safety and 
effectiveness of the device for which the 
completed PDP is sought. 


VII. Opportunity To Request a Change 
in Classification 


Before requiring the filing of a PMA 
or notice of completion of a PDP for a 
device, FDA is required by section 
515(b)(2)(A)(i) through (b)(2)(A){iv) of 
the FD&C Act and 21 CFR 860.132 to 
provide an opportunity for interested 
persons to request a change in the 
classification of the device based on 


~ new information relevant to the 


classification. Any proceeding to 
reclassify the device will be under the 
authority of section 513(e) of the FD&C 
Act. 

A request for a change in the 
classification of this device is to be in 
the form of a reclassification petition 
containing the information required by 
§ 860.123 (21 CFR 860.123), including 
new information relevant to the 
classification of the device. 

The Agency advises that to ensure 
timely filing of any such petition, any 
request should be submitted to the 
Division of Dockets Management (see 
ADDRESSES) and not to the address 
provided in § 860.123(b)(1). If a timely 
request for a change in the classification 
of this device is submitted, the Agency 
will, within 60 days after receipt of the 
petition, and after consultation with the 
appropriate FDA resources, publish an 
order in the Federal Register that either 


denies the request or gives notice ofits . 


intent to initiate a change in the 
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classification of the device in 
accordance with section 513(e) of the ~ 
FD&C Act and § 860.139 (21 CFR 
860.130) of the regulations. 


VIII. Environmental! Impact 


The Agency has determined under 21. 
CFR 25.30(h) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


IX. Analysis of Impacts 


FDA has examined the impacts of the 
proposed rule under Executive Order 
12866, Executive Order 13563, the 
Regulatory Flexibility Act (5 U.S.C. 
601-612), and the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4). 
Executive Orders 12866 and 13563 
direct Agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, , 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The Agency 
believes that this proposed rule is not a 
significant regulatory action as defined 
by Executive Order 12866. 

The Regulatory Flexibility Act 
requires Agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. Because none of the 
manufacturers of affected products are 
small businesses, the Agency proposes 
.to certify that the final rule would not 
have a significant economic impact on 
a substantial number of small entities. 

Section 202(a) of the Unfunded 
Mandates Reform Act of 1995 requires . 
that Agencies prepare a written 
statement, which includes an 
assessment of anticipated costs and 
benefits, before proposing ‘‘any rule that 
includes any Federal mandate that may 
result in the expenditure by State, local, 
and tribal governments, in the aggregate, 
or by the private sector, of $100,000,000 
or more (adjusted annually for inflation) 
in any one year.” The current threshold 
after adjustment for inflation is $136 
million, using the most current (2010) 
Implicit Price Deflator for the Gross 
Domestic Product. FDA does not expect 
this proposed rule to result in any one- 
year expenditure that would meet or 
exceed this amount. 


A. Costs of the Proposed Rule 


Under the proposed rule, FDA would 
require producers in the cardiovascular 
permanent pacemaker electrode 


industry to obtain PMA or establish a 
PDP before marketing new products. 
Similarly, producers of cardiovascular 
permanent pacemaker electrodes that 
are already on the market would need 
to submit PMA applications or establish 
PDPs in order to continue commercial 
distribution of these products. Based on 
an analysis of registration and listing 
data, manufacturer Web sites, and 
responses to previous Federal Register 
requests for comment; FDA estimates 
that 5 to 10 manufacturers are marketing 
approximately 18 to 23 devices that 
would be affected by this proposed rule. 
We therefore estimate that the proposed 
rule would generate between 18 and 23 
PMA or PDP submissions. FDA has 
estimated an upper bound on the cost of 
PMA at approximately $1,000,000 (see, 
for example, 73 FR 7501, February 8, 
2008), and we assume that the cost of a 
PDP is roughly equal to that of a PMA; 
this yields a rule-induced upfront cost 
of between $18 and $23 million. We 
lack data with which to estimate how 
the burden of this cost would be , 
distributed among device 
manufacturers, patients and insurance 
providers. 

For a new product (i.e., a 
cardiovascular permanent pacemaker 
electrode not currently on the market), 
the rule-induced cost would be the 
difference between the cost of preparing 
and submitting a premarket approval 
application and the cost of preparing 
and submitting a 510(k) application. 
However, FDA has not received any 
submissions for new devices of the type 
subject to the proposed rule since 
August 2004. We expect the recent. 
pattern of zero submissions to continue; 
therefore, the proposed rule would not 
generate submission costs on an ongoing 
basis. 

Some producers of devices that are 
subject to the proposed rule could be 
dissuaded from seeking approval by the 
cost of submitting a PMA application or 
by a low expectation that FDA would 
grant approval for their products. In 
these cases, producers would 
experience a rule-induced cost equal to 
the foregone expected profit on the 
withdrawn or withheld cardiovascular 
permanent pacemaker electrodes, which 
is necessarily less than the cost of PMA 
submission (otherwise, the producers in 
question would not be dissuaded from 
seeking PMA). Additionally, there 
would be a welfare loss experienced by 
consumers who would, in the absence 
of the proposed rule, use the 
cardiovascular permanent pacemaker 
electrodes that would be withdrawn or 
withheld from the market as a result of 
the call for PMA or PDP. Due to the lack 
of sufficient market data, we cannot 


quantify these consumers’ welfare loss. 
FDA requests comment on this issue 
and on all methods and results of our 
cost estimation. 

In addition to the cost to industry of . 
preparing and submitting PMAs or 
PDPs, the proposed rule would impose 
incremental review costs on FDA. 
Geiger (2005) (Ref. 1) estimated that, for 
devices reviewed by FDA’s Center for 
Devices and Radiological Health in 2003 
and 2004, review costs averaged 
$563,000 per PMA. Updated for 
inflation (using U.S. Department of 
Commerce, 2011) (Ref. 2) to 2010 
dollars, this average review cost 
becomes $653,000 per PMA. Thus, the 
proposed rule’s review-related costs are 
expected to be between $11.8 million 
(18 x $653,000) and $15.0 million (23. x 
$653,000). A portion of this total would 
be paid by industry in the form of user 
fees, with the remainder coming from 
general revenues. FDA's Data universal 
numbering system database reveals that 
the manufacturers affected by this 
proposed rule have annual revenues 
over $100 million, so they would not be 
eligible for small business user fees. The 
standard user fee is currently set at 
$236,298 for a premarket application 
(PMA or PDP) (75 FR 45632 at 45643), 
so user fees would likely cover $4.3 
million (= 18*$236,298) to $5.4 million 
(= 23*$236,298) of FDA review costs, 
with the remaining $7.5 to $9.6 million 
coming from general revenues. 


B. Benefits of the Proposed Rule 


The proposed requirement for 
premarket approval applications or 
product development protocols for 
cardiovascular permanent pacemaker 
electrodes would produce social 
benefits equal to the value of the 
information generated by the safety and 
effectiveness tests that producers would 
be required to conduct as part of the 
PMA or PDP process. Provided first to 
FDA, this information would eventually 
assist physicians, patients and 
insurance providers in making more 
informed decisions about these devices. 
FDA expects there to be approximately 
18 to 23 PMA or PDP submissions as a 
result of the proposed rule, but we are 
unable to quantify the value of 
information associated with each 
submission. We request comment on 
this issue. 


X. Paperwork Reduction Act of 1995 


This proposed rule refers to 
previously approved collections of 
information found in FDA regulations. 
These collections of information are 
subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1995 
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(44 U.S.C. 3501-3520). The collections 
of information in 21 CFR part 812 have 
been approved under OMB control | 
number 0910-0078; the collections of 
information in 21 CFR part 807, subpart 
E have been approved under OMB 
control number 0910—0120; the 
collections of information in 21 CFR 
part 814, subpart B have been approved 
under OMB contro! number 0910-0231; 
and the collections of information under 
21 CFR part 801 have been approved 
under OMB control number 0910—0485. 


XI. Proposed Effective Date 


FDA is proposing that any final rule 
based on this proposal become effective 
on the date of its publication in the 
Federal Register or at a later date if 
stated in the final rule. 


XII. Comments 


Interested persons may submit to the 
Division of Dockets Management (see 
ADDRESSES), either electronic or written 
comments regarding this document. It is 
only necessary to send one set of 
comments. It is no longer necessary to 
send two copies of mailed comments. 
Identify comments with the docket 
number found in brackets in the 
heading of this document. Received 
comments may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 


XIII. References 


The following references have been 
placed on display in the Division of _ 
Dockets Management (HF A-305), Food 
and Drug Administration, 5630 Fishers 
Lane, Rm. 1061, Rockville, MD 20852, 
and may be seen by interested persons 
between 9 a.m. and 4 p.m., Monday 
through Friday. (FDA has verified the 
Web site address, but FDA is not 
responsible for any subsequent changes 
to the Web site after this document 
publishes in the Federal Register.) 


1. Geiger, Dale R, “FY 2003 and 2004 Unit 
Costs for the Process of Medical Device 
Review,” September 2005, http://www. 
fda.gov/downloads/MedicalDevices/ 
DeviceRegulationandGuidance/ 
Overview/MedicalDeviceUserFeeand 
ModernizationActMDUFMA/umc109216. 

2. U.S. Department of Commerce, Bureau of 
Economic Analysis, National Income and 
Product Accounts Table 1.1.9, http:// 
www.bea.gov/national/nipaweb/ 
SelectTable.asp, accessed March 25, 
2011. 


List of Subjects in 21 CFR Part 870 

Medical devices. 

Therefore, under the Federal Féod, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR part 870 be amended as follows: 


PART 870—CARDIOVASCULAR 
DEVICES 


1. The authority citation for 21 CFR 
part 870 continues to read as follows: 


Authority: 21 U.S.C. 351, 360, 360c, 360e, 
360}, 371. 


2. Section 870.3680 is amended by 
revising paragraph (c) to read as follows: 


§ 870.3680 Cardiovascular permanent or 


temporary pacemaker electrode. 
* 


* * * 


(c) Date PMA or notice of completion 
of PDP is required. A PMA or notice of 
completion of a PDP is required to be 
filed with the Food and Drug 
Administration on or before [A DATE 
WILL BE ADDED 90 DAYS AFTER 
DATE OF PUBLICATION OF A 
FUTURE FINAL RULE IN THE 
FEDERAL REGISTER], for any 
permanent pacemaker electrode that 
was in commercial distribution before 
May 28, 1976, or that has, on or before 
[A DATE WILL BE ADDED 90 DAYS 
AFTER DATE OF PUBLICATION OF A 
FUTURE FINAL RULE IN THE 
FEDERAL REGISTER], been found to be 
substantially equivalent to any ‘ 
permanent pacemaker electrode that 
was in commercial distribution before 
May 28, 1976. Any other permanent 
pacemaker electrode shall have an 
approved PMA or declared completed 
PDP in effect before being placed in 
commercial distribution. 

Dated: August 2, 2011. 

Nancy K. Stade, 


Deputy Director for Policy, Center for Devices 
and Radiological Health. 


[FR Doc. 2011-19959. Filed 8—5—11; 8:45 am] 
BILLING CODE 4160-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 882 
[Docket No. FDA-2011-—N-0504] 
Effective Date of Requirement for 


Premarket Approval for Cranial 
Electrotherapy Stimulator 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
require the filing of a premarket 
approval application (PMA) or a notice 
of completion of a product development 
protocol (PDP) for the Cranial 
Electrotherapy Stimulator. The Agency 
is also summarizing its proposed 


findings regarding the degree of risk of 
illness or injury designed to be 
eliminated or reduced by requiring this 
device to meet the statute’s approval 
requirements and the benefits to the 
public from the use of the device. In 
addition, FDA is announcing the 
opportunity for interested persons to 
request that the Agency change the 
classification of the cranial 
electrotherapy stimulator based on new 
information. This action implements 
certain statutory requirements. 

DATES: Submit either electronic or 
written comments by November 7, 2011. 
Submit requests for a change in 
classification by August 23, 2011. FDA 
intends that, if a final rule based on this 
proposed rule is issued, anyone who 
wishes to continue to market the device 
will need to submit a PMA within 90 
days of the effective date of the final 
rule. Please see section XII of this 
document for the effective date of any 
final rule that may publish based on this 
proposal. 


ADDRESSES: You may submit comments, 
identified by Docket No. FDA—2011-—N- 
0504 by any of the following methods: 


Electronic Submissions 


Submit electronic comments in the 
following ways: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 


Written Submissions 


Submit written submissions in the 
following ways: 

Fax: 301-827-6870. 

e Mail/Hand delivery/Courier (For 
paper, disk, or CD-ROM submissions): 
Division of Dockets Management (HFA— 
305), Food and Drug Administration, 
5630 Fishers Lane, Rm. 1061, Rockville, 
MD 20852. 

Instructions: All submissions received 
must include the Agency name and 
Docket No. FDA—2011—N-0504 for this 
rulemaking. All comments received may 
be posted without change to http:// 
www.regulations.gov, including any _ 
personal information provided. For 
additional information on submitting 
comments, see the ‘“‘Comments”’ heading 
of the SUPPLEMENTARY INFORMATION 
section of this document. 

Docket: For access to the docket to 


read background documents or 


comments received, go to http://www. 
regulations.gov and insert the docket 
number, found in brackets in the 
heading of this document, into the — 
“Search” box and follow the prompts 
and/or go to the Division of Dockets 
Management, 5630 Fishers Lane, Rm. 
1061, Rockville, MD 20852. 
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FOR FURTHER INFORMATION CONTACT: 
Timothy Marjenin, Center for Devices 
and Radiological Health, Food and Drug 
Administration, 10903 New Hampshire 
Ave., Bldg. 66, rm. 2258, Silver Spring, 
MD 20993-0002, 301-796-6502, e-mail: 
timothy.marjenin@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background—Regulatory Authorities 


The Federal Food, Drug, and Cosmetic 
Act (the FD&C Act), as amended by the 
Medical Device Amendments of 1976 
(the 1976 amendments) (Pub. L. 94— 
295), the Safe Medical Devices Act of 
1990 (SMDA) (Pub. L. 101-629), and the 
Food and Drug Administration 
Modernization Act of 1997 (FDAMA) 
(Pub. L. 105-115), the Medical Device 
User Fee and Modernization Act of 2002 
(MDUFMA) (Pub. L. 107—250), the 
Medical Devices Technical Corrections 
Act (Pub. L. 108-214), and the Food and 
Drug Administration Amendments Act 
of 2007 (Pub. L. 110-85), among other 
amendments, establish a comprehensive 
system for the regulation of medical 
devices intended for human use. 
Section 513 of the FD&C Act (21 U.S.C. 
360c) established three categories 
(classes) of devices, reflecting the 
regulatory controls needed to provide 
reasonable assurance of their safety and 
effectiveness. The three categories of 
devices are class I (general controls), 
class II (special controls), and class III 
(premarket approval). 

Under section 513 of the FD&C Act, 
devices that were in commercial 
distribution before the enactment of the 
1976 amendments, May 28, 1976 
(generally referred to as preamendments 
devices), are classified after FDA has: (1) 
Received a recommendation from a 
device classification panel (an FDA 
advisory committee); (2) published the 
panel’s recommendation for comment, 
along with a proposed regulation 
classifying the device; and (3) published 
a final regulation classifying the device. 
FDA has classified most 
preamendments devices under these 
procedures. 

Devices that were not in commercial 
distribution prior to May 28, 1976 
(generally referred to as 
postamendments devices) are 
automatically classified by section 
513(f) of the FD&C Act into class III 
without any FDA rulemaking process. 
Those devices remain in class III and 
require premarket approval unless, and 
until, the device is reclassified into class 
I or II or FDA issues an order finding the 
device to be substantially equivalent, in 
accordance with section 513(i) of the 
FD&C Act, to a predicate device that 
does not require premarket approval. 
The Agency determines whether new 


devices are substantially to 
predicate devices by means of 
premarket notification procedures in 
section 510(k) of the FD&C Act (21 
U.S.C. 360(k)) and 21 CFR part 807. 

A preamendments device that has 
been classified into class II] may be 
marketed by means of premarket 
notification procedures (510(k) process) 
without submission of a PMA) until 
FDA issues a final regulation under 
section 515(b) of the FD&C Act (21 
U.S.C. 360e(b)) requiring premarket 
approval. Section 515(b)(1) of the FD&C 
Act establishes the requirement that a 
preamendments device that FDA has 
classified into class III is subject to 
premarket approval. A preamendments 
class III device may be commercially 
distributed without an approved PMA 
or a notice of completion of a PDP until 
90 days after FDA issues a final rule 
requiring premarket approval for the 
device, or 30 months after final 
classification of the device under 
section 513 of the FD&C Act, whichever 
is later. Also, a preamendments device 
subject to the rulemaking procedure 
under section 515(b) of the FD&C Act is 
not required to have an approved 
investigational device exemption (IDE) 
(see part 812 (21 CFR part 812)) 
contemporaneous with its interstate 
distribution until the date identified by 
FDA in the final rule requiring the 
submission of a PMA for the device. At 
that time, an IDE is required only if a 
PMA has not been submitted or a PDP 
completed. 

Section 515(b)(2)(A) of the FD&C Act 
provides that a proceeding to issue a 
final rule to require premarket approval 
shall be initiated by publication of a: 
notice of proposed rulemaking 
containing: (1) The regulation; (2) 
proposed findings with respect to the 
degree of risk of illness or injury 
designed to be eliminated or reduced by 
requiring the device to have an 
approved PMA or a declared completed 
PDP and the benefit to the public from 
the use of the device; (3) an opportunity 
for the submission of comments on the 
proposed rule and the proposed 
findings; and (4) an opportunity to 


request a change in the classification of — 


the device based on new information 
relevant to the classification of the 
device. 

Section 515(b)(2)(B) of the FD&C Act 
provides that if FDA receives a request 
for a change in the classification of the 
device within 15 days of the publication 
of the notice, FDA shall, within 60 days 
of the publication of the notice, consult 
with the appropriate FDA advisory 
committee and publish a notice denying 
the request for change in reclassification 
or announcing its intent to initiate a 


proceeding to reclassify the device 
under section 513(e) of the FD&C Act. 
Section 515(b)(3) of the FD&C Act 
provides that FDA shall, after the close 
of the comment period on the proposed 
rule and consideration of any comments 


. received, issue a final rule to require 


premarket approval or publish a 
document terminating the proceeding 
together with the reasons for such 
termination. If FDA terminates the 
proceeding, FDA is required to initiate 
reclassification of the device under 
section 513(e) of the FD&C Act, unless 
the reason for termination is that the 
device is a banned device under section 
516 of the FD&C Act (21 U.S.C. 360f). 

When a proposed rule to require 
premarket approval for a 
preamendments device is finalized, 
section 501(f)(2)(B) of the FD&C Act (21 
U.S.C. 351(f)(2)(B)) requires that a PMA 
or notice of completion of a PDP for any 
such device be filed within 90 days of 
the date of issuance of the final rule or 
30 months after the final classification 
of the device under section 513 of the 
FD&C Act, whichever is later. If a PMA 
or notice of completion of a PDP is not 
filed by the later of the two dates, 
commercial distribution of the device is 
required to cease since the device would 
be deemed adulterated under section 
501(f) of the FD&C Act. 

The device may, however, be 
distributed for investigational use.if the 
manufacturer, importer, or other 
sponsor of the device complies with the 
IDE regulations. If a PMA or notice of 
completion of a PDP is not filed by the 
later of the two dates, and the device 
does not comply with IDE regulations, 
the device is deemed to be adulterated 
within the meaning of section 
501(f)(1)(A) of the FD&C Act, and 
subject to seizure and condemnation 
under section 304 of the FD&C Act (21 
U.S.C. 334) if its distribution continues. 
Shipment of devices in interstate 
commerce will be subject to injunction 
under section 302 of the FD&C Act (21 
U.S.C. 332), and the individuals 
responsible for such shipment will be 
subject to prosecution under section 303 
of the FD&C Act (21 U.S.C. 333). In the 
past, FDA has requested that 
manufacturers take action to prevent the 
further use of devices for which no PMA 
or PDP has been filed and may 
determine that such a request is 
appropriate for the cranial 
electrotherapy stimulator. 

The FD&C Act does not permit an 


‘extension of the 90-day period after 


issuance of a final rule within which an 
application or a notice is required to be 
filed. The House Report on the 1976 
amendments states that: “(t]he thirty 
month grace period afforded after 
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classification of a device into class III 

* * * is sufficient time for 
manufacturers and importers to develop 
the data and conduct the investigations 
necessary to support an application for 
premarket approval (H. Rept. 94-853, 
94th Cong., 2d sess. 42 (1976)).”’ 

The SMDA added section 515(i) to the 
FD&C Act requiring FDA to review the 
classification of preamendments class III 
devices for which no final rule requiring 
the submission of PMAs has been 
issued, and to determine whether or not 
each device should be reclassified into 
class I or class II or remain in class II. 
For devices remaining in class III, the 
SMDA directed FDA to develop a 
schedule for issuing regulations to 
require premarket approval. The SMDA 
does not, however, prevent FDA from 
proceeding immediately to rulemaking 
under section 515(b) of the FD&C Act on 
specific devices, in the interest of public 
health, independent of the procedures 
of section 515({i). Proceeding directly to 
rulemaking under section 515(b) of the 
FD&C Act is consistent with Congress’ 
objective in enacting section 515(i), i.e., 
that preamendments class III devices for 
which PMAs have not been previously 
required either be reclassified to class I 
or class II or be subject to the 
requirements of premarket approval. 
Moreover, in this proposal, interested 
persons are being offered the 
opportunity to request reclassification of 
the cranial electrotherapy stimulator. 


II. Dates New Requirements Apply 


In accordance with section 515{b) of 
the FD&C Act, FDA is proposing to 
require that a PMA or a notice of 
completion of a PDP be filed with the 
Agency for the cranial electrotherapy 
stimulator within 90 days after issuance 
of any final rule based on this proposal. 
An applicant whose device was legally 
in commercial distribution before May 
28, 1976, or whose device has been 
found to be substantially equivalent to 
such a device, will be permitted to 
continue marketing such class III 
devices during FDA’s review of the 
PMA or notice of completion of the 
PDP. FDA intends to review any PMA 
for the device within 180 days, and any 
notice of completion of a PDP for the 
device within 90 days of the date of . 
filing. FDA cautions that under section 
515(d)(1)(B)(i) of the FD&C Act, the 
Agency may not enter into an agreement 
to extend the review period for a PMA 
beyond 180 days unless the Agency 
finds that “the continued availability of 
the device is necessary for the public 
health.” 

FDA intends that under § 812.2(d), the 
preamble to any final rule based on this 
proposal will state that, as of the date on 


which the filing of a PMA or a notice 
of completion of a PDP is required to be 
filed, the exemptions from the 
requirements of the IDE regulations for 
preamendments class III devices in 

§ 812.2(c)(1) and (c)(2) will cease to 
apply to any device that is: (1) Not 
legally on the market on or before that 
date or (2) legally on the market on or 
before that date but for which a PMA or 


notice of completion of a PDP is not 


filed by that date, or for which PMA 


_approval has been denied or withdrawn. 


If a PMA or notice of completion of 
a PDP for the cranial electrotherapy 
stimulator is not filed with FDA within 
90 days after the date of issuance of any 
final rule requiring premarket approval 
for the device, commercial! distribution 
of the device must cease. The device 
may be distributed for investigational 
use only if the requirements of the IDE 
regulations are met. The requirements 
for significant risk devices include 
submitting an IDE application to FDA 
for its review and approval. An 
approved IDE is required to be in effect 
before an investigation of the device 
may be initiated or continued under 
§ 812.30. FDA, therefore, cautions that 
IDE applications should be submitted to 
FDA at least 30 days before the end of 
the 90-day period after the issuance of 
the final rule to avoid interrupting 
investigations. 


Ill. Proposed Findings With Respect to 
Risks and Benefits 


As required by section 515(b) of the 
FD&C Act, FDA is publishing its 
proposed findings regarding: (1) The 
degree of risk of illness or injury 
designed to be eliminated or reduced by 
requiring that the cranial electrotherapy 
stimulator have an approved PMA ora 
declared completed PDP and (2) the 
benefits to the public from the use of the 
cranial electrotherapy stimulator. 

These findings are based on the 
reports and recommendations of the 
advisory committee (panel) for the 
classification of this device along with 
information submitted in response to 
the 515(i) Order, (74 FR 16214, April 9, 
2009), and any additional information 
that FDA has encountered. Additional 
information regarding the risks as well 
as Classification associated with this 
device type can be found in the 
following documents published in the 
Federal Register on these dates: 
November 28, 1974 (43 FR 55716), 
September 4, 1979 (44 FR 51770), 
January 6, 1989 (54 FR 550), August 31, 
1993 (58 FR 45865), August 24, 1995 (60 
FR 43967), November 22, 1996 (61 FR 
59448), January 28, 1997 (62 FR 4023), 
and June 4, 1997 (62 FR 30456 and 62 
FR 30600). 


IV. Devices Subject to This Proposal 


Cranial electrotherapy stimulator (21 
CFR 882.5800) 


A. Identification 


A cranial electrotheraphy stimulator 
is a device that applies electrical current 
to a patient’s head to treat insomnia, 
depression, or anxiety. 


B. Summary of Data 


The Neurological Devices Panel that 
discussed original classification for the 
cranial electrotherapy stimulator (CES) 
device in 1977 and 1978 ultimately 
recommended that the device be 
classified into class III because 
satisfactory device effectiveness had not 
been demonstrated. The panel 
considered information from the 
National Research Council, which 
reviewed 88 published studies on CES 
and concluded that the device has not 
been shown to be effective in treating 
any of the conditions for which it was 
prescribed. In addition, the panel 
indicated that it was not possible to 
establish an adequate performance 
standard for CES because the 
characteristics of the electrical current 
necessary for potential effectiveness 
were not known. The panel believed | 
that general controls would not provide 
sufficient control over these 
characteristics, and that the device 
presented a potential unreasonable risk 
of illness or injury to the patient if the 
practitioner relied on the device, and it 
was ineffective in treating the patient’s 
illness. Therefore, the panel 
recommended that premarket approval 
Was necessary to assure the safety and 
effectiveness of CES devices. 

In support of a subsequent proposed 
rule in 1993 for classification of CES 
into class III, FDA performed a literature 
review and identified additional studies 
that had been performed for CES. After 
a review of the scientific literature, FDA 
concluded that the effectiveness of CES 
had still not been established by 
adequate scientific evidence. 

FDA has performed a literature search 
for studies of CES published after the 
1993 proposed rule (January 1, 1993, to 
present). Many.studies were excluded 


_from further review because they were 


conducted on very specific populations 
(e.g.,. alcoholics or other types of 
substance abuse), and therefore were not 
representative of the general population 
suffering from insomnia, anxiety, or 
depression. Six studies were identified 
for further review (Refs. 1 through 6). 
FDA also identified two relevant meta- 
analyses (Refs. 7 and 8). 

The Bystritsky et al. study (Ref. 1) was 
conducted open-label, and on only 12 
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subjects. The study involved 
observational baseline versus post- 
treatment without a control and 
therefore provided insufficient evidence 
of safety and effectiveness. The 
Heffernan study (Ref. 2) concludes that 
a single CES treatment may have 
physiologic effects; however, no 
outcomes of anxiety, depression or 
insomnia were measured and the study 
was conducted on only 20 subjects. The 
- Overcash study (Ref. 3) was a 
retrospective study design and used an 
anxiety rating scale that was not 
validated. The Voris study (Ref. 4) 
analyzed only a subgroup of 
“psychiatric subjects’”’ which included 
many types of anxiety disorders as well 
as non-anxiety psychiatric disorders. 
The subgroup represents a 
diagnostically heterogeneous group. The 
subgroup analysis was not pre-specified 
and the number of subjects per 
subgroup was not specified. The Hyun 
study (Ref. 5) was a randomized 
controlled trial of 60 subjects. However, 
‘the indication under investigation was 
preoperative anxiety, which may not be 
indicative of an Axis I anxiety disorder. 
Moreover, the outcome measure, a 5- 
point Likert scale rating of anxiety, was 
not a standardized validated rating 
instrument. The Winick study (Ref. 6), 
which was a randomized controlled trial 
of 33 subjects with anxiety prior to 
dental procedures and utilized a 7-point 
Likert scale, suffers from the same 
limitations as the Hyun study. 


The O’Conner meta-analysis (Ref. 7) 
examined the effect of CES on reduction 
of primary and secondary withdrawal 
symptoms among various chemically 
dependent populations. The results of 
this analysis do not relate to the 
question of safety and effectiveness 
since the labeled indications for CES 
currently include insomnia, depression, 
or anxiety, and not withdrawal 
symptoms of chemical dependence. The 
Klawansky meta-analysis (Ref. 8) was 
based on an examination of literature on 
CES versus sham treatment. Although 
the analysis showed CES to be more 
effective than sham for anxiety, the 
study populations showed great 
heterogeneity of diagnostic categories 
(e.g., in many cases anxiety was not the 
primary diagnOsis, but rather one of a 
number of symptomatic outcome 
measures collected during a trial). 
Therefore, it is unclear whether the 
finding can be generalized to support 
the effectiveness of CES in — 
homogeneous populations of 
individuals suffering from anxiety, 
depression, or insomnia. Also, many of 
the studies evaluated in the Klawansky 


meta-analysis involved insufficient 
blinding. 

FDA ma concluded from a review of 
the scientific literature and the 
information provided in the 515(i) call 
for information (74 FR 16214) that the 
effectiveness of CES has not been 
established by adequate scientific 
evidence and the Agency continues to 
agree with the panel’s recommendation. 


C. Risks to Health 


.© Worsening of the condition being 
treated—lIf the device is not effective 
and the patient is not treated in a 
conventional manner, the patient’s 
psychological condition may worsen. 

e Skin irritation—The electrodes or 
the conductive cream used with the 
electrodes may cause skin irritation. 

e Headaches—Reported cases of 
adverse effects of CES devices include 
headaches following treatment with 
electrical stimulation. 

e Potential risk of seizure—electrical 
stimulation of the brain may result in 
seizures, particularly in patients with a 
history of seizure. 

e Blurred vision—placement of 
electrodes over the eyes may cause 
blurred vision. 

e Potential adverse effects from 
electrical stimulation of the brain—The 
physiological effects associated with 
electrical stimulation of the brain by 
these devices have not been studied 
systematically; therefore, adverse effects 
which may be caused by these electrical 
stimuli remain unknown. 


V. PMA Requirements 


A PMA for the cranial electrotherapy 
simulator must include the information 
required by section 515(c)(1) of the 
FD&C Act. Such a PMA should also 
include a detailed discussion of the 
risks identified previously, as well as a 
discussion of the effectiveness of the 
device for which premarket approval is 
sought. In addition, a PMA must 
include all data and information on: (1) 
Any risks known, or that should be 
reasonably known, to the applicant that 
have not been identified in this 
document; (2) the effectiveness of the 
device that is the subject of the 
application; and (3) full reports of all 
preclinical and clinical information 
from investigations on the safety and 
effectiveness of the device for which 
premarket approval is sought. 

A PMA must include valid scientific 
evidence to demonstrate reasonable 
assurance of the safety and effectiveness 
of the device for its intended use (see 
§ 860.7(c)(2)). Valid scientific evidence 
is ““evidence from well-controlled 


_ investigations, partially controlled 


studies, studies and objective trials 


without matched controls, well- 
documented case histories conducted by 
qualified experts, and reports of 
significant human experience with a 
marketed device, from which it can 
fairly and responsibly be concluded by 
qualified experts that there is reasonable 
assurance of the safety and effectiveness 
of a device under its conditions of use. 

* * * Isolated case reports, random 
experience, reports lacking sufficient 
details to permit scientific evaluation, 
and unsubstantiated opinions are not 
regarded as valid scientific evidence to 
show safety or effectiveness. * * *” (21 
CFR 860.7(c)(2)). 


~ VI. PDP Requirements 


A PDP for the cranial electrotherapy 
stimulator may be submitted in lieu of 
a PMA, and must follow the procedures 
outlined in section 515(f) of the FD&C 
Act. A PDP must provide: (1) A 
description of the device, (2) preclinical 
trial information (if any), (3) clinical 
trial information (if any), (4) a 
description of the manufacturing and 
processing of the device, (5) the labeling 
of the device, and (6) all other relevant 
information about the device. In 
addition, the PDP must include progress 
reports and records of the trials 
conducted under the protocol on the 
safety and effectiveness of the device. 


VII. Opportunity To Request a Change 
in Classification 


Before requiring the filing of a PMA 
or notice of completion of a PDP for a 
device, FDA is required by section 
515(b)(2)(A)(i) through (b)(2)(A)(iv) of 
the FD&C Act and § 860.132 to provide 
an opportunity for interested persons to 
request a change in the classification of 
the device based on new information 
relevant to the classification. Any 
proceeding to reclassify the device will 
be under the authority of section 513(e) 
of the FD&C Act. 

A request for a change in the 
classification of these devices is to be in 
the form of a reclassification petition 
containing the information required by 
§ 860.123, including new information 
relevant to the classification of the 
device. 

The Agency advises that to ensure 
timely filing of any such petition, any 
request should be submitted to the 
Division of Dockets Management (see 
ADDRESSES) and not to the address 
provided in § 860.123(b)(1). If a timely 
request for a change in the classification 
of these devices is submitted, the 
Agency will, within 60 days after 
receipt of the petition, and after 
consultation with the appropriate FDA 
resources, publish an order in the 
Federal Register that either denies the 
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request or gives notice of its intent to 
initiate a change in the classification of 
the device in accordance with section 
513(e) of the FD&C Act and 21 CFR 
860.130 of the regulations. 


VII. Environmental Impact 


The Agency has determined under 21 
CFR 25.30(h) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


IX. Analysis of Impacts 


FDA has examined the impacts of the 
proposed rule under Executive Order 
12866, Executive Order 13563, the 
Regulatory Flexibility Act (5 U.S.C. 
601-612) and the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4). 
Executive Orders 12866 and 13563 
direct Agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The Agency 
believes that this proposed rule is not a 
significant action under Executive Order 
12866. 

The Regulatory Flexibility Act 
requires Agencies to analyze regulatory 
options that would minimize any 
significant impact of a rule on small 
entities. The Agency proposes to certify 
that the rule would not have a 
significant economic impact on a 
substantial number of small entities. 

Section 202(a) of the Unfunded 
Mandates Reform Act of 1995 requires 
that Agencies prepare a written 
statement, which includes an 
assessment of anticipated costs and 
benefits, before proposing ‘‘any rule that 
includes any Federal mandate that may 
result in the expenditure by State, local, 
and tribal governments, in the aggregate, 
or by the private sector, of $100,000,000 
or more (adjusted annually for inflation) 
in any one year.” The current threshold 
after adjustment for inflation is $136 
million, using the most current (2010) 
Implicit Price Deflator for the Gross 
Domestic Product. FDA does not expect 
this proposed rule to result in any one- | 
year expenditure that would meet or 
exceed this amount. 


A. Benefits of the Proposed Rule 


The proposed requirement for PMAs 
or PDPs for CES would generate social 
benefits equal to the value of the 
information generated by the safety and 


effectiveness tests that CES producers 
would be required to conduct under the 
proposed call for PMAs or PDPs. 
Provided first to FDA, this information 
would eventually assist physicians, 
patients and insurance providers in 
making more informed decisions about 
CES. 

There is reason to believe that current 
decisions about CES use are based on 
incomplete information. In their 1995 
meta-analysis of CES research, 
Klawansky et al. (Ref. 8) find that most - 
CES studies in the literature are beset 
with weaknesses, such as small sample 


. size, incomplete statistical reporting, 


and potential bias from authors who 
have commercial interests in CES 
products. Klawansky and coauthors also 
express concern that only three of the 18 
studies they examined were truly 
double-blinded, and patient blinding 
may have been insufficient in some 
cases due to the difficulty of mimicking 
in sham treatment the sensation 
produced by CES. More recent literature 
indicates that there is still much 
uncertainty about the safety and 
effectiveness of CES. 

If consumers, up until now, have been 
overestimating the safety and 
effectiveness of CES devices, then 
demand for these products would 
decrease as a result of the call for PMAs 
or PDPs, and consumers would 
purchase fewer CES devices and 
services than under the previous 
process whereby CES devices were 
cleared under the 510(k) process. For all 
the units purchased under the 510(k) 
clearance process that would not be 
purchased under the PMA or PDP 
approval process, society is currently 
incurring a cost equal to the difference 
between the producer’s cost of 
producing that unit and the dollar value 
of the health benefit experienced by the 
consumer. The avoidance of this cost 
represents the per-unit benefit to society 
of the proposed requirement for PMAs 
or PDPs; summing over all currently- 
marketed units yields society’s total 
benefit. This sum is bounded above by 
current consumer expenditure on CES 
devices (further discussion of this point 
appears in the Technical Appendix in 
section IX.D of this document). : 

Consumer expenditure on CES can be 
approximated by finding total producer 
revenue (this is only an approximation 
because any applicable taxes drive a 
wedge between expenditure and 
revenue). FDA estimates that there are 
approximately 11 producers currently 
marketing CES devices. Six of these 
producers appear in FDA’s Data 
universal numbering system database, - 
with sales revenue for the six ranging 
from $100,000 to $1.2 million per year. 


Manta.com (Ref. 9) reports sales revenue 
of less than $0.5 million for one of the 
producers not appearing in Data 
universal numbering system. (It appears 
that few CES producers market non-CES 
goods or services, so most of the firms’ 
revenue can be attributed to CES sales.) 
The average annual sales revenue of the 
7 producers for whom we have data is 
$515,000. Assuming that this average 
equals the CES industry’s overall 


_ average yields an estimate of annual 


CES producer revenue of 11 x 
$515,000=$5.67 million. As mentioned 
previously, in the case where additional 
safety and effectiveness information 
decreases demand, this revenue total 
provides an upper bound on the 
estimated benefit to society of requiring 
PMAs or PDPs for CES devices. 

If the additional testing associated 
with class II] PMA or PDP were to reveal 
that CES devices are safer and more 
effective than consumers currently 
believe, then demand for these products 
would increase. In this case, consumers 
currently purchase too few rather than 
too many CES devices as a result of 
incomplete information, and the benefit 
of the requirement for PMAs or PDPs 
would come from the increased use and 
associated health benefits of the devices. 
As discussed in the Technical Appendix 
in section IX.D of this document, FDA 
cannot in this case estimate a bound on. 
the total social benefit of requiring 
PMAs or PDPs. FDA requests comment 
on this issue and on all methods and 
results of our benefits estimation. 


B. Costs of the Proposed Rule 


Under the proposed rule, FDA would 
require producers in this industry to 
obtain PMA or establish a PDP before 
marketing new products. Currently, a 
CES producer receives clearance to 
market by submitting a 510(k). 
Therefore, the rule-induced cost per 
new product would be the difference 
between the cost of preparing and 
submitting a PMA application (which 
we assume to be approximately the 
same with PDP as with traditional PMA) 
and the cost of preparing and submitting 
a 510(k) application. Blozan and Tucker 
(Ref. 10) estimate the cost of an average 
510(k) at $500; since the mean number 
of pages for the 510(k) submissions in 
their sample is 24, the estimated cost 
per page is $21, or $36 after adjusting 
for inflation (Ref. 11). FDA records 
indicate that, recently, the one or two 
cranial electrotherapy stimulator 510(k) 
submissions received per year have 
consisted of several hundred pages 
each. Assuming an average of 300 pages 
per submission and a cost per page of 
$36 yields an average cost of preparing . 
and submitting a 510(k) of $11,000. FDA 
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has estimated an upper bound on the 
cost of PMA at approximately 
$1,000,000 (see, for example, 73 FR 
7498 at 7501, February 8, 2008); this 
yields a difference of $989,000 between 
the costs of PMA and 510(k) 
preparation. Multiplying this cost 
difference by the recent average of 1.5 
new CES submissions per year yields an 
annual rule-induced cost equal to $1.48 
million. Additionally, producers of CES 
products that are already on the market 
would need to submit PMA _ 
applications, costing approximately $1 
million each. FDA believes that there 
are approximately 13 such products, so 
there would be a rule-induced upfront 
cost of $13 million. 

These cost estimates are only correct 
if no producers would be dissuaded 
from introducing new products or 
seeking approval for currently-marketed 
products by the cost of submitting a 
PMA application or by changes in the 
possibility that FDA grants approval. In 
cases where producers are dissuaded 
from entering or attempting to stay in 
the market, the cost to industry of the 
proposed rule would be the foregone 
expected profit on the withdrawn or 
withheld CES devices, which is 
necessarily less than the cost of PMA 
submission (otherwise, the producers in 
question would not be dissuaded from 


seeking PMA); the $13 million upfront 
and $1.48 million annual estimates 
mentioned previously thus provide 
upper bounds on the submission-related 
cost that would be borne by industry. 
Excluded from these totals is the welfare 
loss that would be borne by consumers 
who would, in the absence of the 
proposed rule, use the CES devices that 
would be withdrawn or withheld from 
the market as a result of the call for 
PMAs or PDPs. Due to the lack of 
sufficient market data, we cannot 
quantify these consumers’ welfare loss. 
FDA requests comment on this issue 
and on all methods and results of our 
cost estimation. 

In addition to the cost to industry of 
preparing and submitting PMAs or 
PDPs, the proposed rule would impose 
review costs on FDA. Geiger (Ref. 12) 
estimated that, for devices reviewed by 
FDA’s Center for Devices and 
Radiological Health in 2003 and 2004, 


“review costs were $563,000 per PMA 


and $13,400 per 510(k). Updated for 
inflation (with Ref. 11) to 2010 dollars, 
these review costs become $653,000 per 
PMA and $15,500 per 510(k). Thus, the 
proposed rule’s review-related costs are 
expected to equal $8.49 million (= 13 x 
$653,000) upfront and $956,000 (= 1.5 x 
[$653,000 —$15,500]) per subsequent 
year. A portion of this total will be paid 


by industry in the form of user fees, 
with the remainder coming from general 
revenues. The CES manufacturers 
currently registered with FDA have 
annual revenues well under $100 
million, so they would likely be eligible 
for small business user fees, which are 
currently set at $59,705 for a premarket 
application (PMA or PDP) and $2,174 
for a 510(k) submission (75 FR 45641 at 
45643). Thus, user fees would likely 
cover $776,000 (= 13 x $59,705) of 
upfront and $86,000 (= 1.5 x [$59,705 
—$2,174]) of subsequent annual rule- 
induced review costs. Because annual 
revenues for CES manufacturers are also 
below $30 million, CES manufacturers 
submitting first premarket applications 
may qualify for user fee waivers; such 
cases would increase the portion of FDA 
review costs coming from general 
revenues above the current estimates of 
$7.71 million upfront and $870,000 per 
subsequent year and decrease the 
anticipated rule-induced change in user 
fee collections. 

Table 1 of this document displays all 
quantified benefits and costs of the 
proposed rule. We reiterate that most of 
our estimates represent extreme upper 
bounds. For both benefits and costs, the 
likely effects of the rule would be much 
smaller than the estimates appearing in 
table 1. 


TABLE 1—ESTIMATED UPPER BOUNDS OF BENEFITS AND COSTS 


[$ thousands] 


3% Discount rate 


Annual 


Ongoing Benefit: 
Better-informed Consumer Decisions 
Benefits: Ten-Year Total 

Upfront Costs: 

Industry PMA or PDP Preparation 
User Fees 
FDA Review, Net of User Fees 

Ongoing Costs: 

Industry PMA or PDP Preparation 


FDA Review, Net of User Fees 
Costs: Ten-Year Total 1 


7% Discount rate 

Present value Annual Present value 
48,324 5,665 39,789 
39,789 
13,000 13,000 13,000 
776 776 776 
7,710 7,710 7,710 
12,656 1,484 10,421 
736 86 606 
4,945 870 4,072 


C. Impact on Small Entities 


The Regulatory Flexibility Act 
requires Agencies to prepare an initial 
regulatory flexibility analysis if a 
proposed rule would have a significant 
effect on a substantial number of small 
businesses, non-profit organizations, 
local jurisdictions or other entities. Even 
though the producers of CES devices do 
tend to be small, only a very few entities 
participate in this market. FDA . 
estimates that there are approximately 


1Costs borne by consumers (in the form of welfare loss) are not estimated. 


11 producers currently marketing CES 
devices; there may also be a handful of 
affiliated businesses that would be 
affected by the requirement for PMAs or 
PDPs. Therefore, FDA tentatively 
concludes that this proposed rule would 
not have a significant economic impact 
on a substantial number of small 
entities. We request comment on this 
issue. 


D. Technical Appendix 


The supply-demand diagrams of 
figure 1 of this document illustrate the 
changes in the market for CES devices 
and services that would occur if the 
additional testing associated with class 
Ill pre-market approval were to reveal 
that CES devices are less safe and 
effective than consumers currently 
believe. In Panel A, the benefit of 
proposed requirement for PMAs or PDPs 
is represented by the shaded area below 
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the current market supply curve, above 
the better-informed, post-call for PMA 
demand curve (Demand;) and between 
the old and new quantities purchased 
(determined by the intersections of the 
pre- and post-call for PMAs or PDPs- 
demand curves with the current supply 
curve or the vertical axis). A similar 
shaded benefit area appears in Panel B, 
but in that case, there is an offsetting 
loss (shown as the shaded triangle 
between the pre- and post-call for PMAs 


or PDPs supply curves) caused by CES- 
producers passing on some costs related 
to PMAs and PDPs to consumers and 
consumers therefore purchasing even 
fewer CES devices or services than new 
information indicates they should. The 
overall benefit of the rule in Panel B is 
the difference between the areas of the 
Benefit and Loss triangles. In both 
panels of Figure 1, total CES.spending 
by consumers, equal to the revenue 
collected by CES producers and shown 


as the rectangle LMNO, provides an 
upper bound on the amount of the 
shaded rule-induced social benefit. 
While total spending/revenue always 
provides an overestimate of the social 
benefit, the amount of the over- 
estimation may range from moderate, as 
in Panel A (the case in which CES 
products disappear from the market), to 
extreme, as in Panel B (the case in 
which there is continued use of at least 
some CES products). 


Figure 1. The Benefit of Information in the Market for CES Devices and Services 


Price 


Price 


Possibility A 


If the additional testing associated 
with class II] marketing approval 
increases consumers’ confidence in the 
safety and effectiveness of CES devices, 
then demand for these products would 
increase, as depicted in figure 2 of this 
document. In this case, consumers 
currently purchase too few rather than 
too many CES devices and services as a 


Supply, 


Quantity O 


Quantity 


Possibility B 


result of incomplete information. The 
benefit to society of providing 
information can, as in Panel A of figure 
1, be depicted graphically as the area 
between the pre-call for PMA or PDP 
supply curve and the post-call for PMA 
or PDP demand curve, and between the 


_ old and new quantities consumed 


(determined by the intersections of the 


pre- and post-call for PMA or PDP 
demand curves with the pre- and post- 
call for PMA or PDP supply curves), but 
because the revenue rectangle LMNO 
does not contain the shaded benefit 
area, FDA cannot in this case estimate 

a bound on the total social benefit. . 


Supply, 
pply, pply, 
: 
Demand, 
O 
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Figure 2. The Benefit of Information in the Market for CES Devices and Services 


Price 


Supply, 


Demand, 


Demand, 


X. Federalism 


FDA has analyzed this proposed rule 
in accordance with the principles set 
forth in Executive Order 13132. FDA 
has determined that the proposed rule, 
if finalized, would not contain policies 
that would have substantial direct 
effects on the States, on the relationship 
between the National Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. 
Accordingly, the Agency tentatively 
concludes that the proposed rule does 
not contain policies that have 
federalism implications as defined in 
the Executive order and, consequently, 
a federalism summary impact statement 
is not required. 


XI. Paperwork Reduction Act of 1995 


This proposed rule refers to currently 
approved collections of information 
found in FDA regulations. These 
collections of information are subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501- 
3520). The collections of information in 
21 CFR part 812 have been approved 
under OMB control number 0910-0078; 
the collections of information in 21 CFR 
part 814, subpart B, have been approved 
under OMB control number 0910-0231; 
and the collections of information under 
21 CFR part 801 have been approved 
under OMB control number 0910-0485. 


Quantity 


XII. Proposed Effective Date 


FDA is proposing that any final rule 
based on this proposal become effective 
on the date of its publication in the 
Federal Register or at a later date if 
stated in the final rule: 


XIII. Comments 


Interested persons may submit to the 
Division of Dockets Management (see 
ADDRESSES), either electronic or written 
comments regarding this document. It is 
only necessary to send one set of 
comments. It is no longer necessary to 
send two copies of mailed comments. 
Identify comments with the docket 
number found in brackets in the 
heading of this document. Received 
comments may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 
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to the Web sites after this document 
publishes in the Federal Register.) 
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List of Subjects in 21 CFR Part 882 


Medical devices, Neurological 
devices. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
21 CFR part 882 be amended as follows: 


PART 882—NEUROLOGICAL DEVICES 


1. The authority citation for 21 CFR 
part 882 continues to read as follows: 


Authority: 21 U.S.C. 351, 360, 360c, 360e, 
360}, 371. 


2. Section 882.5800 is amended by 
revising paragraph (c) to read as follows: 


§ 882.5800 Cranial electrotherapy 
stimulator. 


* * * * * 


(c) Date PMA or notice of completion 
of PDP is required. A PMA or notice of 
completion of a PDP is required to be 
filed with the Food and Drug 
Administration on or before [A DATE 
WILL BE ADDED 90 DAYS AFTER 
DATE OF PUBLICATION OF A 
FUTURE FINAL RULE IN THE 
FEDERAL REGISTER], for any cranial 
electrotherapy stimulator device that 
was in commercial distribution before 
May 28, 1976, or that has, on or before 
[A DATE WILL BE ADDED 90 DAYS 
AFTER DATE OF PUBLICATION OF A 
FUTURE FINAL RULE IN THE 
FEDERAL REGISTER], been found to be 
substantially equivalent to any cranial 
electrotherapy stimulator device that 
was in commercial distribution before 
May 28, 1976. Any other cranial 
electrotherapy stimulator device shall 
have an approved PMA or declared 
completed PDP in effect before being 
placed in commercial distribution. 


Dated: August 2, 2011. 
Nancy K. Stade, 


Deputy Director for Policy, Center for Devices 
and Radiological Health. 


[FR Doc. 2011-19957 Filed 8-5—11; 8:45 am] 
BILLING CODE 4160-01-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


33 CFR Part 165. 

[Docket No. JSCG-2011-0254] 

RIN 1625-AA11 

Regulated Navigation Area, Zidell 


Waterfront Property, Willamette River, 
OR 


AGENCY: Coast Guard, DHS. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Coast Guard proposes the 
establishment of a Regulated Navigation 
Area (RNA) at the Zidell Waterfront 
Property located on the Willamette 
River in Portland, Oregon. This RNA is 
necessary to preserve the integrity of an 
engineered sediment cap as part of an 
Oregon Department of Environmental 
Quality (DEQ) required remedial action. 
This proposed RNA will do so by 
prohibiting activities that could disturb 
or damage the engineered sediment cap. 


DATES: Comments and related material 
must be received by the Coast Guard on 
or before November 7, 2011. 


ADDRESSES: You may submit comments 
identified by docket number USCG— 
2011-0254 using any one of the © 
following methods: 

(1) Federal eRulemaking Portal: 
http://www.regulations.gov. 

(2) Fax: 202-493-2251. 

(3) Mail: Docket Management Facility 
(M-—30), U.S. Department of 
Transportation, West Building Ground 
Floor, Room-W12-140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590- 
0001. 

(4) Hand delivery: Same as mail 
address above, between 9 a.m. and 
5 p.m., Monday through Friday, except 
Federal holidays. The telephone number 
is 202-366-9329. 

To avoid duplication, please use only 
one of these four methods. See the 
“Public Participation and Request for 
Comments” portion of the 
SUPPLEMENTARY INFORMATION section 
below for instructions on submitting 
comments, 


FOR FURTHER INFORMATION CONTACT: If 
you have questions on this proposed 
rule, call or e-mail MST1 Jaime Sayers, 


Waterways Management Division, 
Marine Safety Unit Portland, Coast 
Guard; telephone 503-240-9319, e-mail 
Jaime.a.Sayers@uscg.mil. If you have 
questions on viewing or submitting 
material to the docket, call Renee V. 
Wright, Program Manager, Docket 
Operations, telephone 202-366-9826. 
SUPPLEMENTARY INFORMATION: 


Public Participation and Request for 
Comments 


We encourage you to participate in 


' this rulemaking by submitting 


comments and related materials. All 
comments received will be posted 
without change to http:// 
www.regulations.gov and will include 
any personal information you have 
provided. 


Submitting Comments 


If you submit a comment, please 
include the docket number for this 
rulemaking (USCG—2011-0254), 
indicate the specific section of this 
document to which each comment 
applies, and provide a reason for each 
suggestion or recommendation. You 
may submit your comments and 
material online (via Attp:// 
www.regulations.gov) or by fax, mail, or 
hand delivery, but please use only one 
of these means. If you submit a 
comment online via http:// 
www.regulations.gov, it will be 
considered received by the Coast Guard 
when you successfully transmit the 
comment. If you fax, hand deliver, or 
mail your comment, it will be 
considered as having been received by 
the Coast Guard when it is received at 
the Docket Management Facility. We 
recommend that you include your name 
and a mailing address, an e-mail 
address, or a telephone number in the 
body of your document so that we can 
contact you if we have questions 
regarding your submission. 

To submit your comment online, go to 
http://www.regulations.gov, click on the 
“submit a comment” box, which will 
then become highlighted in blue. In the 
“Document.Type”’ drop down menu 
select ‘Proposed Rule” and insert 
“USCG-—2011-0254” in the ‘‘Keyword” 
box. Click ‘‘Search”’ then click on the 
balloon shape in the “Actions” column. 
If you submit your comments by mail or 
hand delivery, submit them in an 
unbound format, no larger than 81/2; by 
11 inches, suitable for copying and 
electronic filing. If you submit 
comments by mail and would like to 
know that they reached the Facility, 
please enclose a stamped, self-addressed 
postcard or envelope. We will consider 
all comments and material received 
during the comment period and may 
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change the rule based on your 
comments. 


Viewing Comments and Documents 


To view comments, as well as 
documents mentioned in this preamble 
as being available in the docket, go to 
http://www.regulations.gov, click on the 
“read comments” box, which will then 
become highlighted in blue. In the 
“Keyword” box insert ‘““USCG—2011- 
0254” and click “Search.” Click the 
“Open Docket Folder” in the “Actions” 
column. You may also visit the Docket 
Management Facility in Room W12-140 
on the ground floor of the Department 
of Transportation West Building, 1200 
New Jersey Avenue, SE., Washington, . 
DC 20590, between 9 a.m. and 5 p.m.,« 


Monday through Friday, except Federal - 


holidays. We have an agreement with 
the Department of Transportation to use 
the Docket Management Facility. 


Privacy Act 


Anyone can search the electronic 
form of comments received into any of 
our dockets by the name of the 
individual submitting the comment (or 
signing the comment, if submitted on 
behalf of an association, business, labor 
union, etc.). You may review a Privacy 
Act notice regarding our public dockets 
in the January 17, 2008, issue of the 

_Federal Register (73 FR 3316). 


Public Meeting 


We do not now plan to hold a public 
meeting. But you may submit a request 
for one on or before September 7, 2011 
using one of the four methods specified 
under ADDRESSES. Please explain why 
you believe a public meeting would be 
beneficial. If we determine that one 
would aid this rulemaking, we will hold 
one at a time and place announced by 
a later notice in the Federal Register. 


Basis and Purpose 


The Zidell Waterfront Property is 
placing an engineered sediment cap 
over contaminated sediments adjacent 
to the west bank of the Willamette River 
between approximate river miles 13.5 
and 14.2 as part of an Oregon 
Department of Environmental Quality 
(DEQ) required remedial action. 
Geographically this location starts at 
approximately the West bank of the 
Marquam Bridge and continues 
southerly, along the west bank of the 
Willamette River to the North end of 
Ross Island. 

The engineered sediment cap is 
designed to be compatible with normal 
port operations, but could be damaged 
by other maritime activities including 
anchoring, dragging, dredging, 
grounding of large vessels, deployment 


of barge spuds, etc. Such damage could 
disrupt the function or impact the 
effectiveness of the cap to contain the 
underlying contaminated sediment and 
shoreline soil in these areas. As such, 
this RNA is necessary to help ensure the 
cap is protected and will do so by 
prohibiting certain maritime activities 
that could disturb or damage it. 

The engineered sediment cap will 
also reduce the depth of the water close 
to the west bank of the Willamette River 
and, as a result, may limit some vessels 
from using that area of the river. 


Discussion of Proposed Rule 


The proposed rule would create an 
RNA covering all waters adjacent to the 
Zidell Waterfront Property on the 
Willamette River extending from the 
west bank of the river out 200 to 400 
feet into the river depending on the 
exact location between approximate 
river mile 14.2 near the Ross Island 
Bridge and approximate river mile 13.5 
near the Marquam Bridge. 


Regulatory Analyses 


We developed this proposed rule after 
considering numerous statutes and 
executive orders related to rulemaking. 
Below we summarize our analyses 
based on 13 of these statutes or 
executive orders. 


Regulatory Planning and Review 
This proposed rule is not a significant 


’ regulatory action under section 3(f) of 


Executive Order 12866, Regulatory 
Planning and Review, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. The Coast Guard has made this 
determination based on the fact that the 
RNA is limited in size and will not limit 
vessels from transiting or using the 
waters covered, except for activities that 
may damage the engineered sediment 
cap. 


Small Entities 


Under the Regulatory Flexibility Act 
(5 U.S.C. 601-612), we have considered 
whether this proposed rule would have 
a significant economic impact on a 
substantial number of small entities. 
The term ‘‘small entities’’ comprises 
small businesses, not-for-profit 
organizations that are independently 
owned and operated and are not 
dominant in their fields, and 
governmental jurisdictions with 
populations of less than 50,000. 

The Coast Guard certifies under 5 
U.S.C. 605(b) that this proposed rule 
would not have a significant economic 
impact on a substantial number of small 


entities. This proposed rule would affect 
the following entities, some of which 
might be small entities: The owners or 
operators of vessels operating in the area 
covered by the RNA. The RNA would 
not have a significant economic impact 
on a substantial number of small 
entities, however, because the RNA is 
limited in size and will not limit vessels 
from transiting or using the waters 
covered, except for activities that may 
damage the engineered sediment cap. 

If you think that your business, 
organization, or governmental 
jurisdiction qualifies as a small entity 
and that this rule would have a 
significant economic impact on it, 
please submit a comment (see 
ADDRESSES) explaining why you think it 
qualifies and how and to what degree 
this rule would economically affect it. 


Assistance for Small Entities 


Under section 213(a) of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Pub. L. 104-121), 
we want to assist small entities in 
understanding this proposed rule so that 
they can better evaluate its effects on 
them and participate in the rulemaking. 
If the rule would affect your small 
business, organization, or governmental 
jurisdiction and you have questions 
concerning its provisions o7 options for 
compliance, please contact MST1 Jaime 
Sayers, Waterways Management 
Division, Marine Safety Unit Portland, 
Coast Guard; telephone 503-240-9319, 
e-mail Jaime.A.Sayers@uscg.mil. The 
Coast Guard will not retaliate against 
small entities that question or complain 
about this proposed rule or any policy 
or action of the Coast Guard. 


Collection of Information 


This proposed rule would call for no 
new collection of information under the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501-3520.). 


Federalism 


A rule has implications for federalism 
under Executive Order 13132, 
Federalism, if it has a substantial direct 
effect on State or local governments and 
would either preempt State law or 
impose a substantial direct cost of 
compliance on them. We have analyzed 
this proposed rule under that Order and 
have determined that it does not have 
implications for federalism. 


Unfunded Mandates Reform Act 


The Unfunded Mandates Reform Act 
of 1995 (2 U.S.C. 1531-1538) requires 
Federal agencies to assess the effects of 
their discretionary regulatory actions. In 
particular, thé Act addresses actions . 
that may result in the expenditure by a 
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State, local, or tribal government, in the 
aggregate, or by the private sector of 
$100,000,000 (adjusted for inflation) or 
more in any one year. Though this 
proposed rule would not result in such 
an expenditure, we do discuss the _ 
effects of this rule elsewhere in this 
preamble. 


Taking of Private Property 


This proposed rule would not cause a 
taking of private property or otherwise 
have taking implications under 
Executive Order 12630, Governmental 
Actions and Interference with 
Constitutionally Protected Property 
Rights. 

Civil Justice Reform | 


This proposed rule meets applicable 
standards in sections 3(a) and 3(b)(2) of 
Executive Order 12988, Civil Justice 
Reform, to minimize litigation, 
eliminate ambiguity, and reduce 
burden. 


Protection of Children 


We have analyzed this proposed rule 
under Executive Order 13045, 
Protection of Children from 
Environmental Health Risks and Safety 
Risks. This rule is not an economically 
significant rule and would not create an 
environmental risk to health or risk to 
safety that might disproportionately 
affect children. 


Indian Tribal Governments 


This proposed rule does not have 
tribal implications under Executive 
Order 13175, Consultation and 
Coordination with Indian Tribal 
Governments, because it would not have 
a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes. 


Energy Effects 


We have analyzed this proposed rule 
under Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use. We have 
determined that it is not a “significant 
energy action” under that order because 
it is not a “significant regulatory action” 
under Executive Order 12866 and is not 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy. The Administrator of the Office 
of Information and Regulatory Affairs 
has not designated it as a significant 
energy action. Therefore, it does not 
require a Statement of Enefgy Effects 
under Executive Order 13211. 


Technical Standards 


The National Technology Transfer 
and Advancement Act (NTTAA) (15 
U.S.C. 272 note) directs agencies to use 
voluntary consensus standards in their 
regulatory activities unless the agency 
provides Congress, through the Office of - 
Management and Budget, with an 
explanation of why using these 
standards would be inconsistent with 
applicable law or otherwise impractical. 
Voluntary consensus standards are 
technical standards (e.g., specifications 
of materials, performance, design, or 
operation; test methods; sampling 
procedures; and related management 
systems practices) that are developed or 
adopted by voluntary consensus 
standards bodies. 

This proposed rule does not use 
technical standards. Therefore, we did 
not consider the use of voluntary 
consensus standards. 


Environment 


We have analyzed this proposed rule 
under Department of Homeland 
Security Management Directive 023-01 
and Commandant Instruction 
M16475.1D, which guide the Coast 
Guard in complying with the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321-—4370f), and 
have made a preliminary determination 
that this action is one of a category of 
actions that do not individually or 
cumulatively have a significant effect on 
the human environment. A preliminary 
environmental analysis checklist 
supporting this determination is 
available in the docket where indicated 
under ADDRESSES. This proposed rule 
involves the creation of a regulated 
navigation area. We seek any comments 
or information that may lead to the 
discovery of a significant environmental 
impact from this proposed rule. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways. - ; 


For the reasons discussed in the 
preamble, the Coast Guard proposes to 
amend 33 CFR part 165 as follows: 


PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 


1. The authority citation for part 165 _ 
continues to read as follows: 


Authority: 33 U:S.C. 1226, 1231; 46 U.S.C. 
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195; 
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; Pub. 
L. 107-295, 116 Stat. 2064; Department of 
Homeland Security Delegation No. 0170.1. 


2. Add § 165.1337 to read as follows: 


§ 165.1337 Regulated Navigation Area, 
Zidell Waterfront Property, Willamette River, 
OR. 


(a) Regulated Navigation Area. The 
following area is a regulated navigation 
area: All waters within the area 
bounded by the following points: 
45°29'55.12” N/122°40’2.19” W; thence 
continuing to 45°29'55.14” N/ 
122°39’59.36” W; thence continuing to 
45°29'56.30” N/122°39’59.09” W; thence 
continuing to 45°29'57.51” N/ 
122°39'59.64” W; thence continuing to 
45°29'58.72” N/122°39'59.64” W; thence 
continuing to 45°30’0.52” N/ 
122°39'59.94” W; thence continuing to 
45°30'1.95” N/122°40’0.46” W; thence 
cqntinuing to 45°30’3.44” N/ 


122°40’0.78” W; thence continuing to 


45°30'4.87” N/122°40’0.95” W; thence 
continuing to 45°30’7.33” N/ 
122°40'1.80” W; thence continuing to 
45°30’8.11” N/122°40’2.69” W; thence 
continuing to 45°30’8.83” N/ 
122°40’3.81” W; thence continuing to 
45°30'13.06” N/122°40’5.39” W; thence 
continuing to 45°30’15.30” N/ 
122°40’6.93” W; thence continuing to 
45°30'17.78” N/122°40’8.16” W; thence 
continuing to 45°30’20.53” N/ 
122°40’9.07” W; thence continuing to 
45°30’20.90” N/122° 4011.52” W; 
thence continuing to 45°30’24.04” N/ 
122°40'12.53” W; thence continuing to 
45°30’23.79” N/122°40'14.87” W; thence 
continuing along the shoreline to 
45°29'55.12” N/122°40’2.19” W. 


Geographically the regulated 
navigation area covers all waters 
adjacent to the Zidell Waterfront 
Property on the Willamette River 
extending from the west bank of the 
river out 200 to 400 feet into the river 
depending on the exact location _ 
between approximate river mile 14.2 
near the Ross Island Bridge and 
approximate river mile 13.5 near the 
Marquam Bridge. 


(b) Regulations. All vessels are 
prohibited from anchoring, dragging, 
dredging, or trawling in the regulated 
navigation area established by this 
section. See 33 CFR part 165 subpart B 
for additional information and 
requirements. 


Dated: July 6, 2011. 
G.T. Blore, 


Rear Admiral, U.S. Coast Guard, Commander, © 
Thirteenth Coast Guard District. : 
(FR Doc. 2011-19986 Filed 8—5—11; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 50 
[EPA—-HQ—OAR-2007-1145; FRL-9449-1] 
RIN 2060-A072 

Public Hearing for Secondary National 


Ambient Air Quality Standards for 
Oxides of Nitrogen and Sulfur 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Announcement of public 
hearing. 


SUMMARY: The EPA is announcing a 
public hearing to be held for the 
proposed rule titled “Secondary 
National Ambient Air Quality Standards 
for Oxides of Nitrogen and Sulfur” 
which was published in the Federal 
Register on August 1, 2011. The hearing 
will be held in Arlington, Virginia on 
Thursday, August 25, 2011. 


DATES: The public hearing will be held 
on August 25, 2011. Please refer to 
SUPPLEMENTARY INFORMATION for 
additional information on the public 
hearing. 


ADDRESSES: Hearing. The hearing will 
be held at the following location: 

Potomac Yard Conferencing Center, 
First Floor Conference Room South, 
Room S—1204—06), Office of Pesticides 
Programs, 1 Potomac Yard, 2777 S. 
Crystal Drive, Arlington, Virginia 22202, 
phone: 703-347-8930. 


Note: All persons entering the Potomac 
Yard Conferencing Center must have a valid 
picture ID such as a driver’s license and go 
through federal security procedures. All 
persons must go through a magnetometer and 
all personal items must go through x-ray 
equipment, similar to airport security 
procedures. After passing through the 
equipment, all persons must sign in at the 
guard station and show their picture ID. 


Comments. Written comments on this 
proposed rule may also be submitted to 
the EPA electronically, by mail, by 
facsimile, or through hand delivery/ 
courier. Please refer to the notice of 
proposed rulemaking published in the 
Federal Register on August 1, 2011, (76 
FR 46084) for the addresses and detailed 
instructions for submitting written 
comments. i 

A complete set of documents related 
to the proposal is available for public 
inspection at the EPA Docket Center, 
located at 1301 Constitution Avenue, 
NW., Room 3334, Washington, DC 
between 8:30 a.m. and 4:30 p.m., 
Monday through Friday, excluding legal 
holidays. A reasonable fee may be 
charged for copying. Documents are also 


available through the electronic docket 
system at http://www.regulations.gov. 

The EPA Web site for the rulemaking, 
which includes the proposal and 
information about the public hearing, 
can be found at: http://www.epa.gov/ttn/ 
naagqs/standards/no2so2sec/cr_fr.html. 
FOR FURTHER INFORMATION CONTACT: If 
you would like to speak at the public 
hearing or have questions concerning 
the public hearing, please contact Mrs. 
Sherry Russell at the address given 
below under SUPPLEMENTARY 
INFORMATION. 

Questions concerning the ‘‘Secondary 
National Ambient Air Quality Standards 
for Oxides of Nitrogen and Sulfur” 
proposed rule should be addressed to 
Rich Scheffe, U.S. EPA, Office of Air. 
Quality Planning and Standards, Air 


- Quality Assessment Division, (C304— 


02), Research Triangle Park, NC 27711, 
telephone: (919) 541-4650, e-mail: 
scheffe.rich@epa.gov. 


SUPPLEMENTARY INFORMATION: The 
proposal for whicl?the EPA is holding 

a public hearing was published in the 
Federal Register on August 1, 2011, (76 
FR 46084) and is available on the 
following Web site: http://www.epa.gov/ 
ttn/naaqs/standards/no2so2sec/ 
cr_fr.html. 

The public hearing will provide 
interested parties the opportunity to 
present data, views, or arguments 
concerning the proposed rule. The EPA 
may ask clarifying questions during the 
oral presentations, but will not respond 
to the presentations at that time. Written 
statements and supporting information 
submitted during the comment period 
will be considered with the same weight 
as any oral comments and supporting 
information presented at the public 
hearing. Written comments must be 
postmarked by the last day of the 
comment period, as specified in the 
proposal. 

The public hearing will be held in 
Arlington, Virginia on August 25, 2011. 
The public hearing will begin at 10 a.m. 
and continue until 7 p.m. or later, if 
necessary, depending on the number of 


‘ speakers wishing to participate. The 


EPA will make every effort to 
accommodate all speakers that arrive 
and register before 7 p.m. The EPA is 
scheduling a lunch break from 1 until 
2:30 p.m. If you would like to present 
oral testimony at the hearing, please 
notify Mrs. Sherry Russell, (C504—02) 
U.S. Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711, e-mail (preferred method for 
registering): russell.sherry@epa.gov; 
telephone: (919) 541-0306 no later than 
5 p.m. on August 23, 2011. She will 
arrange a general time slot for you to 


speak. The EPA will make every effort 
to follow the schedule as closely as 
possible on the day of the hearing. 

Oral testimony will be limited to five 
(5) minutes for each commenter to 
address the proposal. We will not be 
providing equipment for commenters to 
show overhead slides or make 
computerized slide presentations unless 
we receive special requests in advance. 
Commenters should notify Mrs. Russell 
if they will need specific audiovisual 
(AV) equipment. Commenters should 
also notify Mrs. Russell if they need 
specific translation services for non- 
English speaking commenters. The EPA 
encourages commenters to provide 
written versions of their oral testimonies 
either electronically on computer disk 
or CD-ROM or in paper copy. 

The hearing schedule, od lists 
of speakers, will be posted on EPA’s 
Web site for the proposal at http:// 
www.epa.gov/ttn/naags/standards/ 
no2so2sec/cr_fr.html prior to the 
hearing. A verbatim transcript of the 
hearing and written statements will be 
included in the rulemaking docket. 


How can I get copies of this document 
and other related information? 


The EPA has established the official 
public docket for the “Secondary 
National Ambient Air Quality Standards 
for Oxides of Nitrogen and Sulfur” 
under Docket Number EPA~-HQ—OAR-— 
2007—1145. The EPA has also developed 
a Web site for the proposal at the 
address given above. Please refer to the 
proposal, published in the Federal 
Register on August 1, 2011, (76 FR 
46084) for detailed information on 
accessing information related to the 
proposal. 

Dated: August 2, 2011. 

Mary Henigin, 

Acting Director, Office of Air Quality Planning 
and Standards. 

[FR Doc. 2011-20029 Filed 8—5—11; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 260 and 261 
FRL-9448-9] 
RIN 2050—-AG60 


Hazardous Waste Management 
System: Identification and Listing of 
Hazardous Waste: Carbon Dioxide 
(CO2) Streams in Geologic 
Sequestration Activities 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 
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SUMMARY: The Environmental Protection 
Agency (EPA or the Agency) is 
proposing to revise the regulations for 
hazardous waste management under the 
Resource Conservation and Recovery 
Act (RCRA) to conditionally exclude 
carbon dioxide (CO2) streams that are 
hazardous from the definition of 
hazardous waste, provided these 
hazardous COQ> streams are captured 
from emission sources, are injected into 
Class VI Underground Injection Control 
~ (UIC) wells for purposes of geologic 
sequestration (GS), and meet certain 
other conditions. EPA is taking this 
action because the Agency believes that 
the management of these CO? streams 
under the proposed conditions does not 
present a substantial risk to human 
health or the environment, and therefore 
additional regulation pursuant to 
RCRA’s hazardous waste regulations is 
unnecessary. EPA expects that this 
amendment will substantially reduce 
the uncertainty associated with 
identifying these CO2 streams under 
RCRA subtitle C, and will also facilitate 
the deployment of GS by providing 
additional regulatory certainty. 

DATES: Comments must be received on 
or before October 7, 2011. Under the 
Paperwork Reduction Act, comments on 
the information collection provisions 
must be received by the Office of 
Management and Budget (OMB) on or 
before September 7, 2011. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ- 
RCRA-2010-0695, by one of the 
following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: rcra-docket@epa.gov. 

e Fax: 202-566-9744 

e Mail: RCRA Docket, Environmental 
Protection Agency, Mailcode: 28221T, 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460. Please include a 
total of two copies. In addition, please 
mail a copy of your comments on the 
information collection provisions to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attn: Desk Officer for EPA, 725 
17th St., NW., Washington, DC 20503. 

e Hand Delivery: Deliver two copies 
of your comments to EPA West 
Building, Room 3334, 1301 Constitution 
Avenue, NW., Washington, DC 20460. 
Such deliveries are only accepted 
during the Docket’s normal hours of 
operation, and special arrangements 
should be made for deliveries of boxed 
information. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ—RCRA-2010— 
0695.,.EPA’s policy is that all comments 


received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an ‘‘anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic eomment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. ~ 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
For additional instructions on 
submitting comments, go to the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in Attp:// 
www.regulations.gov or in hard copy at 
the RCRA Docket, EPA/DC, EPA West, 
Room 3334, 1301 Constitution Ave., ° 
NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the RCRA Docket is (202) 
566-0270. 


FOR FURTHER INFORMATION CONTACT: Ross 
Elliott, Office of Resource Conservation 
and’Recovery (5304P), Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460; 
telephone number: 703-308-8748; fax 
number: 703-308-0514; e-mail address 
elliott.ross@epa.gov. 


SUPPLEMENTARY INFORMATION: 
A. Does this action apply to me? 


This is a proposed regulation. If 
finalized, this rule may apply to 
generators, transporters, and owners or 
operators of treatment, storage, and 
disposal facilities engaged in the 
management of carbon dioxide streams 
that would otherwise be regulated as 


‘hazardous wastes under the RCRA 


subtitle C hazardous waste regulations 


- as part of geologic sequestration 


activities. This includes entities in the 
following industries: Operators of 
carbon dioxide injection wells used for 
geologic sequestration; and certain 
industries identified by their North 
American Industry Classification 
System (NAICS) code: oil and gas 
extraction facilities (NAICS 211111); 
utilities (NAICS 22); transportation 
(NAICS 48-49); and manufacturing 
(NAICS 31-33). More detailed 
information on the potentially affected 
entities is presented in Section VI of this 
preamble. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 


B. What should I consider as I prepare 
my comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through http:// 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information on a disk or CD-ROM that 
you mail to EPA, mark the outside of the 
disk or CD-ROM as CBI and then 
identify electronically within the disk or 
CD-ROM the specific information that 
is claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 


- public docket. Information so marked 


will not be disclosed except in 
accordance with the procedures set 
forth in 40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 

e Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 


i 
q 
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e Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

e Explain why you agree or disagree, 
suggest alternatives, and substitute 
language for your requested changes. 

- ¢ Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

e Explain your views as clearly as 
possible. 

e Make sure to submit your 
comments by the comment period 
deadline identified. 

3. Docket Copying Costs. The Docket 
Center no longer has-hard copies of 
original OSWER documents. The 
-documents were converted to PDF 
format. Oversized documents were 
retained and may be copied. Patrons are 
allowed 93 free copied-pages. 
Thereafter, they are charged 15 cents per 
page. When necessary, an invoice 
stating how many copies were made, the 
cost of the order, and where to send a 
check will be issued to the patron. 
There is also an administrative fee of 
$14.00 added to the cost of the order. 

Documents also are available on ° 
microfilm. The EPA/DC staff can help 
patrons locate needed documents and 
operate the microfilm machines. There 
is no fee for printing documents from 
microfilm or microfiche. 

Patrons who are outside of the 
metropolitan Washington, DC, area can 
request documents by telephone, 
however, patrons are asked to submit 
requests by e-mail to ensure accuracy. 
The photocopying fee is the same as for 
walk-in patrons. There is no charge for 
converting microfilm/microfiche to PDF 
format and sending it to a customer. If 
an invoice is necessary, EPA/DC staff 
can mail one with the order. 
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I. Statutory Authority 


These regulations are proposed under 
the authority of sections 2002, 3001- 
3009 and 3013 of the Solid Waste 
Disposal Act (SWDA) of 1970, as 
amended by the Resource Conservation 
and Recovery Act (RCRA) of 1976, and 
the Hazardous and Solid Waste 
Amendments of 1984 (HSWA), 42 
U.S.C. 6912, 6921-6929, 6934. 


II. Abbreviations, Acronyms, and 
Definitions 
A. Abbreviations and Acronyms 


AoR Area of Review. 

CAA Clean Air Act. 

CCS Carbon Capture and Storage. 

CERCLA Comprehensive Environmental 
Response, Compensation, and Liability 
Act. 


CO2 Carbon Dioxide. 


EOR Enhanced Oil and Natural Gas 
Recovery. 

EPA Environmental Protection Agency. 

GHG Greenhouse Gas. 

GS _ Geologic Sequestration. 

HSWA_ Hazardous and Solid Waste 
Amendments. 

RCRA _ Resouyce Conservation and Recovery 
Act. 

SDWA_ Safe Drinking Water Act. 

TC Toxicity Characteristic. 

TCLP Toxicity Characteristic Leaching 
Procedure. 

UIC Underground Injection Control. 

USDW Underground Source of Drinking 
Water. 


B. Definitions Used in This Preamble 


Authorized representative: The 
person responsible for the overall 
operation of a facility or an operational 
unit (i.e., part of a facility), e.g., the 
plant manager, superintendent or 
person of equivalent responsibility. 

Carbon dioxide (CO>) stream: Carbon 
dioxide that has been captured from an 
emission source (e.g., power plant), plus 
incidental associated substances derived 
from the source materials and the 
capture process, and any substances 
added to the stream to enable or 
improve the injection process. 

Enhanced Oil or Gas Recovery (EOR/ 
EGR): Typically, the process of injecting 
a fluid (e.g., water, brine, or CO2) into 
an oil or gas bearing formation to 
recover residual oil or natural gas. The 
injected fluid thins (decreases the 
viscosity) or displaces small amounts of 
extractable oil and gas, which is then 
available for recovery. This is also 
known as secondary or tertiary recovery. 

Supercritical CO2: Carbon dioxide 
that is above its critical temperature 
(31.1 °C, or 88 °F) and pressure (73.8 
bar, or 1070 psi). Supercritical 
substances have physical properties 
intermediate to those of gases and 
liquids. ~ 
Ill. Background 
A. What is Geologic Sequestration? 


Geologic Sequestration (GS) is the 
process of injecting carbon dioxide 
(CO) captured from an emission source 
(e.g., a power plant or industrial facility) 
into deep subsurface rock formations in 
order to isolate the CO>. GS is a key 
component of a set of climate change 
mitigation technologies referred to as 
“carbon capture and storage’’ or CCS. 
CCS can be described as a three-step 
process, beginning with the capture and 
compression of the CO2 stream from 
fossil-fuel power plants or other 
industrial sources, after which the CO, 
stream is transported (usually in 
pipelines) to an on-site or off-site 
location, where it is then injected 
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underground for purposes of 
sequestration. 

To transport the captured CO2 stream 

for GS, the CO; stream will typically be 
compressed into a supercritical fluid.? 
CO> exists as a supercritical fluid at 
approximately 1,070 pounds per square 
inch (psi) and 88 °Fahrenheit (F), and in 
this state it exhibits physical properties 
intermediate to those of a liquid and a 
gas. As mentioned, the majority of CO2 
is expected to be delivered to the 
sequestration site by dedicated 
pipeline; * however, transport by truck, 
rail, barge or supertanker may also 
occur, but these have been described as 
“logistically impractical’ for large-scale 
CCS operations.* Whether by pipeline, 
or these other means, the transportation 
of supercritical CO>2 is regulated by the 
U.S. Department of Transportation 
(DOT) under regulations found in 49 
CFR parts 171-180 (governing the 
transportation by air, rail, highway, and 
water) and parts 190 and 195-199 
(governing the transportation of 
hazardous liquids and carbon dioxide 
by pipeline). The CO> stream is then 
injected into deep subsurface rock 
formations via one or more wells, using 
technologies that have been developed 
and refined by the oil and gas and 
chemical manufacturing industries over 
the past several decades. To sequester 
the CO: stream, EPA believes that many 
GS site owners or operators will inject 
the CO> stream to depths of greater than 
800 meters (or 2,625 feet), for the 
purpose of maximizing capacity and 
storage, and where ambient pressure 
and temperature are sufficient to 
maintain the CO2 stream in a 
supercritical state. December 10, 2010 
(75 FR at 77233). 

When injected in an appropriate 
receiving formation, the CO stream is 
sequestered by a combination of 
trapping mechanisms, including 
physical and geochemical processes, as 
summarized below. 

© Physical trapping occurs when the 
relatively buoyant CO> rises in the 
formation until it reaches‘a stratigraphic 
zone with low fluid permeability (i.e., 
geologic confining system) that inhibits 
further upward migration. Physical 
trapping can also occur as residual CO 
is immobilized in formation pore 


1 Report of the Interagency Task Force on Carbon 


Capture and Storage, August 2010, p. 8. 

2 Carbon Dioxide Capture and Storage. 
Intergovernmental Panel on Climate Change (IPCC), 
2005. 

3 Guidelines for Carbon Dioxide Capture, 
Transport, and Storage. World Resources Institute, 
2008. 

4CRS Report for Congress. Carbon Dioxide (CO2) 
Pipelines for Carbon Sequestration: Emerging Policy 
Issues. Paul W. Parfomak and Peter Folger. January 
17, 2008. 


spaces. A portion of the CO> will 
dissolve into the groundwater and 
hydrocarbons present in the receiving 
formation, and CO2 molecules can also 
attach onto the surfaces of coal and 
certain organic-rich shales (a process 
called preferential sorption), displacing 
other molecules, such as methane. The 
effectiveness of physical CO> trapping is 
demonstrated by natural analogs 
worldwide in a range of geologic 
settings, where CO2 has remained 
trapped for millions of years. For 
example, CO; has been trapped for more 
than 65 million years under the Pisgah 
Anticline, northeast of the Jackson 
Dome in Mississippi and Louisiana, 
with no evidence of leakage from the 
confining formation.® 

> Geochemical trapping occurs when 
chemical reactions between the 
dissolved and minerals in the 
receiving formation result in the 
precipitation of solid carbonate 
minerals.® The timeframe over which 
CO? will be trapped by these 
mechanisms depends on the properties 
of the receiving formation and the 
injected CO> stream. Research is 
currently ongoing to further understand 
these mechanisms and the time required 
to trap CO2 under various conditions. 

Additional background information 
on the GS of CO: streams can also be 
found in the final rule and associated 
record for the final rule for UIC Class VI 
wells published on December 10, 2010 
(75 FR 77230). 


B. Why is Geologic Sequestration being 
considered as a climate change 
mitigation technology? 


Climate change is happening now, 
and the effects can be seen on every 
continent and in every ocean. While 
certain effects of climate change can be 


beneficial, particularly in the short term, 


current and future effects of climate 
change pose considerable risks to . 
human health and the environment.” 
There is now clear evidence that the 
Earth’s climate is warming: ® 

© Global surface temperatures have 
risen by 1.3 °F when estimated by a 
linear trend from 1906 to 2005.9 


5 Carbon Dioxide Capture and Storage. IPCC, 
2005. 

6 Ibid. 

7 National Research Council (2011) Climate 
Stabilization Targets: Emissions, Concentrations, 
and Impacts over Decades to Millennia. 
Washington, DC: National Academies Press. 

8 Karl, T., J. Melillo, and T. Peterson (Eds.) (2009) 
Global Climate Change Impacts in the United 
States. Cambridge University Press, Cambridge, 
United Kingdom. 

° Trenberth, K.E. et al. (2007) Observations: 
Surface and Atmospheric Climate Change. In: 
Climate Change 2007: The Physical Science Basis. 
Contribution of Working Group I to the Fourth 


© Worldwide, the last decade has 
been the warmest on record.!° 

© Ocean temperatures and sea levels 
are rising and glaciers are retreating 
around the world." 


Most of this recent warming is very 
likely the result of human activities. 12 
Many human activities (such as the 
combustion of fossil fuels} release 
greenhouse gases (GHGs) into the 
atmosphere. The levels of several of 
these gases, including CO2, have 
reached concentrations not seen on 
Earth in hundreds of thousands of 
years.13 

In addition, fossil fuels are expected 
to remain the main source of energy 
production well into the 21st century, 
and increased concentrations of CO2 are 
expected unless energy producers 
reduce CO2 emissions to the 
atmosphere. For example, CCS could 
enable the continued use of coal in a 
manner that greatly reduces the 
associated CO> emissions, while other 
alternative energy sources are developed 
in the coming decades. CCS has the 
potential to be key to achieving 
domestic GHG emissions reductions, 
and as already mentioned, GS is a key 
component of CCS.'4 

GS is therefore one of a portfolio of 
options that could be deployed to 
reduce CO2 emissions to the atmosphere 
and help to mitigate climate change. 
Other options include, but are not 
limited to, energy conservation, 


efficiency improvements, and the use of _ 


alternative fuels and renewable energy 
sources, including solar and wind 
power. 


Assessment Report of the Intergovernmental Panel 
on Climate Change [Solomon, S., D. Qin, M. 
Manning, Z. Chen, M. Marquis, K.B. Averyt, M. 
Tignor and H.L. Miller (eds.)]. Cambridge 
University Press, Cambridge, United Kingdom and 
New York, NY, USA. 

10 National Oceanic and Atmospheric ~ 
Administration (NOAA) (2009a) The Annual Global 
(land and ocean combined) Anomalies (degrees C). 

ftp://ftp.ncdc.noaa.gov/pub/data/anomalies/ 
annual.Jand_ocean.90S.90N.df_1901- 
2000mean.dat. Accessed April 28, 2011. 

11 Karl, T., J. Melillo, and T. Peterson (Eds.) (2009) 
Global Climate Change Impacts in the United 
States. Cambridge University Press, Cambridge, 
United Kingdom. 

12 TPCC (2007b) Summary for Policymakers. In: 
Climate Change 2007: Impacts, Adaptation ard 
Vulnerability. Contribution of Working Group II to 
the Fourth Assessment Report of the 
Intergovernmental Pane] on Climate Change [M.L. 
Parry, O.F. Canziani, J.P. Palutikof, P.J. van der 
Linden and C.E. Hanson (eds.)]. Cambridge 
University Press, Cambridge, United Kingdom and 
New York, NY, USA. 

13 Karl, T., J. Melillo, and T. Peterson (Eds.) (2009) 
Global Climate Change Impacts in the United 
States. Cambridge University dees Cambridge, 
United Kingdom. 

14 Report of the Interagency Task Force on Carbon 
Capture and Storage, August 2010, p. 14. 
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C. What other recent EPA rulemakings 
are related to CCS? 


In an effort to establish a regulatory 
framework that supports the future 
development and deployment of CCS 
technologies, EPA has set out a goal to 
provide the regulatory certainty needed 
to foster industry adoption of CCS. As 
mentioned above, EPA believes that GS 
is a key climate change mitigation 
technology. Therefore, providing a 
consistent regulatory approach to GS 
will promote its future use in the United 
States. Two important EPA rulemakings 
that directly address GS activities are 
requirements under the Greenhouse Gas 
(GHG) Reporting Program; and Federal 
Requirements under the Underground 
Injection Control (UIC) Program for 
Carbon Dioxide (CO) Geologic 
Sequestration (GS) Wells. These are 
described in more detail below. 

e EPA Greenhouse Gas {GHG) 
Reporting Program: The GHG Reporting 
Program was established under 
authority of the Clean Air Act (CAA) 
and requires reporting of GHG 
emissions and other relevant 
information from certain source 
categories in the United States. On 
October 30, 2009, EPA issued a final 
rule (74 FR 56260) that requires 
reporting by facilities with production 
process units that capture a CO> stream 
under subpart PP of the program. These 
facilities are required to report the 
amount of CO> in a stream captured, 
and provide information on the 
downstream CO; end use (e.g., food and 
beverage, EOR, GS, etc.). On December 
1, 2010, EPA issued a final rule (75 FR 
75060) that requires reporting from 
facilities that inject CO2 underground 
for GS under subpart RR of the program. 
The rule requires facilities that inject 
CO, underground for GS to report basic 
information on CO> received for 
injection, develop and implement an 
EPA-approved site-specific monitoring, 
reporting and verification plan, and 
report the amount of CO2 sequestered 
using a mass balance approach and 
annual monitoring activities. 

e EPA Class VI Underground 
Injection Control (UIC) Rule: On July 25, 
2008, EPA proposed to amend the UIC 
program (73 FR 43492) to establish a 
new Class of injection well (Class VJ) 
and to establish minimum Federal 
requirements under the Safe Drinking 
Water Act (SDWA) for the underground 
injection of CO for the purpose of GS. 

_ The proposed requirements would 
ensure that GS is conducted in a manner 
that protects Underground Sources of 
Drinking Water (USDWs) from 
endangerment, by tailoring existing 
components of the UIC program to 


address thé unique nature of GS. On 
December 10, 2010, EPA finalized the 
new UIC Class VI injection well 
standards. These requirements are 
intended to provide certainty to 
industry and the public about the 
requirements that would apply to 
injection for purposes of GS, by 
providing consistency regarding the 
requiremenis across the U.S., and 
transparency about what requirements 
apply to permitted UIC Class VI facility 
owners or operators. For a more detailed 
discussion of these requirements, see 
the final rule in the December 10, 2010 
Federal Register (75 FR 77230). 


D. RCRA Applicability to GS Activities 


In response to the July 25, 2008 
proposed rule for UIC Class VI wells, 
EPA received a number of comments 
regarding the potential applicability of 
RCRA subtitle C to CO2 streams being 
geologically sequestered. As a result of 
those comments, EPA decided to initiate 
work on today’s proposal. EPA also 
considered those RCRA-related 
comments in the development of today’s 
proposed rule. EPA notes, however, that 
should persons wish to comment on the 
RCRA applicability issues raised by 
today’s proposal, it is necessary to 
submit comments to the docket 
established for today’s proposed rule as 
described above in the ADDRESSES 
section of this Federal Register notice. 
EPA will not provide further responses 
to comments submitted on the UIC rule 
as part ef this rulemaking. In addition, 
today’s proposal is not reopening the 
UIC Class VI final rule, nor will EPA 
respond to comments related only to 
that rule. 

At this time, EPA has little 
information to conclude that CO2 
streams would qualify as RCRA 
hazardous wastes, which would make 
them subject to EPA’s comprehensive 
RCRA hazardous waste management 
regulations. However, commenters have 
cited the potential for RCRA hazardous 
waste requirements to attach to some 
CO: streams (i.e., some CO2 streams 
might be classified as hazardous waste 
and therefore, would be subject to RCRA 
subtitle C), as a significant impediment 
to widespread deployment of CCS 
technologies. Today’s proposal seeks to 
address this concern and provide 
regulatory clarity through a revised 
RCRA regulatory approach for CO 
streams. Simultaneously, as discussed 
below, EPA expects that management in 
accordance with the conditions in 
today’s proposal will provide no 
reduced protection to human health and 
the environment. 

After issuance of the proposed UIC 
Class VI rule, EPA received public 


comments that the proposed 
requirements were unclear as to 
whether the CO» stream would be a 
RCRA hazardous waste, and expressed 
concern that this created uncertainty 
regarding the type of permit needed for 
GS. Many commenters stated that a CO2 
stream should not be treated as a RCRA 
hazardous waste on the grounds that it 
is neither a listed hazardous waste nor 
exhibits a hazardous characteristic, or is 
even a solid waste. Other commenters, 
however, asserted that CO2 in the 
presence of water could exhibit the 


.RCRA corrosivity characteristic. 


Additionally, some commenters raised 
the issue of whether the analytic 
procedures used under RCRA (in 
particular, the toxicity characteristic 
leaching procedure, TCLP) 5 can be 
applied to supercritical CO2 streams, 
and whether or not the UIC Class VI 
regulations would better ensure the 
proper management of CO: streams, 
compared with the RCRA subtitle C 
hazardous waste requirements. 

’ EPA believes that the RCRA 
hazardous waste regulations can apply 
to CO> streams being geologically 
sequestered. Subtitle C of RCRA and its 
implementing regulations establish a 
“cradle to grave’’ regulatory scheme 
over certain ‘‘solid wastes” which are 
also ‘hazardous wastes.”’ RCRA defines 
solid waste as “any garbage, refuse, 
sludge from a waste treatment plant, 
water supply treatment plant, or air 
pollution control facility and other 
discarded material, including solid, 
liquid, semisolid, or contained gaseous 
material * * *.’’ See RCRA 1004(27), 42 
U.S.C. 6903(27). EPA has further 
defined the term “solid waste” for 
purposes of its RCRA hazardous waste 
regulations. 40 CFR 261.2. To be 
considered a hazardous waste, a 
material first must be classified as a 
solid waste. Under EPA’s regulations, 
generators of solid waste are required to 
determine whether their wastes are 
hazardous wastes. 40 CFR 262.11. A 
solid waste is a hazardous waste if it 
exhibits any of four characteristics 
(ignitability, corrosivity, reactivity, or 
toxicity), 40 CFR 261.20—.24, or is a 
listed waste, 40 CFR 261.30—.33 (these 
include wastes from non-specific 
sources, such as spent solvents; by- 
products from specific industries; and 
discarded, unused commercial chemical 
products). 

A supercritical CO: stream injected 
into a permitted UIC Class VI well for 


15 Toxicity Characteristic Leaching Procedure, or 
TCLP. See 40 CFR 261.24. A solid waste is defined 
as hazardous when a representative sample of that 
waste leaches a particular chemical or compound— 
for example, arsenic—above a specified regulatory 
concentration, using the TCLP. 
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purposes of GS is a RCRA solid waste, 
as it is a “discarded material” within 
the plain meaning of the term in RCRA» 
§ 1004(27). Courts have stated that the 
plain meaning of ‘‘discarded material” 
refers to materials that have been 
disposed of, abandoned or thrown 
away.'® This clearly applies to 
supercritical CO. stream (which, as 
already stated, is rather unique in that 

it has properties intermediate between a 
liquid and a gas) injected into UIC Class 
VI wells, regardless of whether the 
material is a hazardous waste or not. An 
entity involved in the CCS process may . 
generate CO; that qualifies as a solid 
waste under the RCRA hazardous waste 
regulations by making the decision to 
discard the material through 
abandonment by disposing of the 
material (see 40 CFR 261.2(a)(2){i) and 
(b)(1)). Once the decision is made that 
the supercritical CO2 stream will be sent 
to a UIC Class VI well for discard, EPA 
considers this material to be a solid 
waste. This decision may be made 
upstream of the injection well facility. 
As discussed above, EPA’s regulations 
require that generators of a solid waste 
determine whether their wastes are 
hazardous wastes, and if so, manage 
them in accordance with EPA’s RCRA 
hazardous waste regulations. 40 CFR 
262.11. 

One commenter to the UIC proposed 
rule suggested that the captured CO2 
stream was exempt from the RCRA 
hazardous waste regulations under the 
exemption for “fly ash waste, bottom 
ash waste, slag waste, and flue gas 
emission control waste, generated 
primarily from the combustion of coal 
or other fossil fuels,” also referred to as 
the “Bevill exemption.” (See 40 CFR 
261.4(b)(4).) 

EPA studied the fossil fuel 
combustion wastes as directed by 
Congress, and published two Reports to 
Congress,1” and issued two Regulatory 
Determinations on the management and 
use of coal and other fossil fuel 
combustion products, one on August 9, 
1993 and a second one on May 22, 2000 
(58 FR 42466 and 65 FR 32214, 
respectively). CO2 captured for purposes 
of GS was not included in either of 
these Regulatory Determinations, or in 


16 The proposed rule is not intended to affect the 
status of CO; that is injected into wells other than 
UIC Class VI wells. For example, CO> that is used 
for enhanced oil or gas recovery (EOR/EGR) in other 
than UIC Class VI wells, where some sequestration 
may occur in the process of recovering gas or oil, 
is beyond the scope of this proposal. 

17 Report to Congress: Wastes from the 
~ Combustion of Coal by Electric Utility Power 
Plants, February 1988, EPA-530-—SW-88-002; and 
Report to Congress: Wastes From the Combustion of 
Fossil Fuels, Vol. 1 & 2, U.S. EPA, March 1999, 
EPA-530-—S—99-010 and EPA-530-R-99-010. 


the underlying studies upon Which 
these determinations were based. The 
Agency has consistently interpreted the 
§ 261.4(b)(4) exemption as only 
encompassing those wastes that were 
studied, and EPA did not study CO: that 
has been captured for GS. Therefore, 
EPA believes that the CO2 streams 
discussed in today’s proposed rule are 
not included within the Bevill 
exemption under § 261.4(b)(4).18 

EPA notes that CO streams are not 
listed RCRA hazardous wastes (i.e., CO2 
streams are not specifically identified as 
one of the hazardous wastes listed in 40 
CFR part 261, subpart D). However, the 
CO stream would be a hazardous waste 
if it exhibits any of the hazardous 
characteristics in 40 CFR part 261, 
subpart C, or, is mixed with a listed 
hazardous waste. See § 261.3(a)(iv). 
Under the UIC Class VI final rule, 
injection site owners and operators must 
determine whether the CO: stream is 
hazardous under the RCRA regulations, 
and if so, injection of the CO2 stream 
may only occur in a UIC Class I 
hazardous waste injection well.19 
Conversely, UIC Class VI wells cannot 
be used for the injection of RCRA 
hazardous wastes. Today’s proposal, if 
finalized, would allow CO> streams that 
would otherwise qualify as RCRA 
hazardous wastes to be managed in a 
Class VI well, provided that they meet 


. the conditions of this proposed rule. 


As already noted, commenters to the 


_ UIC Class VI proposed rule also raised 


questions about the appropriateness and 
feasibility of applying the RCRA 
hazardous waste characteristics to CO2 
streams and, in particular, the Toxicity 
Characteristic (TC). See § 261.24. Some 
commenters stated that the TCLP test 
method associated with the TC could 
not be used on materials other than 
solids or liquids, and that EPA would 
have to develop new testing regulations 
and guidelines specifically for 
evaluating supercritical CO>. 
Commenters also stated that the TC 
regulation was inappropriate for CO2 
streams because the TC was “* * * 
designed to assess the threat waste 


18EPA notes that even if CO2 streams from the 
combustion of fossil fuels were exempt from 
regulation as hazardous waste under § 261.4(b)(4)— 
which it does not believe to be the case—the Bevill 
exemption would only apply to CO2 generated from 
the combustion of materials in boilers to generate 
steam for the purpose of generating energy, and not 
to other CO: streams generated from other sources. 

19 As already mentioned, a hazardous waste 
determination must be made when a waste is first 
generated (§ 262.11); however, knowing whether a 
solid waste is a hazardous waste is necessary at any 
point during the management of that waste, in order 
for persons to ensure that they are in compliance 
with the hazardous waste-requirements if and when 
they are managing hazardous waste. See 40 CFR 
261.3(b)(3) and 45 FR 33096 (May 19, 1980). 


would have in a municipal landfill 
disposal scenario, a scenario that * * * 
is inherently inapplicable to 
uncontained supercritical CO2.”” Many 
commenters also expressed concern 
over the uncertainty in determining how 
the RCRA hazardous waste regulations, 
including the hazardous waste 
identification issues described here, 
apply to CO; streams being sequestered 
in UIC Class VI wells. 

In light of these comments, EPA 
reiterates that no hazardous waste 
listings apply specifically to CO2 
streams; therefore, a CO>2 stream could 
only be defined as a hazardous waste if 
it exhibits a hazardous waste 
characteristic as defined in 40 CFR part 
261, subpart C.2° Regarding the 
feasibility of testing CO2 streams, EPA 
acknowledges the commenter’s concern, 
but also notes that the hazardous waste 
regulations allow generators to apply 
their knowledge—in lieu of testing—of 
the hazard characteristic of a waste, in 
light of the materials or processes used, 
to determine whether that waste is a 
characteristic hazardous waste under 
RCRA.?1 40 CFR 262.11(c)(2). EPA also 
notes that methods exist for sampling 
and analyzing gaseous emissions in 
order to identify and quantify hazardous 
constituents that may be present.?2 
Regarding whether a TCLP leach test 
can be applied to a supercritical CO2 
stream, EPA notes that the TC 
regulation, and the TCLP test method, 
allow for measurement of total 
constituent concentrations in a waste, in 
lieu of running the leach test, and under 
certain circumstances even require it 
(such as where wastes are liquids that 
contain less than 0.5% solids):23 
However, EPA acknowledges the 
commenters’ underlying concerns 
related to RCRA characterization, and 
requests comment on this issue. 


E. CO2 Stream Characterization 


As noted above, EPA is proposing to 
conditionally exclude from the 


20]t is also possible that a CO2 stream could 
become a hazardous waste if it is mixed with a 
listed hazardous waste, or, mixed with a ; 
characteristic hazardous waste and the resultant 
mixture exhibits a characteristic of hazardous 
waste. This is commonly referred to as the ‘mixture 
rule.” See 40 CFR 261.3. We note that today’s 
proposed exemption includes the condition that 
prohibits the mixing of CO2 streams with hazardous 
waste. 

21 Any persons claiming that a waste is non- 
hazardous, based on knowledge in lieu of testing, 
should be prepared to substantiate this claim. 

22 F.g., EPA notes that existing analytical test 
methods, such as SW-846 Methods 0060, 0010, and 
0031, are available to quantify the levels of various 
hazardous constituents in gaseous.streams, 
although sampling a supercritical CO2 stream may 
require particular sampling protocols. 

23 See SW-846, Method 1311, Section 2.1. 
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definition of hazardous waste CO 
streams captured, transported (or 
otherwise delivered to) and injected into 
permitted UIC Class VI wells for 
purposes of GS. At this time, EPA has 
little information to conclude that CO 
streams would qualify as RCRA 
hazardous wastes, which would make 
them subject to EPA’s comprehensive 
RCRA hazardous waste management 
regulations. Today’s proposal is 
intended to provide clarity for 
deployment of CCS under conditions 
that EPA believes would not present a 
substantial risk to human health and the 
environment. However, EPA 
acknowledges that at this time, it does 
not have full knowledge of the range of 
possible CO2 stream compositions. 
Today’s proposed conditional exclusion 
is based upon EPA’s existing knowledge 
of the composition of CO streams, and 
its analysis that compliance with the 
existing standards and regulations 
designed to prevent any exposure of 
CO; (and any associated impurities) 
would render additional regulation 
under RCRA subtitle C unnecessary. 

Nevertheless, EPA is procceding with 
this proposal, and notes that the UIC 
Class VI regulations include 
requirements that the owner or operator 
of the injection well provide an analysis 
of the physical and chemical 
characteristics of the CO2 stream, both 
during permit application and 
periodically during operation (See 40 
CFR 146.82, 146.90 and 146.91). The 
permit-issuing authority is also 
authorized under EPA’s UIC permit 
regulations to add any additional 
conditions to the permit, as necessary, 
to assure compliance with applicable 
SDWA requirements (40 CFR 146.52(b)). 
Under this authority, the UIC Program 
Director (EPA or a State permitting 
authority) may add specific testing or 
chemical/waste limitations to the permit 
to prevent endangerment of USDWs, or 
to assure that unauthorized wastes are 
not injected with the CO> stream. 

EPA has reviewed estimates of CO2 
stream composition that were calculated 
using information, such as the 
composition of flue gas from the 
burning of fossil fuels and other likely 
sources, existing flue gas emission 
control technologies (e.g., electrostatic 
precipitators and scrubbers), and data 
from applied capture technology.?4 
These estimates indicate that captured 
CO, could contain (based upon the 
information used in developing those 
estimates) low concentrations of 


24 Apps, J.A., A Review of Hazardous Chemical 
Species Associate with COz Capture from Coal- 
Fired Power Plants and Their Potential Fate in CO». 
Geologic Storage, Lawrence Berkeley National 
Laboratory, March 2006. 


hazardous constituents (e.g., estimated 
concentrations expressed in parts per 
million by volume, or ppmv, are: 
0.0022—0.0097 arsenic, 0.0462-—0.4623 


‘barium, 0.0002—0.0085 cadmium, 


0.0016—0.0171 chromium, 0.0022— 
0.0028 mercury, 0.0011—0.0045 lead, 
and 0.0074—0.0244 selenium). EPA 
notes that these contaminants derived 
from the combustion flue gas are 
relevant to the TC regulation in 

§ 261.24.25 These estimates also indicate 
that the types of impurities and their 
concentrations would likely vary by 
facility, coal composition, plant 
operating conditions, and pollutant 
removal and carbon capture 
technologies. 

EPA solicited comment in the July 25, 
2008 proposed UIC Class VI rule on the 
presence of impurities in CO2 streams, 
but did not receive any analytical data 
on the composition of captured CO 
streams in response. As various CCS 
pilot projects 26 move forward and 
continue to generate information, EPA 
expects the amount of available 
analytical data on captured CO> to 
increase. In addition, EPA expects that 
data will become available under the 
recently promulgated UIC Class VI 
regulations. As discussed above, the 
final UIC Class VI regulations require 
that prior to issuance of a permit, the 
owner or operator of the well must 
submit to the Director?” proposed 
operating data for the proposed GS site, 
including an analysis of the chemical 
and physical properties of the CO2 
stream (40 CFR 146.82(a)(7)(iv)). The 
UIC rule also requires that, throughout 
the operational life of the Class VI well, 
the injected CO2 stream be analyzed by 
owners of operators with sufficient 
frequency to yield data representative of 
its physical and chemical characteristics 
(40 CFR 146.90(a)). Owners or operators 
must also submit semi-annual reports 
that include any changes to the 


25 Tbid, Table 13b. EPA notes that the presence of 
hazardous constituents or contaminants does not 
automatically mean that a CO> stream is a 
hazardous waste. 

26 See Exhibits 1 and 2 in EPA’s analysis of the 
potential costs and benefits associated with this 
action, entitled Assessment of the Potential Costs, 
Benefits, and Other Impacts of the Conditional 
Exclusion from the RCRA Definition of Hazardous 
Waste for CO Streams Managed in UIC Class VI 
Wells for the Purposes of Geologic Sequestration, as 
Proposed. A copy of this document is available in 
the docket established for this action. 

27 As used here in the context of the UIC program, 
‘Director’ means the person responsible for 
permitting, implementation, and compliance of the 
UIC program. For UIC programs administered by 
EPA, the Director is the EPA Regional 
Administrator or his/her authorized representative; 
for UIC programs in Primacy States, the Director is 
the person responsible for permitting, 
implementation, and compliance of the State, 
Territorial, or Tribal UIC-program. 40 CFR 144.3. 


physical, chemical, and other relevant 
characteristics of the CO2 stream from 
the proposed operating data (40 CFR 
146.91(a)(1)). While guidance is still 
being developed regarding these 
requirements, at a minimum, the 
physical characteristics of the CO2 
stream will include temperature and 
pressure, while the chemical 
characteristics will include pH, carbon 
dioxide purity (as a percent), as well as 
concentrations of non-CO> constituents 
(either in ppmv or in percent). These 
non-CO; constituents may include, but 
are not limited to, sulfur dioxide (SO>), 
hydrogen sulfide (H2S), nitrous oxides 
(NOx), carbon monoxide (CO), methane 
(CH4), other hydrocarbons, water vapor 
(H2O), as well as certain contaminants, 
that are also defined as hazardous 
contaminants in 40 CFR 261.24, such as 
arsenic, mercury, and selenium. EPA 
expects that these data will provide an 
indication of any impurities that may be 
present, their concentrations, and 
whether such impurities might alter the 
corrosivity or other properties of the 
CO; stream after injection. 


EPA today requests analytical data on 
the physical and chemical 
characteristics of captured 
including the concentrations of 
hazardous contaminants, CO2 content, 
information on the type of CO> capture 
process used, and how the samples were 
collected and analyzed. This data will 
allow EPA to gain a better 
understanding of the nature and 
characteristics of captured CO2 streams. 


IV. Detailed Discussion of This 
Proposed Rule 


EPA is proposing to revise the 
regulations for hazardous waste 
management under RCRA to exclude 
from the definition of hazardous waste 
CO: streams that would otherwise be 
defined as hazardous, when these CO>2 
streams are managed under certain 
conditions. The Agency believes that 
this amendment to the RCRA hazardous 
waste rules, if finalized, will 
substantially reduce the uncertainty 
associated with defining and managing 
these CO> streams under RCRA subtitle 
C. For the reasons discussed below, EPA 
believes that the management of these 
COz streams in accordance with the 
proposed conditions does not present a 
substantial risk to human health and the 
environment. These proposed 
conditions include, but are not limited 
to, compliance with the existing 
regulatory regimes governing the 
transportation of the CO2 stream, and its 
injection in a UIC Class VI permitted 


well. 
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A. Authority for Conditional Exclusion 
From RCRA Subtitle C Requirements 


EPA has previously interpreted RCRA 
section 3001(a) to authorize the issuance 
of “conditional exemptions” from the 
requirements of subtitle C, where it 
determines that ‘‘a waste might pose a 
hazard only under limited management 
scenarios, and other regulatory 
programs already address such 
scenarios.” 62 FR at 6636 (February 12, 
1997); 66 FR at 27222-27223 (May 16, 
2001). Today’s proposal takes a similar 
approach to those earlier rules. 

Section 3001(a) provides the Agency 

- with flexibility to consider the need for 
regulation in deciding whether to list or 
identify a waste as hazardous. 
Specifically, RCRA section 3001(a) 
requires that EPA, in determining 
whether to list a waste as a hazardous 
waste, or to otherwise identify a waste - 
as a hazardous waste, decide whether a 
waste “should be subject to” the 
requirements of subtitle C. Hence, RCRA 
section 3001 authorizes EPA to 
determine when subtitle C regulation is 
appropriate. EPA has consistently 
interpreted section 3001 of RCRA to 
give it broad flexibility in fashioning 
criteria for hazardous wastes to enter or 
exit the subtitle C regulatory system. 
EPA’s longstanding regulatory criteria 
for determining whether wastes pose 
hazards that require regulatory control 
incorporate the idea that a waste that is 
otherwise hazardous may not present a 
hazard if already subject to adequate 
regulation. (See, e.g., 40 CFR 
261.11(a)(3)(x), which requires EPA to 
consider action taken by other 
governmental agencies or regulatory 

- programs based on the health or 

environmental hazard posed by the 
waste.) 

EPA’s interpretation is further 
supported by the text of RCRA sections 
1004(5), and 3002-3004, and RCRA’s 
legislative history. This interpretation 
has also been upheld upon judicial 
review. See, e.g., Military Toxics Project 
v. EPA, 146 F.3d 948 (D.C. Cir. 1998) 
(upholding conditional exemption for 
storage of military munitions, based on 
EPA determination that such wastes are 
subject to binding standards that meet 
or exceed RCRA standards, in addition 
to an institutional oversight process). 

The statutory definition of hazardous 
waste, section 1004(5)(B), informs EPA’s 
interpretation that EPA may consider 
good management practices in 
determining the need to regulate waste 
as hazardous. That section defines a 
‘hazardous waste’ as “‘a sqlid waste, or 
combination of solid wastes, which 
because of its quantity, concentration, or 
physical, chemical or infectious 


characteristics may * * * (B) posea . 
substantial present or potential hazard 
to human health or the environment 
when improperly treated, stored, 
transported, or disposed of, or otherwise 
managed.” (Emphasis added.) EPA has 
interpreted the statutory definition as 
incorporating the idea that a waste that 
is otherwise hazardous does not require 
regulation so long as it is properly 
managed. For example, EPA’s standards 
for listing hazardous wastes require 
consideration of a waste’s potential for 
mismanagement. See 40 CFR 
261.11(a)(3)(vii) (incorporating the 
language of RCRA section 1004(5)(B) 
and requiring EPA to consider 
“plausible types of improper 
management”’). 

The statute also directs EPA to 
regulate hazardous waste generators 
(RCRA § 3002(a)), transporters (RCRA 
§ 3003(a)) and treatment, storage and 
disposal facilities (RCRA § 3004(a)) ‘‘as 
may be necessary to protect human 
health and the environment.” By 
extension, the decision of when a waste 
should be subject to the regulatory 
requirements of subtitle C is a question 
of whether such regulatory controls are 
necessary to protect human health and 
the environment. 

Thus, where a waste might pose a 
hazard only under limited management 
scenarios, and other regulatory 
programs already address such 
scenarios, EPA is not required to 
classify a waste as hazardous waste 
subject to regulation under subtitle C. At 
least three decisions by the U.S. Court 
of Appeals for the D.C. Circuit provide 
support for this approach to regulating 
wastes as hazardous waste only where 
necessary to protect human health and 
the environment. In Military Toxics 
Project v. EPA, 146 F.3d 948 (D.C. Cir. 
1998), the court upheld a conditional 
exemption whereby the storage and 
transportation of certain military 
munitions are not considered hazardous 
waste subject to regulation under RCRA 
subtitle C, provided the munitions are 
stored and transported in compliance 
with regulations issued by the 
Department of Defense and the 
Department of Transportation, 
respectively. See 40 CFR 266.203, 
266.205. The court ruled that EPA’s 
interpretation of RCRA as authorizing a 
conditional exemption is “‘a permissible 
construction of the statute.” 146 F.3d at 
958. The court cited its own precedent 
as recognizing “‘‘that Congress intended 
the agency to have substantial room to 
exercise its expertise in determining the 
appropriate grounds for listing,’”’ id. 
(citing NRDC v. EPA, 25 F.3d 1063, 
1070 (D.C. Cir. 1994)), and concluded 
that, although the military munitions 


rule “does not involve the listing 
regulations at issue in NRDC v. EPA, we 
think the principle at work there also 
supports the conditional exemption at 
issue here.” Id. 

In NRDC v. EPA, the court held that 


‘EPA appropriately used its discretion in 


relying on several existing regulatory 
frameworks governing used oil in 
determining not to list certain used oils 
as a hazardous waste. NRDC, 25 F 3d at 
1071. Similarly, in Edison Zlectric 
Institute v. EPA, 2 F.3d 438 (D.C. Cir. 
1993), the court upheld a temporary 
exemption from subtitle C for 
petroleum-contaminated media based 
on the fact that the potential hazards of 
such materials are already controlled 
under the underground storage tank 
regulations under RCRA subtitle I. In 
reaching its decision, the court 
considered the fact that the subtitle I 
standards could prevent threats to 
human health and the environment to 
be an important factor supporting the 
exemption. Id. at 453. 

The legislative history of RCRA 
subtitle C also supports this 
interpretation, stating that ‘‘the basic 
thrust of this hazardous waste title is to 
identify what wastes are hazardous in 
what quantities, qualities, and 
concentrations, and the methods of 
disposal which may make such wastes 
hazardous.” H. Rep. No. 94-1491, 94th 
Cong., 2d Sess. 6 (1976), reprinted in A 
Legislative History of the Solid Waste 
Disposal Act, as Amended, 
Congressional Research Service, Vol.1, 
567 (1991) (emphasis added). Finally, as 
discussed above, in proposing this 
conditional exemption from RCRA, EPA 
is in part relying on the regulatory 
controls for Class VI wells, under the 
UIC program of the SDWA, 42 U.S.C. 
300f et seq. EPA notes that such reliance 
is also consistent with the direction 
provided in section 1006(b) of RCRA, 
which directs EPA to integrate the 
provisions of RCRA, for purposes of 
administration and enforcement and to 
avoid duplication, to the maximum 
extent practicable, with those of certain 
other statutes, including the SDWA, to 
the extent that it can be done in a 
manner that is consistent with the goals 
and policies of both RCRA and the other 
relevant statute(s). 


B. COz Streams Managed Prior to 
Underground Injection 


Under the subtitle C hazardous waste 
program, the generator requirements (40 
CFR part 262) contain provisions 
designed to ensure that hazardous 
wastes are properly managed by persons 
who generate the wastes. This is 
accomplished through certain 


‘requirements governing the temporary 


q 
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storage (i.e., accumulation) of hazardous 
wastes, in units, such as tanks or 
containers, at the site of generation. 
These requirements include technical 
requirements for the tanks or containers, 
and time limits on hazardous waste 
storage, if the waste is to be sent off-site 
to a treatment, storage or disposal ~ 
facility.2® These requirements also 
include recordkeeping and reporting, 
and certain pre-transport requirements, 
such as packaging, labeling, and 
preparing a hazardous waste manifest to 
accompany the waste. Generators must 
also notify EPA of their hazardous waste 
management activity, and obtain an EPA 
identification (ID) number. Likewise, 
hazardous waste transporters (e.g., 
persons transporting waste, including 
over the highway or by rail) have certain 
requirements in 40 CFR part 263, to 
ensure that the hazardous wastes are 
properly transported to a hazardous 
waste treatment, storage, or‘disposal 
facility. These transporter requirements 
include notifying EPA and obtaining an 
EPA ID number, recordkeeping, and 
compliance with the hazardous waste 
manifest. EPA notes that under the 
RCRA subtitle C regulations, a 
hazardous waste manifest is not 
required for hazardous wastes sent off- 
site via pipeline.?9 

For CQ; streams that are captured, 
compressed, and transported to a UIC 
Class VI well, EPA believes that the full 
set of subtitle C generator and 
transporter requirements are not 
necessary, because they do not provide 
any additional protection over existing 
regulatory requirements. Regarding the 
generator requirements, EPA believes 
that the process of capturing and 
compressing CO; prior to delivery to a 
UIC Class VI facility via a pipeline, as 
the Agency understands it, will not 
involve storage at the generator facility 
(i.e., at the CO2 source), but rather will 
occur in a continuous fashion (capture 
process — compression/dehydration > 
pipeline insertion). Once in the 
pipeline, EPA believes the applicable 
DOT requirements (which apply to 
supercritical CO2 streams regardless of 
whether or not these materials meet the 
definition of hazardous waste) will 
ensure that CO>2 streams are managed in 


28 The generator regulations in 40 CFR part 262 
provide for limited, temporary on-site hazardous 
waste storage (accumulation) without a RCRA 
permit or being subject to the interim status 
standards, provided certain conditions are met (see 
§ 262.34). While generators are not required to send 
hazardous waste off-site for disposal, they often do 
so because they do not wish to engage in RCRA- 
permitted hazardous waste activity on-site. 

29 This is because use of the hazardous waste 
manifest is triggered by the transport of hazardous 
waste (see discussion in Section IV.B.2. in this 
preamble, including Footnote 41). 


a manner that addresses the potential 
risks to human health and the 
environment that these materials may 
pose, prior to arrival at a Class VI 
injection well facility. 


1. CO2 Streams Generated at Capture 
Sites 


While certain technologies for 
removing (capturing) CO> have been in 
use commercially for over 60 years (e.g., 
natural gas processing, production of 
food-grade CO2), research has been 
underway to develop more cost-effective 
technologies to capture CO2 for 
purposes of CCS. Regardless of the 
capture technology that is ultimately 
implemented, information currently 
available to EPA indicates that once the 
CO stream is captured at the source 
(e.g., coal-fired power plant), it will be 
dehydrated (to meet pipeline 
specifications preventing corrosion) and 
compressed (to match designated 
pipeline pressures) in preparation for 
transport, primarily via CO2 
pipeline.3° 3! 

However, evaluating in more detail 
how COQ; streams will be managed at the 
CO: source prior to GS in a UIC Class 
VI facility, and what regulations or other 
standards might apply to these activities 
in lieu of the RCRA generator standards, 
has proven somewhat difficult based on 
a review of the literature. This is either 
because many of the newer capture 
technologies are still in the 
developmental stages, or because the 
more established capture technologies 
used in commercial CO2 capture have 
not yet been scaled up to large facilities, 
such as coal-fired power plants. 
Nonetheless, EPA attempted to assess 
how captured CO: streams would be 
managed in the context of the RCRA 
generator requirements identified above 
(e.g., EPA notification, standards for 
tanks or containers, time limits for on- 
site storage, recordkeeping and 
reporting, packaging, labeling, 
manifesting, etc.). 

First, it is unclear from existing 
information sources whether captured 
COz has been or will be stored at the 
generator site prior to insertion into a 
pipeline, so EPA examined the 
feasibility of storing captured CO 
streams at the source, since storage is a 
hazardous waste management activity of 


~ concern at RCRA generator sites 


30 DOE/NETL’s Carbon Capture R&D Program for 
Existing Coal-Fired Power Plants, DOE/NETL— 
2009-1356, February 2009. 

31 Figueroa, Jose D. et al., 2008. Advances in 
capture technology—the U.S. Department of 
Energy’s Carbon Sequestration Program, 
International Journal of Greenhouse Gas Control 2, 
2008 (9-20). 


generally.32 EPA looked at estimates of 
CO: capture rates both in the CCS 
projects currently underway, as well as 
future scenarios where CO? capture is 
deployed at full scale. A review of 
commercially-available CO2 capture 
facilities in 2009 identified 17 facilities, 
with CO; capture rates ranging from 
50,000 metric tons/year to 3.63 million 
metric tons per year.*° According to the 
2010 CCS Task Force Report, the largest 
of these capture rates (3.63 million 
metric tons/yr) is close to the volume of 
COz required for capture at electric 
utility generating plants. It is also 
estimated that a 500MW (megawatt) - 
coal-fired power plant emits close to 3 
million metric tons of CO> per year.34 
Similarly, the Mountaineer, West 
Virginia CCS project, which is currently 
capturing 100,000 metric tons CO2/year, 
will eventually scale up to 1.5 million 
metric tons of CO: per year from an 
emission slipstream representing 
235MW. See 75 FR 32171, June 7, 2010. 
An annual CO; capture rate of 1.5 
million metric tons translates to 
approximately 4,100 metric tons CO 
per day, or (at temperatures and 
pressures close to supercritical) 34,000 
cubic meters, which is approximately 9 
million gallons of CO2 per day. Even the 
smallest annual capture rate mentioned 
above (50,000 metric tons per year) 
equates to approximately 137 metric 
tons of CO per day, or 1,142 cubic 
meters, which is approximately 301,568 
gallons per day. 

Based on these estimates, the volume 
of CO2 streams either being captured, or 
anticipated to be captured, are quite 
large, and would require pressure 
vessels (i.e., tanks engineered for 
pressurized material) of inordinate size 
at the low end of these estimates, and 
are not likely to exist or be practicable 
at the upper end of these estimates. 
Therefore, EPA does not envision these 
large volumes of captured CO? streams 
being stored on-site, and instead 
assumes that the CO2 streams will be 
dehydrated, compressed, and either 
injected on-site, or sent off-site, in a 
continuous fashion. EPA believes that 
even if the CO2 were defined as a 
hazardous waste, under the scenario 
described above, where captured CO2 
streams are delivered in a continuous 
fashion to either on-site injection wells, 


32 The term “store” or “storage” used throughout 
this preamble refers to the holding of waste for a 
temporary period above ground, and does not refer 
to the placement of CO2 streams in underground 
formations through the process of GS. See 40 CFR 
260.10. 

33 CCS Task Force Study, August, 2010, 
Appendix A. 

34 Carbon Dioxide Capture and Storage. 
Intergovernmental Panel on Climate Change (IPCC), 
2005, p. 61. 
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or to a pipeline for off-site injection (and 
presumably in a totally-enclosed 
manner, due to the need to maintain 
proper pressures) there would not be 
any substantive °° RCRA subtitle C 
requirements applicable to this activity. 
EPA notes that there are no RCRA 
hazardous waste standards for 
pipelines, unless the pipelines are 
ancillary to a regulated hazardous waste 
tank, which does not appear to be the 
case here.3® 

Regarding other generator 
requirements, such as notification to 
EPA of hazardous waste activity, and 
recordkeeping and reporting, EPA 
believes there will be equivalent notice 
and reporting for facilities engaged in 
CO; capture for purposes of GS. The 
new GHG reporting requirements 
promulgated on October 30, 2009 (74 FR 
56260) will provide information to the 
Agency regarding individual facilities 
engaged in CO> capture activities. Under 
40 CFR part 98, subpart PP, of the GHG 
rule, facilities with production process 
units that capture a CO2 stream must 
annually report certain information to 
EPA, such as the amount of CO: in the 
stream captured, and information on the 
fate of the CO: stream (i.e., the 
downstream ‘end use’ of the CO2), 
including GS. See 40 CFR 98.426. The 
GHG rule also requires comprehensive 
recordkeeping, and records that must be 
retained for three years. See § 98.3(g) 
and § 98.427. EPA points out that these 
GHG requirements apply irrespective of 
whether a facility claims the RCRA 
exclusion being proposed today, if 
finalized. 

Therefore, with respect to generators 
of CO2 streams, EPA believes there 
would not be any additional protection 
to humar health or the environment 
through the RCRA hazardous waste 
regulations of these operations. Absent 
any storage, the regulation of the 
movement of captured CO> streams from 
the point of capture to either an on-site 
UIC Class VI injection well, or to an off- 
site DOT-regulated pipeline (discussed 
below), would not be significantly 
different in the presence or absence of 
today’s proposed conditional exclusion. 
While it is not clear what would be the 
procedure during maintenance or upset 


35“Substantive” as used here describes those 
requirements that are directly related to storage, 
transportation, treatment, or disposal, and not - 
notification or biennial reporting. 

36 EPA notes that there are no stand-alone RCRA 
hazardous waste standards for pipelines only; 
rather, EPA regulates hazardous waste “tank 
systems” which includes technical standards for 
piping where that piping is ancillary to hazardous 
waste tanks. See 40 CFR 260.10 for the definition 
of tank system; see also July 14, 1986 Federal 
Register for discussion of ancillary equipment, 51 
FR at 25441. 


circumstances (such as if the capture 
process could not function), EPA 
assumes that the source emissions 
would be diverted for release under the 
facility’s Clean Air Act permit. 

EPA requests information on whether 
EPA’s estimates for captured CO> 
volumes are accurate and reasonable, 
and whether the CO> that is captured 
could be stored on-site prior to being 
sent elsewhere for GS or any other 
purpose; if so, EPA requests detailed 
information on the duration and method 
of storage, and what existing regulatory 
or voluntary controls and standards 
apply to such storage. EPA also requests 
information on the units and processes 
involved after the CO> is captured, and 
before it is either injected on-site, or 
sent off-site. Finally, EPA requests 
comment and information on the 
procedures that have been or are 
expected to be used during maintenance 
and upset circumstances of the carbon 
capture system. 


' 2. Transportation of CO2 Streams to UIC 
- Class VI Injection Well 


While there may be instances where 
captured CO: streams are injected on- 
site, most generators will likely 
transport their captured CO> streams to 
UIC Class VI wells located off-site, and 


_ therefore EPA considered the 


transportation of CO2 streams under 
today’s proposed conditional exclusion. 
Carbon dioxide itself is listed under the 
DOT regulations as a Class 2.2 
hazardous material (non-flammable gas). 
See definitions in 49 CFR 172.101 and 
173.115(b). By this designation as a 
hazardous material, CO2 becomes 
subject to regulations established by 
DOT for the safe and secure 
transportation of hazardous materials in 
commerce. DOT’s Pipeline Hazardous 
Materials Safety Administration 
(PHMSA) is charged with overseeing the 
movement of hazardous materials, 
including COz, over all modes of 
transportation. For purposes of this 
proposal, EPA examined existing 
requirements for pipeline, and non- 
pipeline, modes of transportation. 

Pipeline Transport—EPA presumes 
that pipeline transport of CO2 streams 
will be the principal mode of transport | 
for CCS activities, either using existing 
or newly-built pipelines. For example, 
in 2008, a Congressional Research 
Service report stated that “‘[t]ransporting 
captured CO) in relatively limited 
quantities is possible by truck, rail, and 
ship, but moving the enormous 
quantities of CO2 implied by a 
widespread implementation of CCS 
technologies. would likely require a 
dedicated interstate pipeline 


network.” 37 In the United States, there. 
are approximately 3,600 miles of 
dedicated CO: pipelines, carrying about 
50 million metric tons of CO> per year, 
primarily for EOR activities in the oil 
and gas industry.*8 Experience and 
knowledge gained by the oil and gas 
industry, which has used CO> pipelines 
over the-past 35 years to transport large 
volumes of CO; to oil fields, is directly 
applicable to carbon capture and GS 
operations and, thus, there is much 
experience with this activity. 

Pipeline transportation of COz is 
subject to the PHMSA requirements in 
49 CFR part 195, which apply to 
pipeline facilities used in the 
transportation of hazardous liquids or 
supercritical CO2.3° As defined in 49 
CFR 195.2, carbon dioxide is ‘‘a fluid 


-consisting of more than 90 percent 


carbon dioxide molecules compressed 
to a supercrifical state,’ which would 
include supercritical CO2 streams 
transported for purposes of CCS. The 
requirements in 49 CFR part 195 govern 
pipeline design, construction, operation 
and maintenance, and emergency 
response planning, and EPA believes 
that by addressing these areas, the 
PHMSA requirements are consistent 
with the RCRA subtitle C goal of 
preventing releases in order to protect 
human health and the environment. 
Additionally, PHMSA’s goal is to 
improve the overall integrity of pipeline 
systems and reduce risks. See January 
10, 2011 Federal Register (76 FR 1504). 
To evaluate risk adequately, the 
Hazardous Liquid and Gas Transmission 
Pipeline Integrity Management (IM) 
requirements were created (49 CFR 
195.450 and § 195.452), which 
supplement PHMSA’s safety regulations 
mentioned above. The goal of the IM 
requirements is to identify and evaluate 
the physical and operational 
characteristics of each individual 
pipeline system, in order to ensure the 
quality of pipeline integrity in areas 
with a higher potential for adverse 
consequences (high consequence areas 
or HCAs).*° In addition, PHMSA’s IM 


37 CRS Report for Congress. Carbon Dioxide (CO>) 
Pipelines for Carbon Sequestration: Emerging Policy 
Issues. Paul W. Parfomak and Peter Folger. January 
17, 2008. 

38 CRS Report for Congress. Regulation.of Carbon 
Dioxide (CO) Sequestration Pipelines: 
Jurisdictional Issues. Adam Vann and Paul W. 
Parfomak. April 15, 2008. - 

39 The pipeline transportation of carbon dioxide 
and hazardous liquids are both regulated under the 
same regulatory framework. ‘“‘Hazardous liquids,” 
for purposes of 49 CFR part 195, are defined by 


- DOT as petroleum, petroleum products, and 


anhydrous ammonia, and are not the subject of this 
proposed rule. 49 CFR 195.2. 

40 HCAs include populated areas, and other areas 
particularly vulnerable to pipeline releases, such as 
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requirements promote a more rigorous 
and systematic management of pipeline 
integrity and risk by operators; maintain 
the government’s prominent role in the 
oversight of pipeline operator integrity 
plans and programs; and increase the 
public’s confidence in the safe operation 
of the nation’s pipeline network. EPA 
believes that these requirements, which 
focus on preventing releases that might 
affect human populations and 
ecologically-sensitive areas, further 
support the conclusion in today’s 
proposal that additional regulation of 
pipeline transportation under RCRA 
subtitle C is not necessary in order to 
protect human health and the 
environment. 

With respect to there being no 
requirement to use a hazardous waste 
manifest under today’s proposal for CO2 
streams that are conditionally excluded, 
it is important to note that under the 
RCRA subtitle C regulations, moving 
hazardous waste off-site through a 
pipeline does not trigger the use of a 
manifest, because pipelines are not 
included in the definition of 
“transportation” under RCRA subtitle 
C.*1 With respect to the use ofa 
manifest, because the applicable 
requirements would not change under 
either the existing RCRA subtitle C 
regulations, or when managed in 
accordance with today’s proposed 
conditional exclusion, there is no 
change in protection to human health 
and the environment under today’s 
proposed rule. In fact, EPA notes that 
were CO: streams to be subject to RCRA 
subtitle C as hazardous waste, they 
‘would not be regulated any differently 
under the part 195 regulations that are 
applicable to supercritical CO2 streams. 
Consultations with PHMSA staff 
indicate that whether a CO stream is 
defined as hazardous waste under RCRA 
subtitle C (in this instance, if it were to 
exhibit a RCRA characteristic) does not 
change the technical and other 
requirements applicable to the 
transportation of supercritical CO2 
under PHMSA.#2 

Finally, EPA notes that it may be the 
case that some pipelines used to 
transport CO are not subject to the DOT 
requirements, because they are located 
on-site at the generator facility or at the 
UIC Class VI facility. See, e.g., 49 CFR 


drinking water resources or certain ecologically- 
sensitive areas. 49 CFR 195.450. 

4140 CFR 260.10, 262.20(a)(1), and 263.20(a)(1). 
See also Memorandum from Marcia Williams, 
Director, Office of Solid Waste, to Barry [sic] 
Seraydarian, Director, Toxics and Waste 
Management Division, EPA Region 9, Aprii 30, 
1986. 

42 Memorandum to Docket EPA-HQ-RCRA— 
2010-0695, Personal Communication with Vince 
Holohan, PHMSA, U.S. DOT. 


195.1(b)(8). EPA requests information 
on how these pipelines are currently 
regulated, including any design and 
operating standards that apply to such 
pipelines. As discussed earlier in 
today’s preamble, EPA assumes that in 
the typical case, captured CO: will not 
be stored at the generator facility, and 
will be transferred in a continuous 
manner either to an on-site or off-site 
UIC Class VI well. EPA is not proposing 
to apply RCRA subtitle C requirements 
to these pipelines as a condition of . 
today’s proposed rule (as stated earlier, 
absent storage of hazardous waste by 
generators, piping alone would not be 
subject to subtitle C regulation in any 
event); but EPA still requests comment 
on the appropriateness of applying the 
RCRA subtitle C standards to these non- 
DOT regulated pipelines. 

Non-Pipeline Transport—While EPA 
expects that pipelines will be the most 
commonly used transportation method 
for moving supercritical CO from its 
source to a UIC Class VI injection well, 
other forms of transportation other than 
pipeline-(e.g., highway, rail) are still 
possible. Supercritical CO2 streams 
being transported by means other than 
by pipeline must comply with 
applicable DOT hazardous materials 
transportation regulations, which 
address (for these modes of 
transportation) requirements, such as 
packaging, labeling, marking. 
placarding, emergency response, 
training, and shipping documentation. 
These regulations are found in 49 CFR 
parts 100-180 (hazardous materials 
regulations). EPA believes that these 
DOT requirements will adequately 
address risks to human health and the 
environment from the transportation of 
CO; and, therefore, additional RCRA 
subtitle C requirements specifically 
relating to transportation will not 
provide substantially more protection. 

Where a hazardous waste manifest 
would otherwise be required for 
transporting CO? streams that meet the 
definition of hazardous waste, under 
today’s proposed conditional exclusion, 
no hazardous waste manifest would be 
required. While the DOT hazardous 
materials shipping paper ensures that 
important information regarding the 
CO: stream accompanies the shipment, 
and that persons offering the CO2 stream 
for transport must keep copies of the 
DOT shipping paper for two years, there 
is no tracking feature provided by the 
DOT shipping paper (as is the case for 
a hazardous waste manifest). EPA 
believes, however, that today’s proposed 
rule will provide adequate incentive to 
ensure that the CO>2 stream is delivered 
to a UIC Class VI facility (for example, 
as discussed later in today’s preamble, 


EPA is proposing a condition requiring 
generators to certify that any CO2 
stream, which they claim to be excluded 
from RCRA subtitle C, has been 
delivered to a UIC Class VI facility). 
EPA believes that this proposed 
certification statement, which must be 
signed by the generator, provides a 
strong incentive to ensure delivery to 
the designated UIC Class VI facility; this 
is because generators who claim the 
exclusion, but fail to ensure delivery of 
their CO2 stream that is hazardous to a 
Class VI facility, risk losing the 
exclusion and invoking the full 
hazardous waste requirements. 
Nonetheless, EPA notes that this 
certification statement does not provide 
the same type of tracking as a hazardous 
waste manifest would provide. 
Therefore, EPA requests comment on 
the extent to which non-pipeline 
transportation will be used specifically 
for transporting CO> streams to UIC 
Class VI facilities, and whether the use 
of the certification statement, together 
with compliance with applicable DOT 
hazardous material transportation 
requirements, are effective substitutes 


for the RCRA hazardous waste 


regulations that would apply to these 
specific circumstances. . 


C. Underground Injection of CO>2 
Streams at UIC Class VI Wells 


The UIC Class VI regulations 
specifically preclude CO: streams that 
are defined as RCRA hazardous waste 
from being injected into a UIC Class VI 
well. See 40 CFR 146.81(d) (definition 
of Carbon Dioxide Stream in the UIC 
Class VI regulation). Instead, under the 
existing UIC and RCRA regulations, 
hazardous wastes (including CO2 
streams that meet the definition of 
hazardous waste)—if injected—must be 
injected into a Class I hazardous waste 
well. As already discussed, EPA has 
little information about whether CO2 
streams would exhibit a RCRA 
hazardous waste characteristic (in 
particular, the TC). However, because it 
is possible that captured CQ> streams 
could contain low concentrations of 
contaminants which could cause a 
waste to be identified as hazardous by 
the TC (e.g., arsenic, mercury, 
selenium),*# EPA considered whether 
the injection of captured CO: streams 
into UIC Class VI wells would be 
properly managed, such that subtitle C 
regulation was duplicative and 
unnecessary. 


43 Apps, J.A., A Review of Hazardous Chemical 
Species Associate with CO2 Capture from Coal-Fired 
Power Plants and Their Potential Fate in CO2 
Geologic Storage, Lawrence Berkeley National 
Laboratory, March 2006. 
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The UIC Class VI requirements are 
designed to ensure that the CO2 and any 
incidental associated substances will be 
isolated within the injection zone, and 
thus protect USDWs from ; 
endangerment. The UIC Class VI 
requirements are designed for the 
unique characteristics of CO2, including 
its buoyancy relative to other fluids in 
the subsurface, which requirements 
account for the potential presence of 
impurities (including hazardous 
contaminants which could cause the 
waste to be identified as hazardous by 
the TC) in captured CO2. See 75 FR at 
77234—5 (December 10, 2010). Thus, 
EPA expects that compliance with the 
UIC Class VI requirements, which are 
designed to ensure isolation of 
supercritical CO>2 streams, will also 
address the potential for-effects on 
human health and the environment 
from the contaminants present in the 
stream. Below is a description of key 
elements of the UIC Class VI 
requirements that EPA believes will 
ensure protection of human health and 
the environment, such that RCRA 
subtitle C regulation would be 
duplicative and unnecessary. 


1. Development of UIC Class VI Wells 
Under SDWA 


Section 1421(d)(2) of the SDWA 
provides, ‘Underground injection 
endangers drinking water sources if 
such injection may result in the 
presence in underground water which 
supplies or can reasonably be expected 
to supply any public water system of 
any contaminant, and if the presence of 
such contaminant may result in such 
system’s not complying with any 
national primary drinking water 
regulation or may otherwise adversely 
affect the health of persons.” Pursuant 
to § 1421(d)(2), the UIC program 
requirements for all well classes, 
promulgated under the authority of the: 
SDWA, are designed to 
comprehensively ensure that an 
injection well is appropriately sited, __ 
operated, tested, monitored, and closed 
in a manner that ensures USDW 
protection and does not otherwise 
adversely affect the health of persons.*# 


44 For example, the following general standard in 
the SDWA regulations applies to all classes of UIC 
wells: owner or perator shall construct, 
operate, maintain, convert, plug, abandon, or 
conduct any other injection activity in a manner 
that allows the movement of fluid containing any 
contaminant into underground sources of drinking 
water, if the presence of that contaminant may 
cause a violation of any primary drinking water 
regulation under 40 CFR part 142 or may otherwise 
adversely affect the health of persons. The applicant 
for a permit shall have the burder’ of showing that 
the requirements of this paragraph are met.” 40 CFR 
144.12(a). 


In developing standards for CO2 
injection for GS, the Agency evaluated 
the applicability of the existing UIC 
program requirements for Class I wells 
(hazardous and non-hazardous) through 
Class V wells, and determined that new, 
tailored regulations to address the 
injection of supercritical CO2 streams 


-for GS, including any associated 


constituents that may be present in the 
CO. streams, were warranted in order to 
protect USDWs from endangerment. In 
October 2007, EPA announced that it 
would develop tailored regulations for 
GS, by adapting the existing UIC 
program framework and by relying on 
that program’s experience—over 25 
years—in regulating the injection of 
fluids, including CO2 injected for 
enhanced hydrocarbon recovery. The 
Class VI rule, finalized in December 
2010, includes specific requirements 
designed to address the unique nature of 
CO> injection for GS, including the large 
CO; injection volumes anticipated at GS 
projects, the relative buoyancy of COs, 
its mobility within subsurface geologic 
formations, and its corrosivity in the 
presence of water. In addition, EPA 
recognized that the CO> stream could 
contain impurities, including those 
which could cause the waste to exhibit 
the TC under the RCRA subtitle C 
regulations. 

Throughout the regulatory 
development process for the Class VI 
requirements, the UIC program, in 
coordination with other EPA program 
offices, stakeholders, and the public 
relied upon the existing UIC regulatory 
framework and applicable requirements 
of other well classes (i.e., Class II, Class 
I industrial, Class I hazardous), as 
appropriate. However, the Agency 
recognized that these established 
programmatic requirements required 


certain modifications and enhancements _ 


with respect to CO: injection for GS in 
order to ensure USDW protection. 


2. Key Elements of the UIC Class VI 
Well Requirements 


The UIC Class VI final regulations 
include specific requirements tailored to 
the particular nature of CO>2 injection for 
GS. These program elements include 
site characterization, area of review 
(AoR) delineation, corrective action,45 


45 EPA notes that the term “corrective action”’ is 
used in both the SDWA and RCRA programs, but 
refers to different activities under each. Under the 
UIC Class VI rule, the phrase refers to actions taken 
to correct situations where artificial penetrations 
(e.g., wells) could serveas unwanted conduits for 


CO: or other fluid movement into or between 


USDW within the AoR. See 40 CFR 144.55, 146.7, 
and 146.64. Under RCRA subtitle C, corrective 
action generally refers to actions taken to address 
releases of hazardous wastes or hazardous 
constituents from solid waste management units at 


well construction and operation, testing 
and monitoring, post-injection site care,. 
site closure, and financial 
responsibility. Together, these program 
elements provide a comprehensive 
approach for verifiable isolation of the 
CO, stream within the injection zone to 
ensure protection of USDWs from 
endangerment. Although not an 
exhaustive list, some requirements 
tailored for GS (Class VI) include: 

© Class VI well owners or operators 
must conduct and submit, with the 
permit application, an extensive, 
detailed assessment of the geologic, 
hydrogeologic, geochemical, and 
geomechanical properties of the 
proposed GS site to ensure that GS wells 
are located in suitable geologic 
formations, and that the geology 
provides containment. The owner or 
operator must also select a site with an 
injection zone of sufficient areal extent, 
thickness, porosity and permeability to 
receive the total anticipated volume of 
the CO> stream, and, confining zones 
free of transmissive faults or fractures 
and of sufficient areal extent and __ 
integrity to contain the injected CO2 
stream and displaced formation fluids. 
Class VI requirements also mandate a 
thorough process for the identification 
of features that might compromise the 
integrity of the containment system 
(e.g., abandoned wells) and remediation 
of those features through corrective 
action, within the AoR. Existing UIC 
regulations, including those for Class I 
hazardous wells, require that owners or 
operators define the AoR, within which 
they must identify artificial penetrations 
and determine whether they have been 
properly constructed or plugged; the 
Class VI regulations are consistent with 
this approach. 

© Class VI well owners or operators 
must delineate the AoR using a 
sophisticated computational model that 
incorporates available site 
characterization data and planned 
operational conditions. Throughout the 
life of the project, the AoR must be 
periodically reevaluated (at least once 
every 5 years) through the use of 
monitoring and operational data to 
verify that the CO2 plume and the 
associated area of elevated pressure are 
moving as predicted within the 
subsurface, and that the injected CO2 
stream is isolated within the injection 
zone. With the exception of the UIC 
Class VI regulations, the existing UIC 
regulations (including Class I 
hazardous) do not include a 
requirement to reevaluate the AoR and 


a treatment, storage, or disposal facility. The RCRA 
corrective action aspects of this proposed rule are 
discussed in Section IV.C.4 of this preamble. 
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corrective action plan. This reevaluation 
is an additional level of protection that 
has been added for Class VI wells in 
order to address the unique 
characteristics of the CO2 stream 
injectate. This reevaluation will provide 
an ongoing dialogue between the 
Director and the owners or operators, 
while ensuring that if a circumstance 
changes, the AoR will be updated to 
address those changes, while ensuring 
protection of USDW. Because there will 
be inevitable plume movement, a 
reevaluation was deemed to be 
necessary to protect USDW for Class VI 
wells. 

© Class VI well owners or operators 
must also identify and evaluate all , 
artificial penetrations within the AoR, 
and based on this review, identify the 
wells that need corrective action to 
prevent the movement of CO: or other 
fluids into or between USDWs. Owners 
or operators must perform corrective 
action to address deficiencies in any 
wells (regardless of ownership) that are 
identified as potential conduits for fluid 
movement into USDWs. The Director 
must approve the methods used to 
identify the wells and the corrective 
action selected by the owners or 
operators. This inventory and review 
process is similar to what is required of 
all Class I and Class II injection well 
owners or operators. 

© Class VI wells must meet the same 
stringent injection well construction 
standards as Class I hazardous waste 
wells, in order to ensure that the well 
itself does not serve as a conduit for 
fluid movement. In addition, the Class 
VI rule requires that all well 
construction materials be compatible 
with the fluids with which the materials 
may come in contact (e.g., fluid 
formations; CO> streams) over the life of 
the GS project. Class VI operating 
requirements also ensure that injection 
in a Class VI well will not propagate 
fractures within the injection and/or 
confining zones that could compromise 
containment. 

© Class VI owners or operators must 
conduct robust monitoring to ensure the 
integrity of the injection well, detect any 
changes in groundwater geochemistry 
that may indicate leakage, and track the 
evolution of the CO stream and 
associated pressure front. Class VI 
monitoring requirements are generally 
more detailed and rigorous than those . 
for Class I hazardous waste injection 
wells, and are designed to verify 
isolation of the injected CO> stream, and 
allow for early-warning of any possible 
fluid leakage. 

© The Class VI rule contains tailored 
requirements for extended, 
comprehensive post-injection 


monitoring and site care of GS projects 
following cessation of injection, until it 
can be demonstrated that movement of 
the CO plume and pressure will not 
pose a risk of endangerment to USDWs. 
Owners or operators must also plug 
injection and monitoring wells in a 
manner that protects USDWs. Proper 
plugging of injection and monitoring 
wells is a long-standing requirement in 
the UIC Program to ensure that existing 
wells do not serve as conduits for fluid 
movement following cessation of 
injection and site closure. Post-injection 
site care (PISC), which is unique to GS 
and Class I hazardous wells in the UIC 
program, is a protective measure that 
requires site monitoring to continue in 
order to ensure the injectate and any 
mobilized fluids do not pose a risk to 
USDW. 

© Class VI provisions require that 
owners or operators maintain financial 
responsibility obligations guaranteeing 
that funds will be available for all 
SDWA corrective action, injection well 
plugging, PISC, site closure, and 
emergency and remedial response. 

These elements of the Class VI 
requirements are designed to provide 
verifiable control of the CO> stream at 
the Class VI well, and containment of 
that stream within the injection zone, in 
order to ensure protection of USDW 
from endangerment. EPA believes that 
the elimination of exposure routes 
through these requirements will ensure 
protection of human health and the 
environment, and views this as 
determinative in its evaluation of 
whether the RCRA subtitle C regulatory 
requirements for hazardous waste 
disposal provide any substantial, 
additional protection for CO2 streams 
which exhibit a characteristic of 
hazardous waste and are disposed in 
UIC Class VI wells. Thus, EPA 
concludes (subject to consideration of 
public comment) that a conditional 
exclusion from RCRA subtitle C 
requirements is warranted for CO2 
streams that are injected into UIC Class 
VI wells for purposes of GS. 


3. RCRA Land Disposal Restrictions 


Under today’s proposed rule, a CO2 
stream that is conditionally excluded 
from the definition of hazardous waste 
would not be subject to the RCRA land 
disposal restriction (LDR) requirements 
in 40 CFR part 148 that apply to 
restricted hazardous wastes that are 
disposed of in UIC wells. EPA 
considered how the conditions 
proposed in today’s rule compare to the 
protections afforded by the RCRA LDR 
requirements (that would otherwise 
apply to a CO; stream that exhibits a 
RCRA characteristic and is disposed of 


in an injection well). As discussed 
below, EPA believes that with respect to 
CQ? streams that are conditionally 
excluded for purposes of GS, the LDR 
requirements would not provide more 
protection to human health and the 
environment than the UIC Class VI 
requirements provide. 

The LDR program ensures that 
hazardous waste cannot be placed on or 
under the land—i.e., land disposed— 
until the waste meets specific treatment 
standards to reduce the mobility or 
toxicity of the hazardous constituents in 
the waste. These treatment standards are 
waste-code specific, and either specify 
an allowable concentration of hazardous 
constituents or specify a method of 
treatment. These treatment standards 
must be satisfied before land disposal of 
the waste occurs. The alternative to 
meeting the treatment standards is to 
make a successful demonstration to EPA 
that no hazardous constituents will 
migrate from the disposal unit (or, in the 
case of injection wells, the ‘injection 
zone” (see RCRA section 3004(d)(1)) for 
as long as the waste remains hazardous 
(a ‘“‘no-migration” petition). See RCRA 
sections 3004(f) and (m). The LDR 
requirements are found in 40 CFR part 
268, and the LDR requirements 
regarding injection wells are located in 
40 CFR part 148. 

LDR requirements attach to wastes 
that are hazardous at the point of 
generation. Chemical Waste 
Management v. EPA, 976 F. 2d 2, 13,14 
(D.C. Cir. 1992), so that if a waste is 
conditionally excluded from being a 
hazardous waste, LDRs do not apply. 
EPA evaluated the protections afforded 
under the Class VI regulations and the 
LDR program to assure that this is an 
appropriate outcome here. 

Class VI wells are required to 
demonstrate (through the initial 
permitting process, and periodically 
during the operational life of the well), 
on a well-by-well basis, that there are no 
features near an injection well that 
would allow injected fluid to move into 
a USDW or displace native fluids into 
USDWs resulting in their endangerment. 
EPA interprets the UIC Class VI 
isolation requirements as meeting the 
objectives of the RCRA LDR 
requirements. This is because the same 
individualized determination, using the 
same or similar decision tools, with 
essentially the same ultimate 
determination (no migration of 
hazardous constituents from the 
injection zone of either a Class VI well 
or a Class I hazardous waste well) 
would apply in either instance. 

EPA thus believes (subject to 
consideration of public comment) that 
the Class VI well review process and 
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isolation requirements will meet 
essentially the same requirements and 
objectives as the RCRA no-migration 
process, affords similar procedural 
safeguards (individualized 
determinations in both instances), and 
will protect human health and the 
environment via proper management 
under the Class VI regulations. Thus, 
the proposed conditional exclusion 
appears reasonable with respect to 
otherwise-applicable LDR requirements. 

In addition, we note that RCRA 
section 1006(b) provides that EPA ‘‘shall 
integrate all provisions of this chapter 
for purposes of administration and 
enforcement and shall avoid 
duplication, to the maximum extent 
practicable, with the appropriate 
provisions of the * * * Safe Drinking 
Water Act.” For the reasons just 
discussed, it appears that the RCRA LDR 
provisions duplicate the requirements 
and procedures of the Class VI rules and 
that a conditional exclusion from being 
a hazardous waste avoids this 
duplication. See Chemical Waste. 
Management v. EPA, 976 F. 2d 2, 23- 
24 (integration of RCRA LDR and Clean 
Water Act direct discharger 
requirements). 


4. Subtitle C Corrective Action 


EPA also reviewed the subtitle C 
corrective action requirements, which 
apply to any hazardous waste treatment, 
storage or disposal facility, including 
Class I UIC hazardous waste facilities. 
Under today’s proposed conditional 
exclusion, CO> streams that would 
otherwise be defined as RCRA 
hazardous waste (because they exhibit a 
RCRA characteristic) and meet the 
proposed conditions, would not be 
defined as hazardous waste. Therefore, 
the RCRA corrective action 
requirements would not be triggered at 
the UIC Class VI facility as a result of 
the management of conditionally- | 
excluded CO> streams. EPA does not 
believe, however, that the absence of 
RCRA corrective action authority at a 
Class VI UIC facility is of concern with 
respect to the management of excluded 
CO; streams in the Class VI UIC well 
under a SDWA permit. In EPA’s view, 
the comprehensive Class VI UIC 
regulations provide multiple, 
enforceable mechanisms to correct 
permit violations and other situations 
that may pose a risk to USDW. These 
include enforceable requirements to 
develop, maintain, and update an 
emergency and remedial response plan, 
and to undertake emergency or remedial 
response actions for any unauthorized 
releases from the well or injection zone. 
See 40 CFR 146.94. 


5. Conclusien 


In conclusion, consistent with the 
SDWA and RCRA, the integrated 
application, implementation, and 
enforcement of the UIC Class VI 
requirements will protect human health 
and the environment by ensuring that 
the CO> streams (which may include 
low concentrations of hazardous 
constituents as discussed above) remain 
isolated in the injection zone and 
confined by confining zones in an 
appropriate, well-characterized geologic 
setting, that is continuously monitored 
to ensure that the CO2 streams remain 
in the injection zone. EPA believes that 
with respect to CO2 streams as 
discussed in today’s proposed 
conditional exclusion, the existing UIC 
Class VI requirements sufficiently 
address any potential risk to human 
health and the environment, such that 
subtitle C regulation is unwarranted.. 


D. Prohibition on Introduction of Other , 
RCRA Hazardous Wastes 


The UIC Class VI well program was 
specifically developed for the unique 
purpose of GS of CO: streams. Today’s 
proposed conditional exclusion only 
applies to CO2 streams that have been 
captured for purposes of GS and are to 
be injected into a UIC Class VI well. 
EPA is proposing to limit the scope of 
this exclusion by including a condition 
that no other hazardous waste can be 
mixed with, or otherwise co-injected 
with, the CO>2 streams as defined in 
today’s proposed rule. Thus, if 
hazardous waste is mixed with the CO2 
stream, under today’s proposal that 
stream would not be eligible for the 
conditional exclusion. That stream 
would need to be managed as a RCRA 
hazardous waste, and, if well injection 
is selected as the means of disposal, 
injected into a UIC Class I hazardous 
well. 

EPA expects that where facilities have 
made the significant economic 
commitment to capture and/or inject 
CO: streams for purposes of GS, such 
facilities will not wish to jeopardize this 
arrangement by mixing hazardous waste 
into the CO2 stream in violation of the 
explicit prohibition in the UIC Class VI 
rule, as well as the condition being 
proposed today in 40 CFR 


- 261.4(h)(1)(iii). EPA seeks to safeguard 


the efforts of the CO2 sources and 
injection facilities that comply with the 
mixing prohibition by designing a 
regulatory scheme that is enforceable 
and is structured to ensure compliance, 
thus obtaining the full benefit of the 
regulation that the public expects.. 

In order to better ensure that CO2 
sources and UIC Class VI injection 


facilities choosing to use this 
conditional exclusion fully comply with 
the conditions of the exclusion, 
including the prohibition on mixing 
hazardous waste with the CO2 stream, 
EPA is proposing that a certification 
statement be executed by an authorized 
representative of the generator and the 
Class VI injection facility owner/ 
operator. The term ‘‘authorized 
representative” is defined in the RCRA 
regulations to mean ‘“‘the person 
responsible for the overall operation of 
a facility or an operational unit (i.e., part 
of a facility), e.g., the plant manager, 
superintendent or person of equivalent 
responsibility.” 40 CFR 260.10. 

Because the function of the 
certification statement is to ensure 
compliance with the conditions of the 
proposed conditional exclusion, EPA 
requests comment on whether it should 
limit the categories of employees who 
would be required to sign this’ 
certification statement, to senior 
employees in the same manner as that 
which is required for RCRA permit 
applications under 40 CFR 270.11{(a). 
Under this alternative approach, 
certification statements (for 
corporations) would need to be signed 
by a “responsible corporate officer’’ as 
defined in § 270.11(a)(1)(i), or, plant 
managers for facilities over a certain size 
as defined in § 270.11(a)(1)(ii); by a 
general partner or proprietor (for general 
partnerships ot sole proprietorships, 
respectively) as specified in 
§ 270.11(a)(2); or, for public agencies, 
the chief executive officer, or certain 
other senior officers of that agency, as 
defined in § 270.11(a)(3). Accountability 
and enforceability may be improved 
when signatories to these types of 
certifications are at the highest levels of 
an organization. 

EPA is not requiring that these 
certifications be submitted to the 
Agency; rather, EPA is proposing that 
the signed certification statement be 
kept on-site for no less than three years, 
and that these signed certifications be 
made available within 72 hours of a 
written request from the Regional 
Administrator (or state Director, if 
located in_a state implementing the 
conditional exclusion as part of their 
authorized RCRA program).*6 EPA 
believes the retention time of three years 
is reasonable and appropriate, and 
consistent with the existing subtitle C 
recordkeeping requirements (e.g., 40 
CFR 262.40 and 268.7(a)(8) for 


46 “Regional Administrator” as defined under 
RCRA subtitle C (40 CFR 260.10) includes any 
designee of the Regional Administrator; therefore, 
written requests may be made by a designee of the 
Regional Administrator or state Director. Today’s 
proposed regulatory text reflects this. 
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generators; 264.73 for TSDFs). Because 
EPA is not requiring the submittal of 
signed certification statements, today’s 
proposed rule does not impose any new 
reporting requirements; however, EPA 
will be aware of the universe of 
generator and UIC Class VI facilities that 
may potentially claim this proposed 
conditional exclusion, because under © 
the existing regulatory framework for 
GS, facilities that capture and sequester 
CO must identify themselves, and 
report specific information regarding 
their CO> capture and GS activity, to the 
Agency.*7 Therefore, EPA believes that 
it will have adequate opportunity to 
determine whether any particular 
facility is claiming the exclusion, as it 
anticipates a relatively gradual increase 
in the deployment of CCS activities in 
the near term. EPA jis also proposing 
that these certifications shall be 
renewed every year that the generator or 
UIC Class VI well owner/operator 
claims the RCRA conditional exclusion, 
in order to ensure that the certification 
is kept current (e.g., facility personnel - 
may change, etc.). This yearly renewal 
of the certification statement means that 
an authorized representative must 
annually prepare and sign a new copy 
of the certification statement, to be 
retained on-site for no less than three 
years. 


The language for this certification is 
in proposed 40 CFR 261.4(h)(1)(iv), and 
reads as follows: 


I certify under penalty of law that the 
carbon dioxide stream that I am claiming to 
be excluded under 40 CFR 261.4(h)(1) meets 
all of the conditions set forth in that 
paragraph.” 


While EPA is not currently aware of 
specific examples where hazardous 
wastes are being mixed into or with CO» 
streams, particularly at this early stage 
of CCS deployment, well-designed rules 
are essential to the success of future 
enforcement efforts. EPA requests 
comment on the certification statement, 
and particularly seeks comment on 
whether this measure will appropriately 
ensure compliance with the conditional 
exclusion, including the mixing 
prohibition. EPA also requests comment 
on how CO; sources, who add excluded 
CO; streams into an existing (or future) 
COQ pipeline network, can ensure that 
the CO> reaches a UIC Class VI facility. 
Finally, EPA requests comment on 
whether transporters, as well as pipeline 


47 Under subparts PP and RR of the GHG 
reporting program, facilities that capture CO2 and 
facilities that inject CO2 underground for GS 
(including UIC Class VI facilities) have certain 
reporting requirements. For more information, see 
Section III of this preamble. 


owners and operators, should also sign 
such a certification statement. 

In addition to the conditions and 
requirements being proposed today, the 
Agency recognizes that other conditions 
or requirements could possibly improve 
EPA’s and the states’ ability to monitor 
compliance with the mixing 
prohibition. For example, there are * 
certain existing requirements for the 
physical and chemical characterization 
of CO> streams that apply at the UIC 
Class VI facility (discussed in Section 
III.E. of this preamble), and the 
prohibition that no hazardous waste be 
injected in the UIC Class VI well. 
However, there are no CO2 stream 
characterization requirements that EPA 
could identify upstream of the UIC Class 
VI well, such as at the CO2 source or in 
a pipeline, other than the general 
requirement that generators make a 
hazardous waste determination for any 
solid waste they generate (40 CFR 
262.11), and the PHMSA requirement 
that supercritical CO2 streams be 
chemically compatible with the pipeline 
and any commodities in the pipeline (49 
CFR 195.4), and will not corrode the 
pipeline and pipeline system (49 CFR 
195.579).48 EPA requests comment, 
including supporting information, on 
whether (and if so, what type of) 
additional monitoring, recordkeeping, 
and reporting of the CO2 composition by 
generators and transporters (including 
pipeline operators), might aid EPA and 
the states in their ability to detect 
improper mixing of hazardous waste 
with CO: streams. EPA also requests 
comment on whether there are other 
conditions, such as a minimum CO, 


_ content, that could enhance compliance 


with the proposed ‘‘no mixture’”’ 
condition. For example, EPA is aware 


- that under the PHMSA requirements for 


the pipeline transportation of 
supercritical carbon dioxide, the 
definition of carbon dioxide specifies a 
CO; content of greater than ninety 
percent. 49 CFR 195.2. EPA also 
requests comment on what commercial, 
operational, or regulatory requirements 
or specifications already exist regarding 
CO? content in the management of 
supercritical CO>. 

EPA notes that it is requesting 
comment on whether persons engaged 
in the movement of conditionally- 
excluded CO> streams, including 


48 The Agency is also aware that supercritical CO2 
pipeline owner/operators follow certain 
requirements and specifications related to 
monitoring supercritical CO2 composition, 
including water content, and the identification of 
any impurities or other inert materials, that might 
negatively affect CO> transport, or otherwise take up 
needed space. Pers. comm., Doug McMurrey, V.P. 
for Marketing and Business Development, Kinder 
Morgan, 7—21—2010. 


transporters, as well as pipeline owners 
or operators, should certify that they 
meet the conditions of today’s proposed 
conditional exclusion. EPA is also 
requesting comment on whether any 
new monitoring, recordkeeping or 
reporting requirements are necessary 
(including as those might apply to 
pipeline owners or operators) to ensure 
that the conditions of the proposed 
exclusion are met. EPA emphasizes that 
aside from seeking comment in these 
two areas, EPA is not proposing any 
new requirements applicable to 
pipelines or pipeline owner/operators. 
EPA understands that much of the 
existing U.S. pipeline infrastructure is 
used to transport materials that are not 
RCRA solid wastes. EPA also 
appreciates that because of this, the 
potential application of subtitle C 
jurisdiction may raise questions over 
whether EPA is proposing to extend its 
existing RCRA jurisdiction in today’s 
proposed rule. EPA wishes to clarify 
that this is not the case, as EPA 
generally already has RCRA jurisdiction 
over solid and hazardous waste. While 
pipelines are not included in the 
definition of “transportation” under the 
RCRA subtitle C regulations (40 CFR 
260.10), EPA retains RCRA subtitle C 
jurisdiction over solid and hazardous 
wastes generally, including when these 
materials are in pipelines. At the same 
time, however, EPA again notes that, 
provided the conditions proposed today 
are met (when final), persons engaged in 
transportation or pipeline delivery of 
conditionally-excluded CO> streams are 
not managing a RCRA hazardous waste. 


E. Loss of the Conditional Exclusion 


The conditional exclusion being 
proposed today does not preclude 
regulation or enforcement by EPA or the 
states against generators, transporters, or 
treatment, storage, or disposal facilities 
who are not eligible for the conditional 
exclusion, or who do not meet the 
conditions of the exclusion. Because 
this hazardous waste exclusion is 
conditional, a claimant must meet the 
conditions to qualify for and maintain 
the exclusion from the hazardous waste 
regulations. Failure to meet the 
conditions results in the loss of the 
exclusion. As proposed, a violation of a 
condition at any point in the 
management of a CO2 stream would 
result in that CO2 stream being subject 
to all applicable subtitle C regulatory 
requirements, from the point of 
generation. Thus, a violation of a 
condition at a UIC Class VI facility, for 
example, would mean that in addition 
to the UIC Class VI facility, the 
generator and transporter would also be 
considered to be managing (or to have 
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managed) a hazardous waste. Moreover, 
imminent and substantial endangerment 
provisions under § 7003 of RCRA will 
continue to apply to conditionally- 
excluded CO> streams as a safeguard in 
the unlikely event of a release which 
could pose a health or environmental 
threat. This is true even if the CO2 
stream does not otherwise meet the 
regulatory definition of hazardous 
waste.*#9 


F. Adaptive Approach 


EPA is using an adaptive approach in 
the UIC Class VI final rule to allow it to 
consider making changes to the UIC 
Class VI program to incorporate new 
research, data, and information about 
GS and associated technologies. In the 
UIC Class VI final rule, EPA stated that 
the Agency plans, every six years, to 
review the rulemaking and data on GS 
projects to determine whether the. 
appropriate amount and types of 
information and appropriate 
documentation are being collected, and 
to determine if modifications to the UIC 
Class VI requirements are appropriate or 
necessary. See December 10, 2010 
Federal Register (75 FR at 77240—41, 
77243, and 77257). This new 
information may increase 
protectiveness, streamline 
implementation, or otherwise inform 
the requirements for GS injection of 
CO>. 

Consistent with EPA’s stated intent in 
the UIC Class VI rule, EPA also plans to 
evaluate any new information related to 
the conditional exclusion being 
proposed today at the same time as is 
planned for the UIC Class VI rule. EPA 
intends to use the information gathered 
by the UIC Class VI program described 
above, as well as additional information, 
such as data on the chemical and 
physical characteristics of the CO2 
streams being injected, to inform its 
consideration of whether changes 
should be made to the conditional 
exclusion (such changes could require 
additional rulemaking). Thus, the 
Agency commits to reviewing, in 
coordination with the adaptive 
approach planned for the UIC Class VI 
rule, new research, data, and 
information related to today’s proposed 


49EPA also notes that existing obligations to 
address corrective action at RCRA treatment, 
storage, and disposal facilities would not be 
affected by this proposed rule. In addition, today’s 
proposed conditional exemption would not 
preclude RCRA corrective action requirements from 
applying to a Class VI UIC facility if the facility 
were to engage in the management of hazardous 
waste that would require a RCRA permit (e.g., if the 
conditions of today’s proposed exemption were not 
met and the previously exempt CO? streams were 
no longer exempt; or, if other hazardous wastes 
were treated, stored, or disposed of at the facility). 


conditional exclusion (if finalized), 
particularly with respect to compliance 
with the conditions of the exclusion, 
and the nature and composition of the 
CO? stream. 


G. Definition of Carbon Dioxide Stream 


Today, EPA is also proposing to add 
a definition for the term carbon dioxide 
(CO) stream to the hazardous waste 
regulations in 40 CFR 260.10. Under 
today’s proposed rule, carbon dioxide 
(CO) stream is defined as ‘“‘carbon 
dioxide that has been captured from an 
emission source (e.g., a power plant), 
plus incidental associated substances 
derived from the source materials and 
the capture process, and any substances 
added to the stream to enable or 
improve the injection process.’’ The 
same definition is used in the UIC Class 
VI regulations in 40 CFR 146.81(d), with 
one exception. The definition in 
§ 146.81(d) includes additional language 
that reads, ‘This subpart does not apply 
to any carbon dioxide stream that meets 
the definition of a hazardous waste 
under 40 CFR part 261,” thus, 
prohibiting the injection of hazardous 
waste into UIC Class VI wells. Because 
today’s conditional exclusion would 
apply to CO; streams that are otherwise 
RCRA hazardous wastes, EPA did not 
include similar language in today’s 
proposed definition of carbon dioxide 
stream. EPA intends for the two 
definitions to work in concert, however, 
such that it is clear that both RCRA 
hazardous CO; streams (that are 
excluded when managed pursuant to 
the terms of today’s proposed 
conditional exclusion) and non- 
hazardous CO> streams may be injected 
into a UIC Class VI well. Finally, EPA 
notes that in today’s proposed 
definition, “‘substances added to the 
stream to enable or improve the 
injection process” refers to non-waste 
substances that serve the legitimate 
purpose as stated (i.e., to enable or 
improve the injection process), and does 
not include listed or characteristic 
hazardous wastes. EPA requests 
comment on the types and 
characteristics of substances that are 
added to CQ; streams to enable or 
improve the injection process. 


V. State Authorization 


A. Applicability of the Rule in 
Authorized States 


Under Section 3006 of RCRA, EPA 
may authorize qualified states to 
administer their own hazardous waste 
programs in lieu of the Federal program 
within the state. Following 
authorization, EPA retains enforcement 
authority under Sections 3008, 3013, 


and 7003 of RCRA, although authorized 
states have primary enforcement 
responsibility. The standards and 
requirements for state authorization are 
found at 40 CFR part 271. 

Prior to enactment of the Hazardous 
and Solid Waste Amendments of 1984 
(HSWA), a state with final RCRA 
authorization administered its 
hazardous waste program entirely in 
lieu of EPA administering the Federal 
program in that state. The Federal 
requirements no longer applied in the - 
authorized state, and EPA could not 
issue permits for any facilities in that 
state, since only the state was 
authorized to issue RCRA permits. 
When new, more stringent Federal 
requirements were promulgated, the 
state was obligated to enact equivalent 
authorities within specified time frames. 
However, the new Federal requirements 
did not take effect in an authorized state 
until the state adopted the Federal 
requirements as state law. 

In contrast, under RCRA Section 
3006(g) (42 U.S.C. 6926(g)), which was 
added by HSWA, new requirements and 
prohibitions imposed under HSWA 
authority take effect in authorized states 
at the same time that they take effect in 
unauthorized states. EPA is directed by 
the statute to implement these 
requirements and prohibitions in 
authorized states, including the 
issuance of permits, until the state is 
granted authorization to do so. While 
states must still adopt HSWA related 
provisions as state law to retain final 
authorization, EPA implements the 
HSWA provisions in authorized states 
until the states do so. 

Authorized states are required to 
modify their programs only when EPA 


_enacts Federal requirements that are 


more stringent or broader in scope than 
existing Federal requirements. RCRA 
Section 3009 allows the states to impose 
standards more stringent than those in 
the Federal program (see also 40 CFR 
271.1). Therefore, authorized states‘may, 
but are not required to, adopt Federal 
regulations that are considered less 
stringent than previous Federal 
regulations. 


B. Effect on State Authorization 


The provisions in today’s notice are 
proposed pursuant to non-HSWA 
authority, and would eliminate the 
hazardous waste requirements for those 
CO; streams that would otherwise meet 
the definition of hazardous waste, when 
these streams are managed in 
accordance with certain conditions. 
Therefore, this proposed exclusion is 
less stringent than the Federal program, 
and states are not required to adopt this 
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provision.5° Nevertheless, while states 
do not have to adopt this provision, EPA 
strongly encourages them to do so, 
because this amendment will 
substantially reduce the uncertainty 
associated with defining and managing 
these CO streams under RCRA subtitle 
C, which wiil remove.the uncertainty 
regarding the type of permit needed for 
the GS of CO: streams. 

EPA notes that because the 
conditional exclusion is less stringent 
than the current RCRA program, states 
are not required to adopt this rule, if 
finalized.®1 In situations involving the 
interstate transportation of 
conditionally-excluded waste, the 
exclusion must be authorized in the 
state where the waste is generated, any . 
states through which the waste passes, 
and the state where the UIC Class VI 
injection well is located, in order for 
that conditionally-excluded waste to be 
managed as excluded from subtitle C 
from point of generation to injection in 
a UIC Class VI well: A state that has not 
adopted the conditional exclusion may 
impose state requirements, including 
the uniform hazardous waste manifest 
requirement, if characteristically- 
hazardous CO> streams are being 
transported through that state.52 


VI. What are the costs and benefits of 
the proposed rule? 


The economic assessment conducted 
in support of this action evaluated the 
costs, benefits, small entity impacts, 
environmental justice, and other 
impacts (e.g., children’s health, 
unfunded mandates, federalism) of the 
proposal. As part of the evaluation of 
potential costs and benefits, EPA first 
prepared a baseline characterization of 
the potentially affected universe. We 
then assessed the “‘baseline’’ behavior 
that the affected entities could be 
expected to display in the absence of the 
proposed rule. This baseline provided a 
reference point from which the 
incremental costs and benefits of the 
proposed rule were measured. Finally, 


50EPA notes that decisions regarding whether a 
state rule is more stringent or broader in scope than 
the Federal program are made when the Agency 
authorizes state programs. 

51 Some states incorporate the Federal regulations 
by reference, or have specific state statutory 
requirements that their state program can be no 
more stringent than the Federal regulations. In 
those cases, EPA anticipates that the conditional 
exemption proposed today, if finalized, would be 
adopted by these states, consistent with state laws 
and administrative procedures (unless explicit 
action is taken by such a state to decline the 
revisions, as specified under that state's laws). 

52 As discussed in Section IV.B.2. of this 
preamble, the off-site movement of hazardous waste 
through pipelines does not require the use of a 
hazardous waste manifest under the Federal subtitle 
C hazardous waste regulations. 


we estimated how the affected entities 


would likely change their behavior in 
response to the rule, as proposed. The 
analysis estimated incremental costs 
and benefits of the proposed rule over 
a 50-year period.®? 

The universe of entities that may be 
directly affected by the proposed rule 
include generators/capturers, 


transporters, and sequestration facilities. 


COz generator facilities are likely to be 
entities that capture their CO2 
byproducts and manage them in a 
manner other than releasing them into 
the atmosphere. Currently, EPA 
estimates that, at a maximum, there 
could be up to 27 CO> capture facilities 
affected by the proposed rule. This 
estimate includes ten facilities that 
currently capture CO:, along with 17 
facilities expected to begin CO2 capture 
in the future. These 27 capture facilities 
include fossil fuel electric power 
generators, oil and gas extraction 
facilities, natural gas distribution 
facilities, ethyl alcohol manufacturers, 
and nitrogenous fertilizer 
manufacturers. Our low-end estimate 
considers only 13 CO> capture facilities. 
This includes ten existing capture 
facilities, two capture projects 
associated with named DOE pilot 
projects, and one capture facility 
associated with the FutureGen Federal/ 
private partnership. 

EPA expects that captured CO> will 
generally be transported by pipeline. As 
of 2008, there were 30 operating CO2 
pipelines in the U.S., operated by 29 
separate entities. CO2 sequestration 
facilities inject the CO2 streams into UIC 
wells for the purposes of sequestration. 
This sequestration may be conducted 
either with or without concurrent EOR. 


However, EOR itself is outside the scope | 


of this rule, as proposed.54 EPA 
estimates that as many as 29 planned 
sequestration facilities could be affected 
by the proposed rule. This estimate 
includes 15 planned commercial CO 
sequestration projects and 14 planned 
projects funded by DOE. The 15 
planned commercial projects are 
expected to include 12 EOR projects 
that transition to sequestration in the 


53 This 50-year time period is consistent with the 
Office of Water Analysis for the Final Geologic 
Sequestration Rule: Draft Cost Analysis for the 
Federal Requirements Under the Underground 
Injection Control Program for Carbon Dioxide 
Geologic Sequestration Wells (Final GS Rule), EPA 
816—-R-10-013, July 2010. 

54 EPA notes that today’s proposed conditional 
exclusion only applies to CO2 streams that are to 
be injected into UIC Class VI wells; however, other 
classes of UIC wells that inject CO2 streams (e.g., 
Class II wells conducting EOR and Class V 


experimental wells) can transition to Class VI wells ° 


under certain conditions outlined in the final UIC 
Class VI rule. December 10, 2010 (75 FR at 77243- 
77249). 


long term and 3 saline reservoir’ 
sequestration projects.55 Our low-end 
estimate considers only six CO2 
sequestration facilities that will be Class 
VI UIC wells. This includes five 
sequestration projects associated with 
named DOE pilot projects and one 
sequestration facility associated with 
the FutureGen Federal/private 
partnership. 

In the baseline (absence of the 
proposed rule), generators of the 
captured CO2 streams would have to 
determine if their CO2 stream(s) is (are) 
a RCRA hazardous waste. Depending 
upon this determination, a capture 
facility is most likely to engage in one 
of four baseline management practices: 
(1) For CO>2 streams that are determined 
to be nonhazardous waste, transport the 
material to a sequestration facility for 
injection in a Class VI well; for CO2 
streams that are determined to be 
hazardous waste, either (2) cease 
capturing the CO> stream—that is, 
continue to allow the CO> stream to be 
emitted into the atmosphere; or (3) 
transport the CO: stream to a 
sequestration facility for injection in a 
Class I hazardous well; or (4) treat the 
CO: stream so that it is no longer 
hazardous and transport it to a 
sequestration facility for injection in a 
Class VI well. A generator’s 
determination as to how to manage a 
RCRA hazardous waste CO> stream 
would depend on several factors. Due to 
the lack of definitive data on the RCRA 
hazardous characteristics of CO> 
streams, we applied bounding estimates 
in our analysis. The high-end assumes 
that 90% of the CO: streams are 
generated as RCRA hazardous waste, 
while the low-end assumes that only 
10% of the CO> streams are RCRA 
hazardous waste.°° For all generators 
that capture CO:, we further assume the 
following: each facility would incur 
costs to determine if the CO2 stream is 
a RCRA hazardous waste; facilities that 
generate a CO> stream that is 
characterized as a non-hazardous RCRA 
waste would face no further costs 
associated with the hazardous waste 
regulations, as would facilities who 
cease to capture facilities that 
generate RCRA hazardous waste CO 


’ streams and do not cease capturing the 


55 Department of Energy, National Energy 
Technology Laboratory, Carbon Capture and Storage 
Database, http://www.netl.doe.gov/technologies/ 
carbon_seq/database/index.html. 

56 We employ this bounding estimate for 
analytical purposes only due to the absence of 
supporting data. This assumption should not be 
construed as an EPA determination of CO> stream 
status on a nationwide basis. These assumptions 
were developed solely for this proposed rule, and 
were not used in, or derived from, the supporting 
analysis in the UIC Class VI rulemaking. 
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CO> would likely qualify as large 
quantity generators (LQGs) in the 
baseline and would be subject to 
applicable hazardous waste generator 
requirements; and, CO2 capture facilities 
that treat their RCRA hazardous waste 
CO. streams would incur treatment 
costs, and may also incur RCRA 
permitting costs. 

The baseline universe of CO2 
sequestration facilities is assumed to 
include a mix of facilities with Class VI 
wells and facilities with Class I 
hazardous wells that will meet the Class 
VI requirements. This analysis assumes 
that, under the high-end baseline 
assumption, approximately 57 percent 
of the sequestration wells would 
manage non-hazardous CO> streams and 
treated CO2 streams in Class VI wells.57 
The remaining wells would manage 
RCRA hazardous CO> streams in Class I 
hazardous wells. For the low-end, our 
analysis assumes that approximately 97 
percent of the sequestration wells would 
manage non-hazardous CO; streams and 
treated CO> streams in Class VI wells. 
The remaining sequestration wells 
would manage RCRA hazardous CO2 
streams in Class I hazardous waste 
wells. 

Under the proposed rule, CO streams 
that are captured, stored, transported, 
and injected into Class VI UIC wells in’ 
accordance with the conditions in the 
proposed rule would be excluded from 
the definition of hazardous waste and 
would therefore not be subject to EPA’s 
RCRA hazardous waste requirements. 
The exclusion would not apply if the 
CO, stream was mixed or co-injected 
with any other hazardous wastes. 

Our analysis also assumes all affected 
states will adopt the conditional 
exclusion and all generators that capture 
CO? will claim the proposed conditional 
exclusion and send their CO>2 streams to 
Class VI wells. These facilities would 
avoid the costs of determining whether 
their CO, stream is RCRA hazardous or . 
non-hazardous, and would also avoid 
possible RCRA permitting costs and 
generator requirements. They would 
only be required to submit an annual 
certification in accordance with the 
rule. These generators that capture CO2 
would also be able to send their CO2 
streams to UIC Class VI wells without 
any additional cost of treating the CO2 
stream. Under the proposed rule, all 
CO> sequestration facilities are assumed 


57 The reasoning behind this assumption is 
discussed in the supporting economic assessment 
document: Assessment of the Potential Costs, 
Benefits, and Other Impacts of the Conditional 
Exclusion from the RCRA Definition of Hazardous 
Waste for CO2 Streams Managed in UIC Class VI 
Wells for the Purpose of Geologic Sequestration, as 
Proposed. 


to be permitted as UIC Class VI wells, 
resulting in no need for a UIC Class I 
hazardous permit for those wells. 

The CO: stream exclusion, as 
proposed, would result in three areas of 
savings for generators of CO2 streams: 
exclusion from the hazardous waste 
determination, exclusion from the need 
for hazardous waste treatment, and 
exclusion from compliance with any 
other hazardous waste-related 
requirements. CO2 sequestration 
facilities managing hazardous CO2 
under a Class I hazardous well permit 
in the baseline would experience 
savings related to the hazardous waste 
determination and compliance with 
applicable hazardous waste regulations. 
Requirements and associated costs for 
pipeline transportation would be 
unchanged. 

Due to the high level of uncertainty 
regarding the percent of CO that may be 
generated as RCRA hazardous waste, 
and the uncertainty regarding the actual 
number of facilities potentially affected 
over the projected 50 year period, EPA’s 
best estimate for the impacts of the 
proposed rule ranges from a low-end 
annualized net savings of $7.3 million 
(7% discount rate) to the high-end 
annualized net savings of $44.9 million 
(3% discount rate).58 These cost savings 
are expected to occur without any 
discernible increase in negative impacts 
to human health and the environment. 
In addition to industry impacts, we 
project negligible cost increases to EPA 
and state governments for rule 
implementation. 


VII. Statutory and Executive Order (EO) 
Reviews 


A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 


Under Executive Order (EO) 12866 
(58 FR 51735, October 4, 1993), this 
action is a “significant regulatory 
action.”’ Pursuant to the terms of 
Executive Order 12866, it has been 
determined that this rule is a 
“significant regulatory action’’ because 
it raises novel legal or policy issues. 
Accordingly, EPA submitted this action 


to the Office of Management and Budget 


58 Under the high-end estimate, the proposed rule 
is expected to result in undiscounted annualized 
net savings of approximately $56.6 million. 
Applying a 3 percent discount rate, the annualized 
net savings were found to be approximately $44.9 
million, while a 7 percent discount rate resulted in 
annualized net savings of approximately $32.0 
million. Under the low-end estimate, the 
undiscounted annualized net savings are $9.3 
million. Applying a 3 percent and 7 percent 
discount rate, the annualized net savings were 
found to be approximately $8.5 million and $7.3 


_ million, respectively. 


* (OMB) for review under Executive 


Orders 12866 and 13563 (76 FR 3821, 
January 21, 2011) and any changes made 
in response to OMB recommendations 
have been documented in the docket for 
this action. In addition, EPA prepared 
an analysis of the potential costs and 
benefits associated with this action. 
This analysis is presented in the 
following support document: 
Assessment of the Potential Costs, 
Benefits, and Other Impacts of the 
Conditional Exclusion From the RCRA 
Definition of Hazardous Waste for CO2 
Streams Managed in UIC Class VI Wells 
for the Purposes of Geologic 
Sequestration, as Proposed. A copy of 
this document is available in the docket 
established for this action. The 
methodology and findings from this 
analysis are briefly summarized in 
Section VI above. The reader is 
encouraged to review and comment on 
the full assessment document. The final 
rule will respond to any substantive 
comments received on the assessment 
document. 


B. Paperwork Reduction Act 


The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget under 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. The Information Collection 
Request (ICR) document prepared by 
EPA has been assigned EPA ICR number 
2421.01. 

The Agency believes that this 
proposal is an important part of its 
efforts to establish a regulatory 
framework for GS.5° 

The certification included in the 
proposed rule would be required for 
entities wishing to take advantage of the 
flexibility provided by. the conditional 
exclusion. The certification statements 
would be used by regulators to hold 
generators and UIC Class VI well owner/ 
operators accountable for knowing the 
conditions applicable to them (e.g., 
during an on-site inspection). The 
certification statements also would be 
used by generators and owner/operators 
to demonstrate that they are aware of, 
and complying with, the conditions. 

We believe that the certifications are 
a practical way to assure compliance 
because they hold a single person at 
each facility accountable for compliance 
(i.e., the authorized representative). 
Because of this, the representative has a 
personal incentive to make sure that the 
facility complies with the conditions. 
The proposed rule requires that the 
certification be renewed every year that 


59 See Section III of this preamble for a discussion 
of other recent EPA rules related to this strategy. 
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the generator or UIC Class VI well 
owner/operator claims the RCRA 
conditional exclusion, in order to 
ensure that the certification is kept 
current. 

EPA estimates the total annual burden 
to respondents under the new 
paperwork requirements to be 79 hours 
and $6,753. However, EPA also 
estimates an annual burden savings 
under the existing RCRA subtitle C 
paperwork requirements of 303 hours 
and $25,428. Thus, this would result in 
a net annual savings of 224 hours and 
$18,675. The bottom-line burden 
savings over three years is estimated to 
be 672 hours and $56,025. There are no 
capital costs associated with this burden 
requirement. Burden is defined at 5 CFR 
1320.3(b). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. 

To comment on the Agency’s need for 
this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, EPA has established 
a public docket for this proposed rule, 
which includes this ICR, under Docket 
ID number 
Submit any comments related to the ICR 
to EPA and OMB. See ADDRESSES 
section at the beginning of this notice 
for where to submit comments to EPA. 
Send comments to OMB at the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th Street, NW., Washington, DC 
20503, Attention: Desk Officer for EPA. 
Since OMB is required to make a 
decision concerning the ICR between 30 
and 60 days after August 8, 2011, a 
comment to OMB is best assured of 
having its full effect if OMB receives it 
by September 7, 2011. The final rule 
will respond to any comments on the 
information collection requirements 
contained in this proposal. 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 


For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
(based on Small Business 
Administration (SBA) size standards), 
that is primarily engaged in the 
generation, capture, storage, 
transportation, and GS of excluded 
hazardous CO> streams, as defined by 
NAICS codes 211111, 221112, 322121, 
324110, 324199, 325120, 325193, 
325311, and 327310, with total - 
corporate employment ranging from 500 
to 1,500 persons ®° (based on SBA size 
standards); (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

After considering the economic 
impacts of today’s proposed rule on 
small entities, I certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. In determining whether a 
proposed rule has a significant 
economic impact on a substantial 
number of small entities, the impact of 
concern is any significant adverse 
economic impact on small entities, 
since the primary purpose of the 
regulatory flexibility analyses is to 
identify and address regulatory 
alternatives “which minimize any 
significant economic impact of the 
proposed rule on small entities” 5 
U.S.C. 603 and 604. Thus, an agency 
may certify that a proposed rule will not 
have a significant economic impact on 
a substantial number of small entities if 
it relieves regulatory burden, or 
otherwise has a positive economic effect 
on all of the small entities subject to the 
proposed rule. This rule, as proposed, is 
projected to reduce the burden on 
regulated entities by conditionally 
exempting them from the RCRA subtitle 
C hazardous waste management 
requirements associated with CO2 
streams captured, transported, and 
injected into UIC Class VI wells. We 
have, therefore, concluded that today’s 
proposed rule will relieve regulatory 
burden for all affected small entities. We 
continue to be interested in the 
potential impacts of the proposed rule 
on small entities and welcome 
comments on issues related to such 
impacts. 


60 211111 (500 persons), 221112 (500 persons), 
322121 (750 persons), 324110 (1,500 persons), 
324199 (500 persons), 325120 (1,000 persons), 
325193 (1,000 persons), 325311 (1,000 persons), 
and 327310 (750 persons). 


D. Unfunded Mandates Reform Act 


This action contains no Federal 
mandates under the provisions of Title 
II of the Unfunded Mandates Reform 
Act of 1995 (UMRA), 2 U.S.C. 1531- 
1538 for State, local, or tribal 


~ governments or the private sector. As 


explained above, this proposed 
exclusion ‘s less stringent than the 
current RCRA Federal program, and 
states are therefore not required to adopt 
it. Moreover, the rule does not contain 
a Federal mandate that may result in 
expenditures of $100 million or more 
for state, local, and tribal governments, 
in the aggregate, or the private sector in 
any one year. Our analysis indicates that 
the proposed rule is expected to result 
in undiscounted annualized net savings 
to the regulated community ranging 
from $7.3 million to $44.9 million (3% 
discount rate). Incorporated into these 
net saving estimates is a negligible total 
estimated annualized cost to states of 
$70 to nearly $565, depending on the 
discount rate. Thus, this proposed rule 
is not subject to the requirements of 
sections 202 or 205 of UMRA. 

This proposed rule is also not subject 
to the requirements of section 203 of 
UMRA because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. 
Occasional requests for and review of 
certification statements is the only 
potential impact on small governments. 
Furthermore, no small governments are 
known to be owners or operators of 
compressed CO; facilities, storage 
facilities, transporters, or sequestration — 
facilities. We encourage comments on 
potential unfunded mandates associated 
with this proposed action. 


E. Executive Order 13132: Federalism 


This action does not have federalism 
implications. It will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999), because the rule will 
not impose any requirements on States 
or any other level of government. As 
explained above, today’s proposed rule 
conditionally excludes CO> streams that 
are hazardous from the definition of 
hazardous waste, where such streams, 
in accordance with the rule, are 
captured from emission sources and 
injected into UIC Class VI wells for 
purposes of GS, but States would not be 
required to adopi the rule. Thus, 
Executive Order 13132 does not apply 
to this action. 
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In the spirit of Executive Order 13132, 
and consistent with EPA policy to 
promote communications between EPA 
and State and local governments, EPA 
specifically solicits comment on this 
proposed action from State and local 
officials. 


F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


This action does not have tribal 
implications, as specified in Executive 
Order 13175 (65 FR 67249, November 9, 
2000). No tribal governments are known 
to generate CO2 streams or own or 
operate UIC Class VI wells subject to the 
proposed rule. Furthermore, we have 
identified no existing CO2 pipelines that 
cross tribal lands. Thus, Executive 
Order 13175 does not apply to this 

‘ action. EPA specifically solicits 
additional comment on this proposed .- 
action from tribal officials. 


G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 


This action is not subject to EO 13045 
(62 FR 19885, April 23, 1997) because 
it is not economically significant as 
defined in EO 12866, and because the 
Agency does not believe the 
environmental health or safety risks 
addressed by this action presents a 
disproportionate risk to children. The 
public is invited to submit comments or 
identify peer-reviewed studies and data 
that are relevant to assessing the effects 
of early-life exposure to CO2 streams 
captured from emission sources and 
transported to and injected into UIC 
Class VI wells for purposes of GS. 


H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 


This action is not a “significant 
energy action” as defined in Executive 
Order 13211 (66 FR 28355, May 22, 
2001), because it is not likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. The only 
effect of this action will be to 
conditionally exclude CO: streams that 
are hazardous from the definition of 
hazardous waste, where such streams 
are captured from emission sources and 
injected into UIC Class VI wells for 
purposes of GS. This conditional 
exclusion would allow for the GS of 
CO:, while maintaining protection of 
human health and the environment, and 
would not significantly disrupt the 
supply, distribution, or use of energy.* 


I. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA’’), Public Law 
104-113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. NTTAA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. 

This proposed rulemaking does not 
involve technical standards. Therefore, 
EPA is not considering the use of any 
voluntary consensus standards. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Order (EO) 12898 (59 FR 
7629, February 16, 1994) establishes 
Federal executive policy on 
environmental justice. Its main 
provision directs Federal agencies, to 
the greatest extent practicable and 
permitted by law, to make 
environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

EPA has determined that this 
proposed rule will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because it does not.affect the level of 
protection provided to human health or 
the environment. The only effect of this 
action will be to conditionally exclude 
COQ> streams that are hazardous from the 
definition of hazardous waste, where 
such streams are captured from 
emission sources and injected into UIC 
Class VI wells for purposes of GS, and 
meet other conditions. Existing 
regulations governing the generation, 
transportation, and injection of CO2 
streams in UIC Class VI wells are 
expected to provide safety to human 
health and the environment, making 
additional regulation under RCRA 
subtitle C unnecessary (see discussion 
under Section IV). 


List of Subjects in 40 CFR Parts 260 and 
261 


Environmental protection, Hazardous 
waste, Recycling, Reporting and 
recordkeeping requirements 


Dated: August 1, 2011. 
Lisa P. Jackson, 
Administrator. 


For the reasons set out in the 
preamble, Parts 260 and 261 of title 40, 
Chapter I of the Code of Federal 
Regulations are proposed to be amended 
as follows: 


PART 260—HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 


1. The authority citation for Part 260 
continues to read as follows: 


Authority: 42 U.S.C. 6905, 6912(a), 6921-— 
6927, 6930, 6935, 6937-6939, and 6974. * 


Subpart B—Definitions 


2. Section 260.10 is amended by 
adding in alphabetical order the 
definition of ‘‘Carbon dioxide stream”’ to 
read as follows: 


§ 260.10 Definitions. 


* * * * * 


Carbon dioxide stream means carbon 
dioxide that has been captured from an 
emission source (e.g., power plant), plus 
incidental associated substances derived 
from-the source materials and the 
capture process, and any substances 
added to the stream to enable or ° 


improve the injection process. 
* * * * * 


PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 


3. The authority citation for Part 261 
continues to read as follows: 


Authority: 42 U.S.C. 6905, 6912(a), 6921, 
6922, 6924(y), and 6938. 


4. Section 261.4 is amended by 
adding a new paragraph (h) to read as 
follows: 


§ 261.4 Exclusions. 


* * * * * 


(h) Carbon Dioxide Stream Injected 
for Geologic Sequestration. Carbon 
dioxide streams that are captured and 
transported for purposes of injection 
into an underground injection well 
subject to the requirements for Class VI 
Underground Injection Control wells, 
including the requirements in 40 CFR 
parts 144 and 146 of the Underground 
Injection Control Program of the Safe | 
Drinking Water Act, are not a hazardous 
waste, provided the following 
conditions are met. 


| 
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(1) Carbon dioxide streams that meet 
all of the following conditions are 
excluded from the definition of 
hazardous waste: 

(i) Transportation of the carbon 
dioxide stream must be in compliance 
with applicable Department of 
Transportation requirements; 

(ii) Injection of the carbon dioxide 
stream must be in compliance with the 
applicable requirements for Class VI 
Underground Injection Control wells, 
including the applicable requirements 
in 40 CFR parts 144 and 146; 

(iii) No other hazardous wastes may 
be mixed with, or otherwise co-injected 
with, the carbon dioxide stream; and 

(iv) Any generator of a carbon dioxide 
stream, and arty Class VI Underground 
Injection Control well owner or 
operator, who claims that a carbon 
dioxide stream is excluded under 
paragraph (h)(1) of this section, must 
have an authorized representative (as 
defined in 40 CFR 260.10) sign a 
certification statement worded as 
follows: 


I certify under penalty of law that the 
carbon dioxide stream that I am claiming to 
be excluded under 40 CFR 261.4(h)(1) meets 
all of the conditions set forth in that 
paragraph. 

The signed certification statement 
must be kept on-site for no less than 
three years. The signed certification 
statement must be made available 
within 72 hours of a written request 
from the Regional Administrator or state 
Director (if located in an authorized 
state), or their designee, and shall be 
renewed every year by- persons Claiming 
the exclusion in 40 CFR 261.4(h). The 
yearly renewal of a certification 
statement under this paragraph means 
that an authorized representative must 
annually prepare and sign a new copy 
of the certification statement. 

{FR Doc. 2011-19915 Filed 8—5—11; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 370 


[EPA-HQ-SFUND-2010-0763; FRL-9448-8] 
RIN 2050-AG64 


Hazardous Chemical Reporting: 
Revisions to the Emergency and 
Hazardous Chemical Inventory Forms 
(Tier | and Tier Il) . 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: The U.S Environmental 
Protection Agency (EPA or the Agency) 


is proposing to revise the Emergency 
and Hazardous Chemical Inventory 
Forms (Tier I and Tier II) under Section 
312 of the Emergency Planning and 
Community Right-to-Know Act (EPCRA) 
to add new data elements and revise 
some existing data elements. 

DATES: Comments must be received on 
or before October 7, 2011. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPRA-HQ- 
SFUND-2010-0763 by one of the 
following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: superfund.docket@epa.gov. 

e Fax: (202) 566-0224. 

e Mail: EPA Docket Center, 
Superfund Docket, Environmental 
Protection Agency, Mailcode: 2822T, 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460. In addition, 
please mail a copy of your comments on 
the information collection provisions to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attn: Desk Officer for 
EPA, 725 17th St., NW., Washington, DC 
20503. 

e Hand Delivery: Environmental 
Protection Agency West Building, Room 
3334, 1301 Constitution Avenue, NW., 
Washington, DC 20004. Such deliveries 
are only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ—SFUND-2010- 
0763. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov; including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an ‘“‘anonymous access”’ system, which 
means EPA will not know your identity 
or contact information unless you 


_ provide it in the body of your comment. 


If you send an e-mail comment directly 
to EPA without going through Attp:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA ~ 
recommends that you include your 


name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

Docket: Ali documents in the’ docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Superfund Docket, EPA/DC, EPA 
West Building, Room 3334, 1301 
Constitution Ave., NW., Washington, 
DC. The Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is (202) 566-1744, 
and the telephone number for the 
Superfund Docket is (202) 566-0276. 
FOR FURTHER INFORMATION CONTACT: Sicy 
Jacob, Office of Emergency 
Management, Mailcode 5104A, 
Environmental Protection Agency, 1200 
Pennsylvania Avenue, NW., Washington 
DC 20004; telephone number: (202) 
564-8019; fax number: (202) 564—2620; 
e-mail address: jacob.sicvy@epa.gov. You 
may also contact the Superfund, TRI, 
EPCRA, RMP and Oil Information 
Center at (800) 424-9346 or (703) 412- 
9810 (in the Washington, DC, 
metropolitan area). You may wish to 
visit the Office of Emergency 
Management (OEM) Internet site at 
http://www.epa.gov/emergencies. 
SUPPLEMENTARY INFORMATION: Here are 
the contents of today’s preamble. 


I. General Information 
A. Who is affected by this proposed rule? 
B. What should I consider as I prepare my 
comments for EPA? 
C. What is the statutory authority for this 
proposed rule? 
D. What is the background of this proposed 
rule? 
II. What are the revisions that EPA is 
proposing on the Tier I and Tier II forms? 
A. Facility Identification 
B. Name of the Facility’s Parent Company 
and Owner or Operator of the Facility 
C. Facility Emergency Coordinator 
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D. Tier I and Tier I Information Contacts 

E. Subject to Emergency Planning 
Notification Under Section 302 of 
EPCRA 

F. Subject to Chemical Accident 
Prevention Under Section 112(r) of the 
Clean Air Act (40 CFR part 68, Risk 
Management Program) 

G. Range Codes and Ranges for Reporting 
Maximum Amount and Average Daily 
Amount 

III. What are the revisions specific to the Tier 
II form proposed by EPA in this rule? 
A. Chemical Information 
B. Storage Types and Conditions 
IV. Statutory and Executive Orders 
.A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order13563: Improving Regulation and 
Regulatory Review ‘ 

B. Paperwork Reduction Act 

C. Regulatory Flexibility Act 

D. Unfunded Mandates Reform Act 

E. Executive Order 13132 (Federalism) 

F. Executive Order 13175 (Consultation 
and Coordination With Indian Tribal 
Governments) 

G. Executive Order 13045 (Protection of 
Children From Environmental Health 
Risks and Safety Risks) 

H. Executive Order 13211 (Energy Effects) 

I. National Technology Transfer and 
Advancement Act (“NTAA”’) 

J. Executive Order 12898: (Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations) 


I. General Information 


A. Who is affected by this proposed 
rule? 


Entities that would be affected by this 
proposed rule are those organizations 
and facilities subject to Section 312 of 
the Emergency Planning and 
Community Right-to-Know Act (EPCRA) 
and its implementing regulations found 
in 40 CFR part 370. If you have 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed in the preceding FOR 
FURTHER INFORMATION CONTACT section. 


B. What should I consider as I prepare 
my comments for EPA? 


Tips for Preparing Your Comments. 
When submitting comments remember 
to: 

e Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

e Follow directions—The Agency 
may ask you to respond to specific 
questions or organize comments by 
referencing a Code of Federal 
Regulations (CFR) part or section 
number. 

e Explain why you agree or disagree, 
suggest alternatives, and substitute 
language for your requested changes. 


e Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

e Explain your views as clearly as 
possible. 

e Make sure to submit your 
comments by the comment period 
deadline identified. 


C. What is the statutory authority for 
this proposed rule? 


This proposed rule is being issued 
under EPCRA, which was enacted as 
Title III of the Superfund Amendments 
and Reauthorization Act (SARA) of 1986 
(Pub. L. 99-499). The Agency relies on 
sections 312 and 328 of EPCRA for 
general rulemaking authority. 


D. What is the background of this | 
proposed rule? 


Title III of SARA (EPCRA) establishes 
authorities for emergency planning and 
preparedness, emergency release 
notification reporting, community right- 
to-know reporting, and toxic chemical 
release reporting. It is intended to 
encourage State and local planning and 
preparedness for releases of extremely 
hazardous substances (EHSs) and to 
provide the public, local governments, 
fire departments and other emergency 
officials with information concerning 
chemical releases and the potential 
chemical risks in their communities. 
EPCRA consists of emergency planning 
notification and community right-to- 
know reporting of hazardous and toxic 
chemicals. The implementing 
regulations as well as substances and 
reporting thresholds are codified in 40 
CFR parts 355 and 370. 

Under the emergency planning 
provisions of EPCRA, codified in 40 
CFR part 355, a facility is required to 
provide a one-time notification to the 
State Emergency Response Commission 
(SERC) and the local emergency 
planning committee (LEPC) if the 
facility has any EHS present at the site 
in excess of its threshold planning 
quantity (TPQ). EHSs and their TPQs 
are listed in 40 CFR part 355, Appendix 
A and B. The emergency planning 
notification occurred approximately 
seven months after the law was passed 
for facilities that existed at that time. 
Any facilities that became subject to the 
notification requirement after that date 
are required to comply as provided in 
40 CFR part 355. Facilities that are 
currently covered by these regulations 


are required to report only changes 
occurring at the facility that may be 
relevant to emergency planning. LEPCs 
use the information obtained from 
facilities to develop emergency response 
plans required under section 303 of 
EPCRA. Section 303 of EPCRA also 
requires LEPCs to review these plans 
annually and to adjust them 
accordingly, for changes that have 
occurred in their community. 
Reporting requirements under the 
community right-to-know provisions, 
sections 311 and 312 of EPCRA are on- 
going obligations. Sections 311 and 312 
of EPCRA apply to owners and 
operators of facilities that are required 
to prepare or have available a material 
safety data sheet (MSDS) for a 
hazardous chemical defined under the 
Occupational Safety and Health Act 
(OSHA) Hazard Communication 
Standard (HCS). If the hazardous . 
chemical is present at or above the 
reporting thresholds specified in 40 CFR 
part 370, the facility owner or operator 
is required to submit a MSDS or a list 
that contains the hazardous chemical 
under section 311 of EPCRA. Under 
section 312 of EPCRA, if a hazardous 


chemical is present at or above the 


reporting threshold specified in 40 CFR 
part 370, the facility owner or operator 
is required to submit an emergency and 
hazardous chemical inventory form 
(Tier I or Tier II) to the SERC, LEPC and 
the local fire department annually by 
March 1. 

As required by section 312(g) of 
EPCRA, EPA published two emergency 
and hazardous chemical inventory 
reporting forms, Tier I and Tier II. The 
Tier I inventory form requires facilities 
to report minimum information on the 
general types and locations of hazardous 
chemicals present at the facility. The 
Tier Il inventory form requires facilities 
to report specific information on the 
amounts and locations of hazardous 
chemicals present at the facility. The 
information required under Tier I and 
Tier II can be found in §§ 370.41 and 
370.42 of the regulations. 

Section 312(a)(2) of EPCRA states that 
the owner or operator of a facility shall 
submit the Tier I inventory form 
annually by March 1 to the SERC, LEPC 
and the local fire department. However, 
section 312(e) states that the owner or 
operator of a facility shall submit the 
Tier Il inventory form upon request by 
their SERC, LEPC or the fire department 
with jurisdiction over the facility. 
Currently, all states require facilities to 
submit the federal Tier II inventory form 
or the state developed inventory 
reporting form. 

In addition to the information 
obtained under the emergency planning 
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provisions of EPCRA, LEPCs use the 
information provided on the facility’s 
annual emergency and hazardous 
chemical inventory form to update the 
emergency response plan for their 
communities. States were always given 
the flexibility to implement the EPCRA 
program as appropriate for their State to 
meet the goals of EPCRA, which is to 
prepare for and respond to releases of 
EHSs and to provide the public with 
information on potential chemical risks 
in their communities. This flexibility 
includes adding more chemicals, setting 
lower reporting thresholds and creating 
a reporting form or format that includes 
more information than is required by 
the federal reporting requirements. 
Some States developed their own 
inventory reporting form, including 
electronic reporting format. Other States 
use the federal inventory reporting form 
or the federal electronic reporting 
format, Tier2 Submit. 

Over the years, stakeholders requested 
that EPA add new data elements to the 
forms that would be useful to improve 
their community emergency response 
plans. In this action, EPA is proposing 
new data elements to make the forms 
more useful for State and local agencies 
and to better inform the public on 
chemical hazards in their communities. 
We are also proposing to revise some 
existing data elements to make reporting 
easier for facilities. The elements 
proposed herein are intended to meet 
the purpose of EPCRA (Title III of 
SARA) which is ‘“* * * to encourage 
and support State and local planning for 
emergencies caused by the release of 
hazardous chemicals and to provide 
citizens and governments with 
information concerning potential 
chemical hazards present in their 
communities.” See 55 FR 30632, 
Community Right-to-Know Reporting 
Requirements, Final Rule, July 26, 1990. 


If. What are the revisions that EPA is 
proposing on the Tier I and Tier II 
forms? 


The Tier I and Tier II forms were first 
published in 1987 and were amended in 
1990. Recently, State and local agencies 
requested that EPA modify these forms 
to include new data elements and revise 
existing data elements to make it more 
useful for emergency planning and 
response. EPA requests public comment 
on each of the new and revised data 
elements proposed by EPA in this notice 
. for the Tier I and Tier II forms. These 
elements are described below. 

Information requirements for the Tier 
I and Tier II forms can be found in 40 
CFR 370.41 and 370.42, respectively. 
Current Tier I and II forms are available 
on the Agency’s Web site at http:// 


www.epa.gov/emergencies. 
Additionally, the current Tier I and Tier 
II inventory forms and the proposed 
Tier I and II inventory forms with the 
additional elements and changes 
highlighted are in the docket for today’s 
rulemaking under the docket number 
EPA—HQ-SFUND-2010-0763. 


A. Facility Identification 


In addition to the information 
currently required on the Tier I and Tier 
II forms under facility identification, we 
are proposing to add new data elements 
for facility phone number, latitude and 
longitude, and number of full-time 
employees. 

Section 312 covers a broad range of 
chemicals and facilities. Some of the 
facilities covered under section 312 also 
may be subject to the Chemical 
Accident Prevention under section 112 
(r) of the Clean Air Act (CAA), also 
known as the Risk Management Program 
or the Toxic Release Inventory (TRI) 
Program under section 313 of EPCRA. 
For those facilities that are subject to 
these programs, EPA is also proposing 
to add data elements for facility 
identification numbers that are assigned 
under these two programs. These data 
elements should be readily available to 
facilities that are covered by these two 
programs. Stakeholders have requested 
that EPA add these data elements in 
order to provide more complete 
information on the facilities to the 
public and to the State and local 
agencies responsible for emergency 
planning and response. 

In addition to reporting the number of 
full-time employees, local emergency 
responders requested that EPA require 
facilities such as hotels, colleges, 
universities, and convention centers to 
report the total number of people that 
may occupy a building at any given 
time, to assist them in emergency 
planning and response. While EPA is 
not including this additional element in 
today’s proposal, EPA requests 
comments if number of occupants 


‘should also be added as a data element 


to the Tier I and II inventory forms. 


-B. Name of the Facility’s Parent 


Company and Owner or Operator of the 
Facility 

States and LEPCs informed EPA that 
some facilities have sites in remote 
locations and do not have operators 
present at all times. Thus, if there is a 
need to contact someone in an 
emergency, emergency response 
officials and State and local agencies 
need the contact information of the 
facility’s parent company or the owner 
or operator of the facility. Therefore, 
under the facility identification section, 


EPA is also proposing to require 
facilities to provide information on the 
facility’s parent company and the owner 
or operator of the facility, such as name, 
address and phone number, as well as 
the Dun and Bradstreet number of the 
facility’s parent company. EPA is also 
proposing that the facility owner or 
operator provide their e-mail address. 


C. Facility Emergency Coordinator 


Under EPCRA section 303(d)(1), a 
facility is required to provide the LEPC 
with the name and contact information 
of a facility representative who will 
participate in the emergency planning 
process as a facility emergency 
coordinator. The regulations in § 355.20 
(c) require facilities to notify LEPCs of 
any changes relevant to the emergency 
planning within 30 days after the 
changes have occurred. However, EPA 
also believes that this information 
should be provided on the facility’s 
annual inventory form since LEPCs and 
other emergency response coordinators 
may need this information during an 
emergency. Therefore, EPA is proposing 
to add this data element to the Tier I and 
Tier Il forms. 


D. Tier I and Tier II Information 
Contacts 


Since the information reported under 
EPCRA section 312 is used by LEPCs to 
improve emergency response plans, 
these entities may need to contact the 
facility regarding information that is 
reported on the Tier I and Tier II 
reporting forms. The information filed 
under section 312 is also used by 
emergency response officials during an 
emergency situation. As requested by 
these entities, the Agency is proposing 
to require the name, title, phone number 
and e-mail address of the person 
knowledgeable or responsible for 
completing the information on the Tier 
I and Tier II forms. 


E. Subject to Emergency Planning Under 
Section 302 of EPCRA 


EPCRA section 302(c) requires 
facilities to notify their SERC and LEPC 
that they are subject to emergency 
planning if there is an EHS present at 
the facility at or above its threshold 
planning quantity (TPQ). For facilities 
in existence when EPCRA was enacted, 
this was a one-time notification that 
occurred approximately seven months 
after enactment (in May 1987). Facilities 
that became subject to the emergency 
planning notification requirement after 


- this date are required to provide 


notification to their SERC and LEPC 
within sixty days of becoming subject to 
the requirements. 
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EPCRA section 303(a) requires each 
LEPC to develop an emergency response 
plan for their communities. Such plans 
were to be developed in two years after 
the enactment of EPCRA (October 1988). 
EPCRA section 303(a) also requires 
LEPCs to review the emergency 
response plan once a year. LEPCs use 
the information reported by facilities 
under section 302(c) to develop or 
update the emergency response plans in 
their community. The Agency believes 
that some of the facilities which 
complied with the requirements under 
section 302(c) may no longer be subject 
to emergency planning, for a number of 
reasons, including using a chemical that 
is safer than an EHS, having an EHS 
below the TPQ, etc. The Agency also 
believes that facilities that may become 
subject to the annual inventory 
reporting under EPCRA section 312 may 
not be aware of the requirements under 
EPCRA section 302. The EPCRA section 
312 reporting requirement covers a 
broad range of chemicals, including 
EHSs that are subject to emergency 
planning. 

The reporting thresholds and 
requirements for EHSs are different 
under sections 302 and 312. The 
reporting requirement for EHSs under 
section 302 is to provide notification to 
the SERC and LEPC if the facility has 
any EHS at or above the TPQ in order 
to complete emergency planning 
requirements for the community. The 
reporting requirement for EHSs under 
section 312 is to submit an inventory 
form annually by March 1 to the SERC, 
LEPC and the local fire department if 
the EHS is present at a facility at any 
one time in an amount equal to or 
greater than 500 pounds or the TPQ, 
whichever is less in order to inform the 
public of chemical hazards in their 
community. 

Since the notification under section 
302(c) is a one-time notification which 
occurred in 1987 for most facilities, and 
since section 303(a) requires LEPCs to 
update the emergency plan annually, it 
would be useful for LEPCs to get an 
update from facilities clarifying whether 
they are still subject to emergency 
planning. This will help ensure that 
local emergency plans are up-to-date 
and include all appropriate facilities. 

To better account for facilities subject 
to emergency planning and for LEPCs to 
use this information to improve the 
emergency response plans in their 
community, LEPCs requested that EPA 
require facilities to report if they are 
subject to emergency planning 
notification under EPCRA section 302. 
As a result, the Agency is proposing to 

add a new data element to indicate if 
facilities are subject to the emergency 


planning notification under EPCRA 
section 302. 


F. Subject to Chemical Accident 
Prevention Under Section 112(r) of the 
Clean Air Act (40 CFR Part 68, Risk 
Management Program) 


Section 112(r) of the Clean Air Act 
(CAA) amendments of 1990 requires 
certain facilities to develop and 
implement a risk management program 
to prevent accidental releases of 
regulated chemicals. Facilities subject to 
section 112(r) of the CAA are required 
to implement an accident prevention 
program and an emergency response 
program, conduct hazard assessment 
and summarize and submit to EPA 
information about these programs and 
hazards in a risk management plan 
(RMP). The implementing regulations 
are codified in 40 CFR part 68, Chemical 
Accident Prevention, also known as the 
Risk Management Program. 

In addition to the information 
reported under EPCRA section 312, 
LEPCs and States use the information 
reported in RMPs to improve the 


emergency response plans in each 


community. In order to better serve this 
purpose, EPA is proposing to add a new 
data element to both the Tier I and Tier 
II forms to indicate whether the facility 
is subject to chemical accident 
prevention under section 112(r) of the 
CAA. 


G. Range Codes and Ranges for 
Reporting Maximum Amount and 
Average Daily Amount 


As stated in EPCRA section 312(d), 
the information requirements in 40 CFR 
370.41 and 370.42 for the Tier I and Tier 
II forms currently list range codes for 
reporting the maximum amount and 
average daily amounts of hazardous 
chemicals present at the site in the 
preceding calendar year. The range 
codes currently listed in the regulations 
are very broad. Such information is not 
as useful as specific quantity 
information for effective emergency 
response planning. Since the statute 
specifically states that an estimate in 
ranges for the maximum amount and 
average daily amount should be 
reported on the Tier I and II inventory 
forms, the regulations would still 
require facilities to report in ranges. 
However, in order for the States, local 
agencies and emergency response 
officials to have information on the 
maximum amount and average daily 
amount that are closer to the actual 
amounts present at the facility, EPA is 
‘proposing to narrow the ranges that are 
in the existing regulations. EPA 
specifically seeks comments if the range 
codes and the ranges proposed below 


would be more useful to LEPCs for 
effective emergency response planning 
or for responding to emergencies, and if. 
not, what ranges would be more useful 
to the LEPCs for effective emergency 
response planning or for responding to 
emergencies. 


Weight range in 
Range pounds 
codes 
From To 
0 | 99. 
geo 100 | 499. 
500 | 999. 
04 ..... 1,000 | 4,999. 
5,000 | 9,999. 
OG sa: 10,000 | 24,999. 
25,000 | 49,999. 
50,000 | 74,999. 
eee 75,000 | 99,999. 
100,000 | 499,999. 
500,000 | 999,999. 
Rss: 1,000,000 | 9,999,999. 
(eros 10,000,000 | Greater than 10 
million. 


Ill. What are the revisions specific to 
the Tier II form proposed by EPA in 
this rule? 


Facilities are required to report 
specific information about hazardous 
chemicals on the Tier II inventory form. 
Some states may require additional 
information than that which is required 
under the federal reporting : 
requirements. In addition to the new 
data elements proposed in the previous 
section of this document, EPA is 
proposing to revise some existing data 
elements on the Tier II federal inventory 
form. 


A. Chemical Information 


In the final rule published on 
November 3, 2008 (73 FR 65452), EPA 
clarified how to report a hazardous 
chemical mixture after determining if 
the mixture or its hazardous 
components meet or exceed the 
reporting thresholds specified in 40 CFR 
part 370. In that notice, the Agency 
clarified that if a hazardous chemical in 
the mixture is an EHS, the facility has 
to aggregate any and all amounts of that 
EHS present throughout the facility in 
mixtures and in pure form to determine 
if the reporting threshold for EHS has 
been met or exceeded. If the reporting 
threshold for that EHS is exceeded, then 
the facility would have an option to 
report the mixture or the EHS 
component. 


To determine if the reporting 
threshold has been met or exceeded for 
a mixture that contains a non-EHS 
hazardous chemical component, a 
facility has the option to either add up 


Federal Register/Vol. 76, No. 152/Monday, August 8, 2011/Proposed Rules 


48097 | 


all the amounts of that non-EHS 
hazardous chemical present as a 
component in all mixtures and all other 

- quantities of that non-EHS hazardous 
chemical present throughout the facility 
or consider the total quantity of that 
mixture present throughout the facility. 
Once it is determined that the reporting 
threshold is met or exceeded for either 
the non-EHS hazardous chemical 
component or the mixture, the facility 
has the option to report the non-EHS 
hazardous chemical component or the 
mixture itself. See § 370.14 for 
requirements on reporting mixtures. As 
stated in § 370.14(b), EPA encourages 
facilities to be consistent with their 
reporting under EPCRA section 311 
when reporting mixtures. 

In this notice, EPA is proposing to 
modify the chemical information 
reporting section of the Tier II inventory 
form to make it more user-friendly for 
States and local agencies, as well as the 
emergency response officials. This 
revision will also benefit facilities by 
clarifying how to report mixtures on the 
Tier II form. Specifically, the current 
form requires facilities to report the 
name of the mixture, indicate whether 
the mixture contains an EHS, indicate 
the physical and health hazards of the 
mixture, and report the amount present 
on-site, as well as the type of storage 
and storage locations. The regulated 
community and the state and local 
agencies, however, are unsure if the 
amount present on-site refers to the 
mixture or the non-EHS hazardous 
chemical or the EHS in the mixture. In 
order to clarify the reporting of pure 
chemicals vs. mixtures, the proposed 
Tier II form has separate entries for 
mixtures and pure chemicals. The entry 
for mixtures includes a separate line for 
mixture name, amount of mixture 
present (i.e. maximum and average daily 
amount), the EHS(s) name, and the 
amount of EHS(s) present (i.e. maximum 
and average daily amount). Facilities 
still have the option to report the 
mixture or the hazardous chemical 
component as stated in § 370.14. 


B. Storage Types and Conditions 


The Tier Il form currently requires 
facilities to report the codes for types of 
storage (i.e. above ground tank, steel 
drum) and storage conditions (i.e. 
temperature, pressure). A code is 
currently listed for each type of storage 
and storage conditions in § 370.43. In 
order to make the form more user- 
friendly and also to have information 
readily available to emergency response 
officials in an emergency, EPA proposes 
that facilities list the types of storage 
(i.e. above ground tank, steel drum) and 
storage conditions (i.e. ambient 


temperature, ambient pressure) on the 
Tier II form rather than noting the 
reporting codes. 

EPA seeks public comment on all the 
proposed new data elements and 
revisions of the existing data elements 
described in this proposed rule. The 
Agency also requests that commenters, 
including State and local agencies 
suggest any additional information that 
should be added to the Tier I and Tier 
II forms in order to make them more 
useful for emergency planning and 
response. 

Finally, we would note that the 
Agency is not proposing to revise the 
introductory paragraph to §§ 370.41 and 
370.42. However, since we are 
proposing to add some new data 
elements and proposing to revise some 
existing data elements, we re-arranged 
and re-numbered all the paragraphs to 
be consistent with how each data 
element appears on the Tier I and Tier 


Tlinventory forms. 


IV. Statutory and Executive Order 
Reviews 


A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 


This action is not a ‘‘significant 
regulatory action” under the terms of 
Executive Order 12866 (58 FR 51735, 
October 4, 1993) and is therefore not 
subject to review under the Executive 
Orders 12866 and 13563 (76 FR 3821, 
January 21, 2011). We believe this 
action is administrative and non- 
controversial. The proposed data 
elements are readily available to the 
facility. Stakeholders requested that 
EPA add these new data elements 
because the additional information 
would improve community emergency 
response planning. In addition, revising 
the existing data elements will make the 
forms more user-friendly. 

The proposed regulation will not have 
an annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, or State, local, or tribal 
governments or communities. 


B. Paperwork Reduction Act 


The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. The 
Information Collection Request (ICR) 
document prepared by EPA has been 
assigned EPA ICR number 1352.13. This 


action may impose only minimal 
reporting burden on facilities since the 
data elements proposed are readily 
available to the facility, Revising the 
existing data elements will make the 
forms more user-friendly and ease 
reporting requirements for facilities. 
Stakeholders requested that EPA add 
the new data elements since the 
additional information would be useful 
to develop or modify their community 
emergency response plans. New data 
elements, such as facility emergency 
coordinator needs to be updated 
annually for LEPCs to coordinate the 
emergency plans and response to 
emergencies in their community. 

The Office of Management and Budget 
(OMB) has previously approved the 
information collection requirements 
contained in regulations at 40 CFR part 
370 which includes information 
requirements for the Tier I and Tier II 
inventory forms, under the provisions of 
the Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. and has assigned OMB 
control number 2050-0072, EPA ICR 
number 1352.11. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9. Burden is defined at 
5 CFR 1320.3(b). An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for EPA’s 
regulations are listed in 40 CFR part 9. 

To comment on the Agency’s need for 
this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, EPA has established 
a public docket for this rule, which 
includes this ICR, under Docket ID 
number EPA—-HQ—SFUND-2010-0763. 
Submit any comments related to the ICR 
to EPA and OMB. See ADDRESSES 
section at the beginning of this notice 
for where to submit comments to EPA. 
Send comments to OMB at the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th Street, NW., Washington, DC 
20503, Attention: Desk Office for EPA. 
Since OMB is required to make a 
decision concerning the ICR between 30 
and 60 days after August 8, 2011, a 
comment to OMB is best assured of 
having its full effect if OMB receives it 
by September 7, 2011. The final rule 
will respond to any OMB or public 
comments on the information collection 
requirements contained in this proposal. 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
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rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of today’s proposed rule on small 
entities, small entity is defined as: (1) A 
small business as defined by the Small 
Business Administration’s (SBA) 
regulations at 13 CFR 121.201; (2) a 
small governmental jurisdiction that is a 
government of a city, county, town, 
school district or special district with a 
population of less than 50,000; and (3) 
a small organization that is any “not-for- 

' profit enterprise which is independently 
owned and operated and is not 
dominant in its field.” 

After considering the economic 
impacts of today’s proposed rule on 
small entities, I certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. In determining whether a rule 
has a significant economic impact on a 
substantial number of small entities, the 
impact of concern is any significant 
adverse economic impact on small 
entities, since the primary purpose of 
the regulatory flexibility analyses is to 
identify and address regulatory 
alternatives “which minimize any 
significant economic impact of the rule 
on small entities.” 5 U.S.C. 603 and 604. 
Thus, an agency may certify that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities if the rule relieves regulatory 
burden, or otherwise has a positive 
economic effect on all of the small 
entities subject to the rule. 

The new data elements that we are 
proposing to add have been requested 
by stakeholders in an effort to develop 
or modify their community emergency 
response plans. In addition, revising the 
existing data elements will make the 
forms more user-friendly, and thus, will 
make reporting easier for facilities and 
will make the forms more user-friendly 
for state and local officials. 


D. Unfunded Mandates Reform Act 


_ This action contains no Federal 
mandates under the provisions of Title 
II of the Unfunded Mandates Reform 
Act of 1995 (UMRA), 2 U.S.C. 1532— 
1538 for State, local, or tribal 
governments or the private sector. This 
proposed rule does not impose any new 
requirements on State, local or tribal 
governments. The data elements we are. 
proposing to add to the Tier I and Tier 
II inventory forms will be useful to state, 


local and tribal governments to develop 
or modify their community emergency 
response plans. In addition, the 
proposed revision to the existing data 
elements will make the forms more 
user-friendly. 

This action is also not subject to the 
requirements of section 203 of UMRA 
because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. 


E. Executive Order 13132 (Federalism) 


This action does not have federalism 
implications. It will not have substantial 
direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. The data 
elements we are proposing to add to the 
Tier I and Tier II inventory forms will 
be useful to state, local and tribal 
governments to develop or modify their 
community emergency response plan. In 
addition, the proposed revision to the 
existing data elements will make the 
forms more user-friendly. 

In the spirit of Executive Order 13132, 
and consistent with EPA policy to 
promote communications between EPA 
and State and local governments, EPA 
specifically solicits comment on this 
proposed action from State and local 


‘officials. 


F. Executive Order 131 75 ( Consultation 
and Coordination With Indian Tribal 
Governments) 


This action does not have tribal 
implications, as specified in Executive 
Order 13175, (65 FR 67249, November 
9, 2000). The data elements we are 
proposing to add to the Tier I and Tier 
II inventory forms will be useful to the 
tribal governments to develop or modify 
their community emergency response 
plans. In addition, the proposed 
revision to the existing data elements 
will make the forms more user-friendly. 
This action does not impose any new 
requirements on tribal governments. 
Thus, Executive Order 13175 does not 
apply to this action. 


G. Executive Order 13045 (Protection of 
Children From Environmental Health 
Risks and Safety Risks) 


This action is not subject to EO 13045 
(62 FR 19885, April 23, 1997) because 
it is not economically significant as 
defined in Executive Order 12866 and 
because the Agency: does not believe the 
environmental health or safety risks 
addressed by this action present a 
disproportionate risk to children. The 
additional information that we are 


proposing to add to the Tier I and Tier 
II inventory forms will be useful to State 
and local officials to assist them in 
preparing the community in an 
emergency situation. 


H. Executive Order 13211 (Energy 
Effects) 


.This action is not a “significant 
energy action” as defined in Executive 
Order 13211 (66 FR 28355 (May 22, 
2001)), because it is not likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy. 


I. National Technology Transfer and 
Advancement Act (“NTTAA ”) 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”), Public Law 
104-113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless doing so would be inconsistent 
with applicable law or would otherwise 
be impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. NTTAA directs EPA to provide 
Congress, through OMB, explanations of 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. 

This proposed rule does not involve 
technical standards. Therefore, EPA 
does not consider the use of any 
voluntary consensus standards. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Ortler (EO) 12898 (59 FR 
7629 (February 16, 1994)) establishes 
Federal executive policy on 
environmental justice. Its main 
provision directs federal agencies, to the 
greatest extent practicable and 
permitted by law, to make 


- environmental justice part of their 


mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
opulations in the United States. 

EPA has determined that this 
proposed rule does not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because it does not affect the level of 
protection provided to human health or 
the environment. The new data 
elements that the Agency is proposing 


Federal Register/Vol. 76, No. 152/Monday, August 8, 2011/Proposed Rules 


48099 


would be useful to develop or modify 

the community’s emergency response 

plan. In addition, revising the existing 

data elements will make the forms more 
user-friendly. 


List of Subjects in 40 CFR Part 370 


Emergency Planning and Community 
Right-to-Know Act (EPCRA), Hazardous 
chemicals, Emergency and hazardous 
chemical inventory forms, Hazardous 
substances, Intergovernmental relations, 
Reporting requirements, Superfund, 
Tier I and Tier II inventory forms. 


Dated: August 1, 2011. 
Lisa P. Jackson, 
Administrator. 

For the reasons discussed in the 
preamble, title 40, chapter I of the Code 
of Federal Regulations is proposed to be 
amended as follows: 


PART 370—HAZARDOUS CHEMICAL 
REPORTING: COMMUNITY RIGHT-TO- 
KNOW 


1. The authority citation for part 370 
continues to read as follows: 


Authority: 42 U.S.C. 11021 and 11022. 


2. Section 370.41 is revised to read as 
follows: 


§370.41 What is Tier | inventory 
information? 

Tier I information provides State and 
local officials and the public with 
information on the general types and 
locations of hazardous chemicals 
present at your facility during the 
previous calendar year. The Tier I 
information is the minimum 
information that you must provide to be 
in compliance with the inventory 
reporting requirements of this part. If 
you are reporting Tier I information, you 
must report aggregate information on 
hazardous chemicals by hazard 
categories. There are two health hazard 
categories and three physical hazard 
categories for purposes of reporting 
under this part. These five hazard 
categories are defined in 40 CFR 370.66. 
Tier I information includes all of the 
following: 

(a) The calendar year for the reporting 
period. 

(b) The complete name and address of 
the location of your facility (include the 
full street address or state road, city, 
county, State and zip code), phone 
number, latitude, longitude, and the 
number of full time employees (FTE). 

(c) The North American Industry 
Classification System (NAICS) code for 
your facility. 

(d) Toxic Release Inventory (TRI) and 
Risk Management Plan (RMP) 
identification numbers, if available. 


(e) The Dun & Bradstreet number of 
your facility. 

(f) The name, mailing address, phone 
number and email address of the owner 
or operator of the facility. 

(a) The name, mailing address, phone 
number, Dun & Bradstreet number and 
email address of the facility’s parent 
company. 

(h) The name, title, phone number(s) 
and email address of at least one local 
individual that can act as a referral if 
emergency responders need assistance 
in responding to a chemical accident at 
your facility. You must also provide an 
emergency phone number which will be 
available 24 hours a day, every day. 

(i) An indication whether your facility 
is subject to the emergency planning 
notification requirement under section 
302 of EPCRA, codified in 40 CFR part 
355. 

(j) The name, title, phone number, 24- 
hour phone number, and email address 
of the facility emergency coordinator. 

Note to paragraph (j): Section 303(d)(1) of 
EPCRA requires facilities subject to the 
emergency planning notification requirement 
to designate a facility representative who will 
participate in the local emergency planning 
process as a facility emergency coordinator. 
EPA encourages facilities that are not subject 
to the emergency planning notification 
requirement also to provide this information, 
if available, for effective emergency planning 
in your community. 


(k) An indication whether your 
facility is subject to the chemical 
accident prevention requirements under 
Section 112(r) of the Clean Air Act, 
codified in 40 CFR part 68, Chemical 
Accident Prevention Provisions, also 
known as the Risk Management Program 
regulations. 

(1) The name, title, phone number, 
and email address of the person to 
contact for the information contained in 
the Tier I form. 

(m) Certification. The owner or 
operator or the officially designated 
representative of the owner or operator 
must certify that all information 
included in the Tier I submission is. 
true, accurate, and complete as follows: 
“I certify under penalty of law that I 
have personally examined and am 
familiar with the information and that 
based on my inquiry of those 
individuals responsible for obtaining 
the information, I believe that the 
submitted information is true, accurate, 
and complete.” This certification shall 
be accompanied by your full name, 
official title, signature, date signed, and 
total number of pages in the submission 
including all attachments. 

’ Note to paragraph (m): Some states require 


electronic reporting (on-line or via diskettes) 
and electronic certification. Contact your 


state for the specific requirements in that 
state. 


(n) An indication whether you are 
including any attachments (optional). 

(o) An indication whether the 
information being reported is identical 
to that submitted the previous year. 

(p) An estimate (in ranges) of the 
maximum amount of hazardous 
chemicals in each hazard category 
present at your facility at any time 
during the preceding calendar year. You 
must use codes that correspond to 
different ranges. The range codes are 
provided in § 370.43. 

(q) An estimate (in ranges) of the 
average daily amount of hazardous 
chemicals in each hazard category 
present at your facility during the 
preceding calendar year. You must use 
codes that correspond to different 
ranges. The range codes are provided in 
§ 370.43. 

(r) The maximum number of days that 
any single hazardous chemical within 
each hazard category was present at 
your facility during the reporting 
period. 

(s) The general locations of all 
applicable chemicals for each hazard 
type. General locations should include 
the names or identification of buildings, 
tank fields, lots, sheds or other such 
areas. You may also attach one of the 
following with your Tier I inventory 
form. 

(A) A site plan with site indicated for 
buildings, lots, areas, etc. throughout 
your facility. 

(B) A list of site coordinate 
abbreviations that correspond to 
buildings, lots, areas, etc., throughout 
your facility. 

(C) A description of dikes and other 
safeguard measures for storage locations 
throughout your facility. 

3. Section 370.42 is revised to read as 
follows: 


§370.42 What is Tier Il inventory 
information? 

Tier II information provides State and 
local officials and the public with 
specific information on amounts and 
locations of hazardous chemicals 
present at your facility during the 
previous calendar year. Some states may 
require you to use a state reporting 
format including electronic reporting 
and certification for submitting your 
hazardous chemical inventory. Contact 
your state for the specific requirements 
in that state. 

If you are reporting Tier II 
information, you must include all of the 
following: 

(a) The calendar year of the reporting 
period. 
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(b) The complete name and address of 
the location of your facility (include the 
full street address or state road, city, 
county, State and zip code), phone 
number, latitude, longitude, and the 
number of full-time employees (FTE). 

(c) The North American Industry 
Classification System (NAICS) code for 
your facility. 

(d) Toxic Release Inventory (TRI) and 
Risk Management Plan (RMP) 
identification numbers, if available. 

(e) The Dun & Bradstreet number of 
your facility. 

(f} The name, mailing address, phone 
number, Dun & Bradstreet number and - 
email address of the facility’s parent 
company. 

(g) The name, mailing address, phone 
number and email address of the owner 
or operator of the facility. 

(h) The name, title, phone number(s) 
and email address of at least one local 
individual that can act as a referral if 
emergency responders need assistance 
in responding to a chemical accident at 
your facility. You must also provide an 
emergency phone number which will be 
available 24 hours a day, every day. ~ 

(i) The name, title, phone number and 
email address of the person to contact 
regarding information contained in the 
Tier II report. 

(j) An indication if your facility is 
subject to the emergency planning 
notification requirement under section 
302 of EPCRA, codified in 40 CFR part 
355. 

(k) The name, title, phone number, 
24-hour phone number and email 
address of the facility emergency 
coordinator. 


Note to paragraph (k): Section 303(d)(1) of 
EPCRA requires facilities subject to the 
emergency planning notification requirement 
to designate a facility representative who will 
participate in the local emergency planning 
process as a facility emergency coordinator. 
EPA encourages facilities not subject to the 
emergency planning notification requirement 
also to provide this information, if available, 
for effective emergency planning:in your 
community. 


(1) An indication whether your facility 
is subject to the chemical accident 
prevention requirements under section 
112(r) of the Clean Air Act (CAA), 
codified in 40 CFR part 68, Chemical 
Accident Prevention Provisions, also 
known as the Risk Management Program 
regulations. 

(m) Certification. The owner or 
operator or the officially designated 
representative of the owner or operator 
must certify that all information 
included in the Tier II submission is 
true, accurate, and complete as follows: 
“I certify under penalty of law that I 
have personally examined and am 


familiar with the information and that 
based on my inquiry of those 
individuals responsible for obtaining 
the information, I believe that the 


- submitted information is true, accurate, 


and complete.” This certification must 
be accompanied by your full name, 
official title, signature, date signed, and 
total number of pages in the submission 
including all Confidential and Non- 
Confidential Information Sheets and all 
attachments. 


Note to paragraph (m): Some states require 
electronic reporting (on-line or via diskettes) 
and electronic certification. Contact your 
state for the specific requirements in that 
state. 


(n) An indication whether you are 
including any attachments (optional). 


(o) An indication whether the 


information being reported is identical 


to that submitted the previous year. 


(p) For each hazardous chemical that 
you are required to report, you must: 


(1) Provide the chemical name (or the 
common name of the chemical) or the 
name of the mixture as provided on the 
Material Safety Data Sheet (MSDS) and 
provide the Chemical Abstract Service 
(CAS) registry number of the 
chemical(s) provided on the MSDS. If 
you are withholding the name in 
accordance with trade secret criteria, 
you must provide the generic class or 
category that is structurally descriptive 
of the chemical and indicate that the 
name is withheld because of trade 
secrecy. Trade seCret criteria are 
addressed in § 370.64(a). Two separate 
entries are provided to make reporting 
easier for your facility. 

Note to paragraph (p)(1): As provided in 
§ 370.14(a), if you have a mixture that is a 
hazardous chemical on site you have an 
option to report the hazardous component or 
the mixture itself. See § 370.14 for more 
information on how to determine if a 
reporting threshold is met for a mixture 
containing a hazardous chemical and how to 
report that mixture. 


(2) Indicate whether the chemical is a 
solid, liquid, or gas; and whether the 
chemical is an EHS. If reporting a 
hazardous chemical component in the 
mixture, indicate that it is part of a 
mixture. 


Note to paragraph (p)(2): As provided in 
§ 370.14(b), for each specific mixture, EPA 
encourages facilities to be consistent with 
their reporting under EPCRA section 311. 


(3) Provide the name of each EHS in 
the mixture if you are reporting a 
mixture that contains an EHS. As 
provided in § 370.14(a), you also have 
an option to report the non-EHS 
hazardous components in the mixture. . 


(4) Indicate which hazard categories 
apply to the chemical. The five hazard 
categories are defined in § 370.66. 

(5) Provide an estimate (in ranges) of 
Ps maximum amount of the hazardous 
chemical present at your facility on any 
single day during the preceding 
calendar year. If the hazardous chemical 
is a mixture, provide an estimate of the 
total amount of the mixture. If the 
mixture contains any EHS, provide the 
total amount of each EHS in that 
mixture. You must use codes that 
correspond to different ranges. The 
range codes are in § 370.43. 

(6) Provide an estimate (in ranges) of 
the average daily amount of the 
hazardous chemical present at your 
facility during the preceding calendar 
year. If the hazardous chemical is a 
mixture, provide an estimate of the 
average daily amount of the mixture. If 
the mixture contains any EHS, provide 
the average daily amount of each EHS 
in the mixture. You must use codes that 
correspond to different ranges. The 
range codes are in § 370.43. 

(7) Provide the maximum number of 
days that the hazardous chemical was 
present at your facility during the © 
preceding calendar year. 

(8) Provide the type of storage for the 
hazardous chemical or the mixture 
containing the hazardous chemical at 
your facility. Examples for type of 
storage: Above-ground tank, plastic or 
non-metallic drum, steel drum, 
cylinder, rail car, etc. 

(9) Provide the storage conditions for 
the hazardous chemical or the mixture 
containing the hazardous chemical at . 
your facility. Examples for type of 
storage conditions: Ambient pressure, 
less than ambient temperature/pressure, 
cryogenic conditions, etc. 

(10)(i) Provide a brief description of 
the precise location(s) of the hazardous 
chemical or the mixture at your facility. 
You may also attach one of the 
following with your Tier II inventory 
form. 

(A) A site plan with site indicated for 
buildings, lots, areas, etc. throughout 
your facility. 

(B) A list of site caaelbices 
abbreviations that correspond to 
buildings, lots, areas, etc., throughout 
your facility. 

(C) A description of dikes and other 
safeguard measures for storage locations 
throughout your facility. 

(ii) Under EPCRA section 324, you 
may choose to withhold from disclosure 
to the public the location information 
for a specific chemical. If you choose to 
withhold the location information from 
disclosure to the public, you must 
clearly indicate that the information is 
“confidential.” You must provide the ~ 
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confidential location information on a 
separate sheet from the other Tier II 


information (which will be disclosed to . 


the public), and attach the Confidential 
Location Information Sheet to the other 
Tier II information. Indicate any 
attachments you are including. 


4. Section 370.43 is revised as 
follows: 


§370.43 What codes are used to report 
Tier | and Tier li inventory information? 


(a) Except as provided in paragraph 
(d) of this section, you must use the 
following codes to report the maximum 
amount and average daily amount when 
reporting Tier I or Tier II inventory 
information: 


Weight range in . 
Range pounds 
codes 
From To 
0 | 99. 
100 | 499. 
<n 500 | 999. 
04 ..... 1,000 | 4,999. 
5,000 | 9,999. 
10,000 | 24,999. 
25,000 | 49,999. 
OB: ..:2. 50,000 | 74,999. ! 
aon 75,000 | 99,999. 
100,000 | 499,999. 
500,000 | 999,999. 
1,000,000 | 9,999,999. 
10,000,000 | Greater than 10 
million. 


Note to paragraph (a): To convert gas or 
liquid volume to weight in pounds, multiply 
by an appropriate density. factor. 


(b) Your SERC or LEPC may provide 
other range codes for reporting 
maximum amount and average daily 
amount, or may require reporting of 
specific amounts. You may use your 
SERC’s or LEPC’s range codes (or 
specific amounts) provided the ranges 
are not broader than the ranges in 
paragraph (a) of this section. 

{FR Doc. 2011-19900 Filed 8-5—11; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


46 CFR Parts 1, 10, 11, 12, 13, 14 
[Docket No. USCG-2004—17914] 


RIN 1625—-AA16 


implementation of the Amendments to 
the International Convention on 
Standards of Training, Certification 
and Watchkeeping for Seafarers, 1978, 
and Changes to Domestic 
Endorsements 


AGENCY: Coast Guard, DHS. 


ACTION: Notice of public meetings; 
request for comments; Correction. 


SUMMARY: On August 2, 2011 (76 FR 
46217), the Coast Guard published a 
notice of public meetings and request 
for comments on a supplemental notice 
of proposed rulemaking (SNPRM) 
entitled ‘Implementation of the 
Amendments to the International 
Convention on Standards of Training, 
Certification and Watchkeeping for 
Seafarers, 1978, and Changes to 
Domestic Endorsements.’’ The incorrect 
publication date of the SNPRM was 
cited. This notice corrects that error. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Rogers Henderson, Maritime Personnel 
Qualification Division, U.S. Coast 
Guard, telephone 202-372-1408, e-mail 
Rogers.W.Henderson@uscg.mil. If you 
have questions on viewing or submitting 
material to the docket, call Ms. Renee V. 
Wright, Program Manager, Docket 
Operations, telephone 202-366-9826. 
SUPPLEMENTARY INFORMATION: On August 
2, 2011 (76 FR 46217), the Coast Guard 
published a notice of public meetings 
and request for comments on a 
supplemental notice of proposed 
rulemaking (SNPRM) entitled 
“Implementation of the Amendments to 
the International Convention on 
Standards of Training, Certification and 
Watchkeeping for Seafarers, 1978, and 
Changes to Domestic Endorsements.” 
Subsequent to the publication of that 
notice, the Coast Guard discovered that 
the publication date of the SNPRM on 
page 46217 was incorrect. 


Correction 


In the notice (FR Doc. 2011-19459) 
published on August 2, 2011 (76 FR 
46217) make the following correction. 
On page 46217, in the first sentence of 
the second paragraph in the third 
column, the date should read ‘‘August 1, 
2011” instead of ‘“‘August 1, 2001.” 


Dated: August 2, 2011. 
Erin Ledford, 


LCDR, Deputy, Office of Regulations and 
Administrative Law. 


[FR Doc. 2011-19985 Filed 8—5—11; 8:45 am] 
BILLING CODE 9110-04-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 580 
[Docket No. NHTSA-2011-0109; Notice 1] 


Petition for Approval of Alternate; 
Odometer Disclosure Requirements 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Notice of initial determination. 


SUMMARY: The State of Florida has 
petitioned for approval of alternate 
odometer requirements to certain 
requirements under Federal odometer - 
law. NHTSA preliminarily grants 
Florida’s petition regarding proposed 
alternate disclosure requirements for 
vehicle transfers involving casual or 
private sales. NHTSA preliminarily 
denies Florida’s petition regarding 
proposed alternate disclosure 
requirements for sales involving 
licensed dealers. NHTSA preliminarily 
denies Florida’s petition regarding 
proposed alternate disclosure 
requirements for sales of leased 
vehicles. 


DATES: Comments are due no later than 
September 7, 2011. 

ADDRESSES: You may submit comments 
[identified by DOT Docket ID Number 
NHTSA—2010—####] by any of the 
following methods: 

e Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
online instructions for submitting 
comments. 

e Mail: Docket Management Facility: 
U.S. Department of Transportation, 1200 
New Jersey Avenue, SE., West Building 
Ground Floor, Room W12-140, 
Washington, DC 20590-0001. 

e Hand Delivery or Courier: West 
Building Ground Floor, Room W12-140, 
1200 New Jersey Avenue, SE., between 
9 a.m. and 5 p.m. E.T., Monday through 
Friday, except Federal holidays. 

e Fax: 202-493-2251. 

Instructions: For detailed instructions 
on submitting comments and additional 
information on the rulemaking process, 
see the Public Participation heading of 
the SUPPLEMENTARY INFORMATION section 
of this document. Note that all 
comments received will be posted 
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without change to http:// 
www.regulations.gov, including any 
personal information provided. Please 
see the Privacy Act esermp. below. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477—78) or you may visit http:// 
DocketInfo.dot.gov. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
www.regulations.gov or the street 
address listed above. Follow the online 
instructions for accessing the dockets. 
FOR FURTHER INFORMATION CONTACT: Otto 
Matheke, Office of the Chief Counsel, 
National Highway Traffic Safety 
Administration, 1200 New Jersey 
Avenue, SE., West Building W41-227, 
Washington, DC 20590 (Telephone: 
202-366-5263) (Fax: 202-366-3820). 
SUPPLEMENTARY INFORMATION: 


Introduction 


Federal odometer law, which is 
largely based on the Motor Vehicle 
Information and Cost Savings Act (Cost — 
Savings Act)? and Truth in Mileage Act 
of 1986, as amended (TIMA),? contains 
a number of provisions to limit 
odometer fraud and assure that the 
buyer of a motor vehicle knows the true 
mileage of the vehicle. The Cost Savings 
Act requires the Secretary of 
Transportation to promulgate 
regulations requiring the transferor 
(seller) of a motor vehicle to provide a 
written statement of the vehicle’s 
mileage registered on the odometer to 
the transferee (buyer) in connection 
with the transfer of ownership. This 
written statement is generally referred to 
as the odometer disclosure statement. 
Further, under TIMA, vehicle titles 
themselves must have a space for the 
odometer disclosure statement and 
States are prohibited from licensing 
vehicles unless a valid odometer 
disclosure statement on the title is 
signed and dated by the transferor. 
Titles must also be printed by a secure 
process. With respect to leased vehicles, 
TIMA provides that the regulations 
promulgated by the Secretary require 
written mileage disclosures be made by 
lessees to lessors upon the lessor’s 
transfer of the ownership of the leased 
vehicle. Lessors must also provide 


1 Public Law 92-513, 86 Stat. 947, 961 (1972). 
2 Public Law 99-579, 100 Stat. 3309 (1986). 


written notice to lessees about odometer 
disclosure requirements and the 
penalties for not complying with them. 


_ Federal law also contains document 


retention requirements for odometer 
disclosure statements. 

TIMA’s motor vehicle mileage 
disclosure requirements apply in a State 
unless the State has alternate 
requirements approved by the Secretary. 
The Secretary has delegated 
administration of the odometer program 
to NHTSA. Therefore, a State may 
petition NHTSA for approval of such 
alternate odometer disclosure 
requirements. 

Seeking to implement an electronic 
vehicle title transfer system, the State of 
Florida has petitioned for approval of 
alternate odometer disclosure 
requirements. In 2009, NHTSA 
reviewed certain requirements for 
alternative state programs and approved 
the Commonwealth of Virginia’s 
alternate odometer disclosure program. 
74 FR 643, 650 (January 7, 2009). 
Florida’s program is similar to Virginia’s 
program in some respects and appears 
broader in scope than Virginia’s in 
others. Like Virginia’s program, the 
scope of Florida’s proposed program 
does not include transactions involving 
an out-of-state party. Unlike Virginia’s 
program, Florida’s proposed program 
encompasses transactions involving 
leased vehicles and odometer 
disclosures by power of attorney. In 
addition, Florida’s proposed program 
would use different mechanisms to 
document mileage than Virginia’s. 

As discussed below, NHTSA’s initial 
assessment is that the portions of 
Florida’s proposed program involving . 
private sales satisfy the requirements for 
approval under Federal odometer law, 
while other portions involving transfers 
between individual owners and dealers, 
transfers of leased vehicles and transfers 
in which a power of attorney is used for 
purposes of mileage disclosure, do not. 


II. Statutory Background 


NHTSA recently reviewed the » 
statutory background of Federal 
odometer law in its consideration and 
approval of Virginia’s petition for 
alternate odometer disclosure 
requirements. See 73 FR 35617 (June 24, 
2008) and 74 FR 643 (January 7, 2009). 
The statutory background of the Cost 
Savings Act and TIMA and the purposes 
behind TIMA, as they relate to odometer 
disclosure, other than in the transfer of 
leased vehicles and vehicles subject to 
liens where a power of attorney is used 
in the disclosure, are discussed at length 
in NHTSA’s Final Determination 
granting Virginia’s petition. 74 FR 643, 
647-48. A brief summary of the 


statutory background of Federal 
odometer law and the purposes of 
TIMA, including odometer disclosure 
requirements for leased vehicles, 
follows. 

In 1972, Congress enacted the Cost 
Savings Act, among other things, to 
prohibit tampering with odometers on 
motor vehicles and to establish certain 
safeguards for the protection of buyers 
with respect to the sale of motor 
vehicles having altered or reset 
odometers. See Public Law 92-513, 

§ 401, 86 Stat. 947, 961-63 (1972). The 
Cost Savings Act required that, under 
regulations to be published by the 
Secretary, the transferor of a motor 
vehicle provide a written vehicle’ 
mileage disclosure to the transferee, 
prohibited odometer tampering and 
provided for enforcement. See id, 

§ 408.3 In general, the purpose for the 
disclosure was to assist buyers to know 
the true mileage of a motor vehicle. 

A major shortcoming of the odometer 
provisions of the Cost Savings Act was 
their failure to require that the odometer 
disclosure statement be on the vehicle’s 
title. In a number of States, the 
disclosures were on separate documents 
that could be easily altered or discarded 
and did not travel with the title. See 74 
FR 644. Consequently, the disclosure 
statements did not necessarily deter 
odometer fraud employing altered 
documents, discarded titles, and title 
washing. Id. 

Another significant shortcoming 
involved leased vehicles. The lessor is 
considered the transferor of the vehicle 
in leased vehicle sales. Titles to leased 
vehicles are often-transferred without 
the lessor obtaining possession of the 
vehicle. Lessors without direct access to 
their vehicles had to rely solely on their 
lessees to provide actual mileage 
information. However, lessees had no 
obligation to provide actual mileage 
information to lessors upon vehicle 
transfer, This environment facilitated 
roll backs of odometers. 


3 Section 408 stated: 

(a) Not later than 90 days after the date of 
enactment of this Act, the Secretary shall prescribe — 
rules requiring any transferor to give the following 
written disclosure to the transferee in connection 
with the transfer of ownership of a motor vehicle: 

(1) Disclosure of the cumulative mileage 
registered on the odometer. 

(2) Disclosure that the actual mileage is unknown, 
if the odometer reading is known to the transferor 
to be different from the number of miles the vehicle 
has-actually traveled. 

Such rules shall prescribe the manner in which 
information shall be disclosed under this section 
and in which such information shall be retained. 

(b) It shall be a violation of this section for any 
transferor to violate any rules under this section or 
to knowingly give a false statement to a transferee 
in making any disclosure required by such rules. 


| 


Federal Register/Vol. 76, No. 152/Monday, August 8, 2011/ Proposed Rules 


48103 


Congress enacted TIMA in 1986 to 
address the Cost Savings Act’s 
shortcomings. It amended the Cost 
Savings Act by adding section 408(d) to 
prohibit States from licensing vehicles 
unless the new owner (transferee) 
submitted a title from the seller 
(transferor) containing the seller’s 
signed and dated vehicle mileage 
statement. See Public Law 99-579, 100 
Stat. 3309 (1986); 74 FR 644 (Jan. 7, 
2009). TIMA also prohibits the licensing 
of vehicles, for use in any State, unless 
the title issued to the transferee is 
printed using a secure printing process 
or other secure process, indicates the 
vehicle mileage at the time of transfer 
and contains additional space for a 
subsequent mileage disclosure by the 
transferee when it is sold again. Id. 
TIMA also added section 408(e) to the 
Cost Savings Act to require the 
Secretary to issue regulations regarding 
odometer disclosures for leased 
vehicles.* The regulations promulgated 
by the Secretary were to require written 
mileage disclosures by lessees to lessors 
upon the lessor’s transfer of the 
ownership of the leased vehicle. Lessors 
must also provide written notice to 
lessees about the odometer disclosure 
requirements and the penalties for not 
complying with them. Federal law also 
contains document retention 
requirements for odometer disclosure 
statements. TIMA required lessors to 
retain disclosures made by lessees for at 
least four years following the date that 
the lessor transfers that vehicle. Id. 
TIMA added a provision to the Cost 
Savings Act allowing States to have 
alternate odometer disclosure 
requirements with the approval of the 


4TIMA amended the Cost Savings Act to add 
section 408(e): 

(e)(1) In the case of any leased motor vehicle, the 
rules under subsection (a) shall require written 
disclosure regarding mileage to be made by the 
lessee to the lessor upon the lessor’s transfer of 
ownership of the leased motor vehicle. 

(2) Under such rules, the lessor of a leased motor 
vehicle shall provide written notice to the lessee 
regarding 

(A) Such mileage disclosure requirements, and 

(B) The penalties for failure to comply with them. 

(3) The lessor shall retain the disclosure made by 
any lessee with respect to any motor vehicle under 
paragraph (1) For a period of at least 4 years 
following the date the lessor transfers that vehicle. 

(4) For purposes of this section, if the lessor 
transfers ownership of any leased motor vehicle 
without obtaining possession of such vehicle, the 
lessor may, in making the disclosure required by 
subsection (a), Indicate on the title the mileage 
disclosed by the lessee under paragraph (1) Unless 
the lessor has reason to believe that such disclosure 
by the lessee does not reflect the actual mileage of 
the vehicle. 

5 Regulations implementing TIMA were 
published on August 5, 1988. 53 FR 29864. Federal 
regulations require lessors to retain odometer 
disclosure statements received from lessees for a 
period of five years. 49 CFR 580.8(b). 


Secretary of Transportation. Section 
408(f) of the Cost Savings Act states that 
the odometer disclosure requirements of 
subsections (d) and (e)(1) shall apply in 
a State unless the State has in effect 
alternate motor vehicle mileage 
disclosure requirements approved by 
the Secretary. Section 408(f)(2) further 
states that the Secretary shall approve 
alternate motor vehicle mileage 
disclosure requirements submitted by a 
State unless the Secretary determines 
that such requirements are not 
consistent with the purpose of the 
disclosure required by subsection (d) or 
(e), as the case may be. 

In 1988, Congress amended section 
408(d)(1) of the Cost Savings Act to 
permit the use of a secure power of 
attorney for purposes of odometer 
mileage disclosure in circumstances 
where the title was held by a lienholder, 
if allowed by state law. Public Law 100— 
561 § 40, 102 Stat. 2805, 2817 (1988). 
Congress required NHTSA to issue a 
rule ensuring that disclosures be made 
on the power of attorney document of 
the actual mileage at the time of transfer 
and that the mileage be restated exactly 
by the person exercising power of 
attorney on the title in the space 
therefor. Id. The rule, consistent with 
the purposes of the Act and the need to 
facilitate enforcement thereof, was to 
prescribe that the power of attorney 
form be issued by the State to the 
transferee using a secure process, as 
provided for titles, and provide for 
retention of a copy with the original 
submitted back to the State. Id. In 1989, 
NHTSA implemented the 1988 statutory 
amendments by promulgating : 
amendments to the odometer disclosure 
regulations, providing that a transferor 
may give a secure power of attorney to 
a transferee for the purpose of mileage 
disclosure in two circumstances—when 
the transferor’s title is physically held 
by a lienholder or when the title is lost. 
In either instance, use of a power of 
attorney document for mileage 
disclosure is permissible only if 
otherwise permitted by State law.® 

In 1990, Congress again amended 
section 408(d) of the Cost Savings Act.” 
The amendment provided that the rule 


6 Regulations implementing the amendment were 
published on August 30, 1989. 54 FR 35879. The 
regulations addressed numerous aspects of 
disclosure by power of attorney, including the form, 
certification by the person exercising the power of 
attorney, and access of the transferee to prior title 
and power of attorney documents. 

7 Section 7(a) of Public Law 101-641 directed that 
the third sentence of subsection (d)(2)(C) be 
amended. However, there was no subsection 
(d)(2)(C) in section 408. The amendment was 
restated as amending the third sentence of 
subsection (d)(1)(C) as the probable intent of 
Congress. This amendment is currently codified at 
49 U.S.C. 32705(b)(2)(A). 


adopted under the 1988 amendment not 
require that a vehicle be titled in the 
State in which the power of attorney 
was issued and addressed retention of 
powers of attorneys by States. See 
Public Law 101-641 § 7(a), 104 Stat. 
4654, 4657 (1990).8 

In 1994, in the course of the 
recodification of various laws pertaining 
to the Department of Transportation, the 
Cost Savings Act, as amended, was 
repealed, reenacted and recodified 
without substantive change. See Public 
Law 103-272, 108 Stat. 745, 1048-1056, 
1379, 1387 (1994). The odometer statute 
is now codified at 49 U.S.C. 32701 et - 
seq. In particular, Section 408(a) of the 
Cost Savings Act was recodified at 49 
U.S.C. 32705(a). Sections 408(d) and (e), 
which were added by TIMA (and later 
amended), were recodified at 49 U.S.C. 
32705(b) and (c). The provisions 
pertaining to approval of State alternate 
motor vehicle mileage disclosure 
requirements were recodified at 49 
U.S.C. 32705(d). 


III. Statutory Purposes 


As discussed above, the Cost Savings 
Act, as amended by TIMA in 1986, 
states that NHTSA “‘shall approve 
alternate motor vehicle mileage 
disclosure requirements submitted by a 
State unless the [NHTSA] determines 
that such requirements are not 
consistent with the purpose of the 
disclosure required by subsection (d) or 
(e) as the case may be.” (Subsections 
408(d), (e) of the Cost Savings Act were 
recodified to 49 U.S.C. 32705(b) and 
(c)). In light of this provision, we now 
turn to our interpretation of the 
purposes of these subsections, as 
germane to Florida’s petition.® 

Our Final Determination granting 
Virginia’s petition for alternate 
odometer disclosure requirements - 
identified the purposes of TIMA 
germane to petitions for approval of 
odometer disclosure requirements that 
did not include disclosures involving 
reassignment documents, leased 
vehicles, or disclosures by power of 
attorney.!° 74 FR 643, 647—48 (January 


8 Regulations implementing this amendment were 
published on September 20, 1991. 56 FR 47681. 

°Florida petitioned NHTSA requesting approval 
of alternate odometer disclosure requirements. 
Florida’s initial petition, dated December 21, 2009, 
set forth Florida’s initial request. Florida submitted 
a second, supplemental petition to NHTSA on 
October 5, 2010, that restated Florida’s request in 
greater detail and provided more specific 
information on Florida's current e-Title and 
odometer disclosure program and its proposed 
program. Together, the petitions are identified 
herein as “‘petition”’ or “the petition.” 

10 Since Virginia’s program did not cover 
disclosures involving leased vehicles or disclosures 
by power of attorney, the purposes of Sections ; 

Continued 
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7, 2009). In addition, because the 
Florida proposal encompasses 
reassignment documents, transfers of 
leased vehicles, and disclosures by 
power of attorney, we identify the 
purposes of TIMA relevant to odometer 
disclosures for leased vehicles (see 
Initial Determination om Wisconsin’s 
petition for alternate odometer 
disclosure requirements, 75 FR 20965, 
20972-73 (Apr. 22, 2010)) and purposes 
of allowing for disclosures by power of 
attorney in limited circumstances. 


A. TIMA’s Purposes Relevant to Vehicle 
Transfers in the Absence of a Lease 
Agreement 


One purpose of TIMA is to assure that 
the form of the odometer disclosure 
precludes odometer fraud. 74 FR 647. 
To prevent odometer fraud facilitated by 
disclosure statements that were separate 
from titles, TIMA required mileage 
disclosures to be on a secure vehicle 
title instead of a separate document. 
These titles also had to contain space for 
the seller’s attested mileage disclosure 
and a new disclosure by the buyer when 
the vehicle was sold again. This 
discouraged mileage alterations on titles 
and limited opportunities for obtaining 
new titles with lower mileage than the 
actual mileage. Id. This concern applies 
to reassignment documents. 

A second purpose of TIMA is to 
prevent odometer fraud by processes 
and mechanisms making odometer 
mileage disclosures on the title a 
condition of any application for a title, 
and a requirement for any-title issued by 
a State. 74 FR 647. This provision was 
intended to eliminate or significantly 
reduce abuses associated with lack of 
control of the titling process. Id. 

Third, TIMA sought to prevent 
alterations of disclosures on titles and to 
preclude counterfeit titles through 
secure processes. 74 FR 648. In 
furtherance of these purposes, paper 
titles (incorporating the disclosure 
statement) must be produced using a 
secure printing process or protected by 
“other secure process.” 12 Id. 


408(d)(2)(C) and 408(e) of the Cost Savings Act, as 
amended, were not germane and were not 
addressed in the notice approving the Virginia 
program. See 74 FR 647 n. 12. 

11 NHTSA amended 49 CFR 580.5(c) to preclude 
use of a separate reassignment form at the time of 
the first transfer, by a titled owner. See 56 FR 
47684-85 (Sep. 20, 1991). 

12 Congress intended to encourage new : 
technologies by including the language “other _ 
secure process.” The House Report accompanying 
TIMA noted that “‘other secure process’ is intended 
to describe means other than printing which could 
securely provide for the storage and transmittal of 
title and mileage information.” H.R. Rep. No. 99- 
833, at 33 (1986). “In adopting this language, the 
Committee intends to encourage new technologies 
which will provide increased levels of security for 


A fourth purpose is to create a record 
of vehicle mileage and a paper trail. 74 
FR 648. The underlying purposes of this 
record and paper trail were to better 
inform consumers and provide 
mechanisms for tracing odometer 
tampering and prosecuting violators. 
TIMA’s requirement that new 
applications for titles include signed 
mileage disclosure statements on the 
titles from the prior owners creates a 
permanent record that is easily checked 
by subsequent owners or law 
enforcement officials. This record 
provides critical snapshots of vehicle 
mileage at every transfer, which are the 
fundamental links of this paper trail. 

Finally, the general purpose of TIMA 
is to protect consumers by assuring that 
they receive valid representations of the 
vehicle’s actual mileage at the time of 
transfer based on odometer disclosures. 
74 FR 648. 


B. TIMA’s Purposes Relevant to Leased 
Vehicles 


TIMA recognized that additional 
mechanisms were needed to assure 
accurate odometer disclosures for leased 
vehicles. In vehicle leases, the lessor 
typically retains ownership of the 
vehicle, but does not possess it. The 
lessor, as a transferor, must comply with 
Federal odometer disclosure 
requirements when it subsequently 
transfers title to a leased vehicle. 
However, prior to TIMA, lessees were 
not obligated by Federal odometer law 
to provide lessors with accurate 
odometer disclosure statements. TIMA 
addressed this issue, as discussed 
above. A number of purposes can be 
derived from TIMA’s provisions, 
discussed above, relating to the transfer 
of ownership of leased vehicles. 

One purpose of TIMA’s leased vehicle 
provisions is to assure that lessors have 
the vehicle’s actual odometer mileage at 
the time of transfer. 

A second purpose of TIMA’s leased 
vehicle provisions is to assure that 
lessees provide lessors with an 
odometer disclosure statement. 

A related purpose is to assure that 
lessees are formally notified of their 
odometer disclosure obligations and the 
penalties for failing to comply by not 
providing complete and truthful 
information. 

A fourth purpose is to set the ground 
rules for the lessors, providing for 
lessors to indicate the mileage provided 
by the lessee on the title, unless the 
lessor has reason to believe that the 
disclosure by the lessee does not reflect 
the actual mileage of the vehicle. 


titles.” Id. See also Cost Savings Act, as amended 
by TIMA, § 408(d), recodified at 49 U.S.C. 32705(b). 


A fifth purpose of TIMA’s leased 
vehicle provisions is to create records 
and a paper trail. This is an expansion 
of the fourth general purpose of TIMA 
stated above. The paper trail includes 
the written, dated and signed odometer 
disclosure statement by the lessee. 


. Unlike odometer disclosure statements 


on vehicle titles that are filed with the 
State, a lessee’s odometer disclosure 
statement is separate from the title and 
not filed with the State. Instead, the 
disclosure statement is sent to the 
lessor, who must retain a copy for at 
least five years. The retention of lessee 


- odometer disclosure statements by 


lessors permits law enforcement 
officials to trace fraudulent disclosure 
statements back to lessees, if necessary. 

Last, the overall purpose of TIMA’s 
leased vehicle provisions, consistent 
with the general purposes of TIMA, is 
to ensure that there are valid 
representations of the vehicle’s actual 
mileage at the time of transfer. See H.R. 
Rep. No. 99-833, at 33 (1986). 


C. Mileage Disclosures by Power of 
Attorney 


NHTSA’s rule implementing TIMA 
provided that ‘‘[nJo person shall sign an 
odometer disclosure statement as both 
the transferor and the transferee in the 
same transaction.” 13 In general, this 
provision, which was intended to limit 
fraud, was not questioned. However, in 
instances when a lienholder holds title 
to a vehicle being sold this, as a 
practical matter, presented a 
considerable regulatory burden, because 
when a dealer bought a used vehicle, it 
would be required to go to the 
lienholder and obtain the title, and then 
go back to the seller so that the seller 
could record the mileage on the title. 
The last step often was difficult and 
could be avoided if the seller executes 
a power of attorney to the buyer 
authorizing the buyer to record the 
mileage upon receipt of the title.14 

In 1988, Congress amended TIMA to 
provide for the limited use of powers of 
attorney for recording mileage, when the 
title is physically held by a lienholder 
at the time of the transfer and is 
authorized by State law. See Pipeline 
Safety Reauthorization Act of 1988 
(PSRA) § 401, 15 U.S.C. 1988(d)(1) 
(1988). (Section 401 of the PSRA, as 
amended in 1990 (see below), was 
recodified at 49 U.S.C. 32705(b)(2)(A).) 
The amendment required NHTSA to 
issue a rule. The rule, which was to 
address the form and reasonable 


1349 CFR 580.5(h); 53 FR 29464, 29477 (Aug. 5, 
1988). 

14 See 134 Cong. Rec. H10079 (daily ed. Oct. 12, 
1988). 


i 


Federal Register /Vol..76, No. 152/Monday, August 8, 2011/ Proposed Rules 


48105 


conditions of the limited power of 
attorney, was to ensure disclosure on 
the power of attorney document of the 
actual mileage at the time of transfer 
and ensure that such mileage will be 
restated exactly by the person exercising 
the power of attorney in the space 
referred to in TIMA. Further, consistent 
with the purposes of the Cost Savings 
Act as amended and the need to 
facilitate enforcement thereof, the rule 
was to prescribe the form of the power 
of attorney to be issued by the State to 
the transferee and for retention of a copy 
of such power of attorney. As amended 
in 1990, this statutory provision 
provided that the rule promulgated by 
NHTSA must require the person granted 
the power of attorney to retain a copy 
of the power of attorney form and 
submit the original form to the State 
along with a copy of the title showing 
the restatement of the mileage. The 
statute also permitted the agency to 
prescribe that the State retain the power 
of attorney and copy of the title for an 
appropriate period or that the State 
adopt alternative measures consistent 
with the purposes of the statute. The 
statute mandated that the rule not 
require that a vehicle be titled in the 
State in which the power of attorney 
was issued. Public Law 101-641, 104 
Stat. 4654, 57 (Nov. 28,1990). ~ 

In 1989, NHTSA implemented the 
PSRA by promulgating amendments to 
the odometer disclosure regulations.1® 
The rule provides that a transferor may 
give a secure power of attorney to a 
transferee for the purpose of mileage 
disclosure in two circumstances—when 
the transferor’s title is physically held 
by a lienholder or when the title is 
lost.1® In either instance, use of a power 
of attorney document for mileage 
disclosure is permissible only if 
otherwise permitted by State law. In this 
rule, NHTSA narrowly amended its 
earlier rule prohibiting any party from 
signing an odometer disclosure 
statement as both the transferor and 
transferee in the same transaction to add 
an exception. The amendment allowed 
the same person to so sign the odometer 
disclosure statement if he or she 
satisfied the detailed, specific 
provisions on powers of attorney added 
to the regulations in 49 CFR 580.13 or 
14. These provisions state the form and 
conditions of the power of attorney. 
Also, the power of attorney document 
must be issued by the State and be set 
forth by a secure process.’7 While 


15 NHTSA issued an interim final rule on March 
8, 1989 (54 FR 9809) and a final rule on August 30, 
1989 (54 FR 35879). 

16 54 FR 35879 (Aug. 30, 1989). 

17 See 49 CFR 580.4. 


providing for powers of attorney, 
NHTSA expressed concern that powers 
of attorney that allow a person to sign 
a disclosure as both the transferor and 
transferee result in only one party to the 
transaction being aware of the previous 
mileage disclosures, which could 
jeopardize the integrity of the paper 
trail—the evidence of rollbacks that 
Congress intended to enhance by 
enacting TIMA.18 

A number of purposes can be derived 
from the statute directing NHTSA to 
issue a rule and the implementing rule. 

One purpose was to provide limited 
exception(s) to a rule prohibiting a 
person from signing an odometer 
disclosure statement as both the 
transferor and transferee in the same 
transaction, which had the effect of 
prohibiting the use of powers of 
attorney for purposes of recording 
mileage on titles of motor vehicles.19 
More particularly, a purpose was to 
permit a power of attorney for 
disclosure of the odometer reading at 
the time of sale of a vehicle to be given 
by the seller to the buyer, in the limited 
situation when the owner’s title is 
physically held by a lienholder at the 
time of the transaction and the power of 
attorney is allowed by State law.2° 
Another limited situation in which a 
power of attorney may be used, as 
recognized in the implementing 
regulation, is where the title is not 
present because it has been lost by the 
person to whom it was issued by the 
State, if permitted by State law.?! In 
order for a power of attorney to be used 
in the lost title situation, the transferee 
(e.g., the dealer) must apply for the 
duplicate title on behalf of the 
transferor. Under these circumstances, a 
power of attorney is available to 
facilitate consumer vehicle sales 
transactions, but is not available in 
other than consumer sales transactions, 


1854 FR 9809, 9810 (March 8, 1989). As is self 
evident, ordinarily such a practice provides 
opportunities for fraud. See 54 FR 9812; 54 FR 
35882. 

19 As Congressman Whittaker noted, ‘we have 
drafted the amendment in a very narrow fashion.” 
134 Cong. Rec. H10079 (daily ed. Oct. 12, 1988). 

20 This does not include the practice of floor 
planning. Floor planning is a practice by which a 
financial institution will physically hold a title as 
security for financing, without formally filing or 
recording a security interest, on a vehicle offered for 
sale by a dealer. 54 FR 35885-35886. This also does 
not include a situation in which the lending 
institution that financed the vehicle’s purchase is 
located in a state that requires the lienholder to 
hold the title as security, but the vehicle is 
registered in a different state, which allows the _ 
owner, rather than the lienholder to hold the title. 
Under the 1991 amendment to the Cost Savings Act, 
NHTSA considers the creation of another category 
of exempted transferors inappropriate. 

2149 CFR 580.13, 54 FR 35883. 


where the risk of fraud is considerably 
greater.22 

A second purpose was to assure that 
the form of the power of attorney 
document issued by a State precluded 
odometer fraud. While under the 
limited circumstances discussed above 
and if allowed under State law, with use 
of a power of attorney one person may 
sign the odometer disclosure on the title 
as both the transferor and transferee, to 
limit fraud, the power of attorney form 
must meet certain minimum 
requirements.?° Congress specified that 
NHTSA would prescribe a form by rule. 
Under the rule, the form must be 
separated into part A, and if permitted 
by State law, B and C.24 

The transferor’s power of attorney to 
the transferee for mileage disclosure 
must be on part A of a secure form 
issued by the State to the transferee.25 
Using this form, the transferor appoints 
the transferee his/her attorney-in-fact for 
the purpose of mileage disclosure. The 
form provides for written disclosure by 
the transferor to the transferee of the 
information that is stated on a vehicle 
title under 49 CFR 580.5 when 
ownership of the vehicle is 
transferred.26 Among other things, there 
must be a space in part A for the 
transferor and transferee to sign the 
power of attorney form and print their 
names and a space for the transferor to 
disclose the mileage. Part A must also 
contain a reference to the Federal 
odometer law and state that providing 
false information or the failure of the 
person granted the power of attorney to 
submit the form to the State may result 
in fines and/or imprisonment. The 
disclosure on part A of the power of 
attorney form is commonly made by the 


22 The 1988 amendments did not modify the 
TIMA provisions relating to leased vehicles. 

23 Among these are the requirements of NHTSA's 
rule, 49 CFR 580.13 and 580.14. 

2449 CFR 580.13; see 54 FR 9812. 

25 49 CFR 580.13; see 54 FR 9812. 

26 49 CFR 580.13 requires the form to contain, in 
part A, a space for: (1) The odometer reading at the 
time of transfer; (2) the date of transfer; (3) the 
transferor’s name and current address; (4) the 
transferee’s name and current address; and (5) the . 
vehicle make, model, year, body type, and vehicle 
identification number (VIN). Part A shall also 
contain a space for the transferor to certify that to 
the best of his knowledge either: (1) The odometer 
reading reflects the actual mileage; or (2) if the 
transferor knows that the odometer reading reflects 
mileage in excess of the designed mechanical 
odometer limit, he shall include a statement to that 
effect; or (3) if the transferor knows that the 
odometer reading differs from the mileage and the 
difference is greater than that caused by a 
calibration error, he shall include a statement that 
the odometer reading does not reflect the actual 
mileage and should not be relied upon with a 
warning notice to alert the transferee that a 
discrepancy exists between the odometer reading 
and the actual mileage. 
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seller when he or she trades-in a vehicle 
at a dealer. 

After part A of the power of attorney 
form has been used, part B may be 
executed when a vehicle addressed on 
part A is resold.?7 Part B of the secure 
power of attorney form, if permitted by 
State law, allows a subsequent 
transferee to give a power of attorney to 
his transferor to review the title and any 
reassignment documents for mileage 
discrepancies, and if no discrepancies 
are found, to acknowledge disclosure on 
the title, while maintaining the integrity 
of the first seller's disclosure. The 
disclosure required to be made by the 
transferor to the transferee for this 
transaction on part B of the power of 
attorney form tracks information 
required to be made by the transferor to 
the transferee on the title when 
ownership of a vehicle is transferred on 
a title under 49 CFR 580.5.28 Among 
other things, the power of attorney must 
contain a space for the transferor to 
disclose the mileage to the transferee 
and sign and date the form, and a space 
for the transferee to sign and date the 
form. 

Commonly, part B is used in the sale 
of a trade-in vehicle by a dealer. If for 
example, a dealer does not have 
possession of the title, because the 
vehicle‘was a trade-in and the 
lienholder has not yet released the title, 
or because the title was lost and the 
dealer has not yet obtained a duplicate 
title on behalf of the transferor who sold 
the vehicle to the dealer, the subsequent 
buyer of the used vehicle (the 
transferee) is permitted to give a power 
of attorney to the transferor/selling 
dealer to acknowledge the mileage 
disclosure on their behalf. This power of 


2749 CFR 580.14. 

28 49 CFR 580.14 requires part B of the form to 
contain a space for the mileage disclosure from the 
transferor to the transferee, and contain space for 
the following information: (1) The odometer reading 
_ at the time of the transfer; (2) the date of the 
transfer; (3) the transferor’s name and current 
address; (4) the transferee’s name and current 
address; and (5) the vehicle make, model year, body 
type, and VIN. Paft B shall also contain a reference 
to the Federal odometer law and state that 
providing false information or the failure of the 
person granted the power of attorney to submit the 
form to the State may result in fines and/or 
imprisonment. Part B shall also contain a space for 
the transferor to certify that to the best of his 
knowledge either: (1) The odometer reading reflects 
the actual mileage; or (2) if the transferor knows 
that the odometer reading reflects mileage in excess 
of the designed mechanical odometer limit, he shall 
include a statement to that effect; or (3) if the 
transferor knows that the odometer reading differs 
from the mileage and the difference is greater than 
that caused by a calibration error, he shall include 
a statement that the odometer reading does not 
reflect the actual mileage and should not be relied 
upon, with a warning notice to alert the transferee 
that a discrepancy exists between the odometer 
reading and the actual mileage. 


attorney from the transferee to the 
transferor allows the transferor (who is 
the original seller’s attorney in fact 
under Part A) to sign the title as both the 
transferor and transferee in the same 
transaction.?9 In addition, because the 
same person signs the title as the 
transferor and transferee, the 
appointment of the transferor as the 
transferee’s attorney-in-fact must be 
made on part B of the same secure 
power of attorney form, issued by a 
State, upon which the transferor was 
appointed the attorney-in-fact by the 
original transferor on part A.3° This 
form enables purchasers to examine the 
previously issued power of attorney for 
alterations, erasures, and other marks, 
and to learn the name of the prior owner 
without the additional cost of a title 
search. This is the same information 
that purchasers would receive if the title 
was not held by a lienholder since, 
under TIMA, the transferor is required 
to disclose mileage on the vehicle’s title. 
The secure power of attorney form 
with a part B must contain a 
certification in part C.31 To ensure that 
a person exercising a power of attorney 
under both sections 580.13 and 580.14 
(parts A and B) is fully aware of his/her 
obligation and their liability for any 
action that is inconsistent with the 
power of attorney, the rule (§ 580.15) 
requires the completion, on part C, of a 
certification attesting that the signer has 
disclosed the mileage on the title 
document consistent with the mileage 
disclosed on the power of attorney form. 
The signer of part C also attests that he 
or she has examined the title, and that 


the mileage disclosure made on the title 


executed under the power of attorney is 
greater than the mileage previously 
stated on the title and any reassignment 
form.32 

The part C certification requirement 
need only apply to the subsequent sale 
situation (typically a trade-in) where the 
second purchaser’s only link to the title 
will be the transferor (dealer). Thus, 
section 580.15 provides that the 
certification requirement applies only 
when the transferor is exercising a 
power of attorney for both the first sale 
and second sale customers, as provided 


2949 CFR 580.14. 

30 This is done pursuant to 49 CFR 580.13. 

31 The part C certification shall include space for: 
(1) The signature and printed name of the person 
exercising the power of attorney; (2) the address of 
the person exercising the power of attorney; and (3) 
the date of the certification. 

32 As a practical matter, the mileage entered by 
the dealer could never be lower than the mileage 
already on the title, since if the power of attorney 
set forth a lower mileage, it would void the power 
of attorney as discussed above, and the dealer 
would not be authorized to sign the disclosure on 
behalf of the transferor. 


for in sections 580.13 and 580.14. If the 
title is present at the time of the second 
sale, the purchaser will be able to 
review the title himself/herself to assure 
that the mileage is entered in 
accordance with the initial transferor’s 
power of attorney and is higher than the 
mileage appearing on the title and 
reassignment documents. 

Finally, the State itself must issue the 
power of attorney 

A third purpose was to set ground 
rules for transferors and transferees, 


_providing that both parties provide all 


of the information and signatures 
required in parts A, and as applicable B, 
and C of the secure power of attorney 
form. This ensures that upon receipt of 
the first transferor’s title, the transferee. 
(typically a dealer) must complete the 
space for mileage disclosure on the title 
exactly as the mileage was disclosed by 
the first transferor on the power of 
attorney form. 

A fourth purpose was to prevent 
odometer fraud by establishing 
processes, mechanisms and conditions 
calculated to result in the disclosure of 
the actual mileage on the title.34 As 
provided in the PSRA of 1988, NHTSA’s 
rule is to ensure that transferors disclose 
the actual mileage at the time of the 
transfer on the power of attorney 
document and that persons exercising 
the power of attorney restate that 
mileage exactly on the title in the space 
provided. Toward these ends, one 
condition, required by the 
implementing rule, is inclusion of the 
printed names and signatures of the first 
transferor and the first transferee 
(typically a dealer) accompanying the 
mileage disclosure, as well as a 
statement of liability for fines for false 
statements. The transferor shall also 
certify on the power of attorney form 
that to the best of the transferor’s 
knowledge, either: (1) The odometer 
reading reflects the actual mileage; or 
(2) if the transferor knows that the 
odometer reading reflects mileage in 
excess of the designed odometer limit, 
he shall include a statement to that 
effect; or (3) if the transferor knows that 
the odometer reading differs from the 
mileage and the difference is greater 
than that caused by a calibration error, 
he shall include a statement that the 
odometer reading does not reflect the 
actual mileage and should not be relied 
upon, and a warning notice to alert the 
transferee that a discrepancy exists 


3354 FR 9812. 

34 Of course, other purposes of TIMA apply, 
including processes and mechanisms making the 
disclosure of an odometer’s mileage on the title a 
condition of the application for a title and a 
requirement for the title issued by the state. 
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between the odometer reading and the 
actual mileage. 

There are additional mechanisms 
employed in the power of attorney 
regulations to ensure accurate 
disclosures of the odometer reading and 
to limit fraud. As provided in the rule, 
upon receipt of the first transferor’s title, 
the transferee has a duty to complete the 
space for mileage disclosure on the title 
exactly as the mileage was disclosed by 
the first transferor on the power of 
attorney form.*5 Further, the 
certification provision discussed above 
provides a mechanism applicable to the 
second sale. As provided by section 
580.15, the person completing part C of 
the secure power of attorney form 
issued by the State certifies that he or 
she has disclosed the mileage on the 
title document consistent with the 
mileage disclosed to him or her on the 
power of attorney form, that he or she 
examined the title and the mileage 
disclosure on that title and the mileage 
disclosure he or she is making on the 
power of attorney is greater than the 
mileage previously stated on the title. 

In addition, the PSRA, as amended in 
1990, provided another process to 
ensure accurate disclosure of the 
odometer reading. It required that the 
rule ensure that the person granted a 
power of attorney must submit the 
completed original power of attorney to 
the state along with a copy of the title 
(showing the restatement of mileage) 
and must also retain a copy. As 
directed, NHTSA issued implementing 
regulations providing that the transferee 
must submit the completed original 
power of attorney form to the State that 
issued it along with either a copy or the 
actual transferor’s title when submitting 
a new title application. This allowed for 
review of the mileage on the power of 
attorney form and corresponding title. 

NHTSA’s regulations provide an 
additional mechanism facilitating 
verification of previous mileage 
statements by affording subsequent 
purchasers access to previous title and 
power of attorney documents. Under 
section 580.16(a), if the second-sale 
transferee applies for title in his own 
name (in other words, if the second-sale 
transferee does not give power of 
attorney to his transferor to review the 
title and reassignment documents), then 
that transferor must show him, upon his 
_ request, a copy of the power of attorney 
form completed by the previous owner. 
In any event, under section 580.16(b) of 
the rule, a transferor who was given 
power of attorney by his transferor and 
who holds title to the vehicle in his 
name, must, upon request of the 


35 49 CFR 580.13(f). 


purchaser (second-sale transferee), show 
his/her purchaser a copy of the previous 
owner’s title and a copy of the power of 
attorney form completed by the 
previous owner. 

A further mechanism in the rule was 
its voiding mechanism. As provided by 
the rule, 49 CFR 580.15(b), any mileage 
discrepancies void the power of 
attorney. NHTSA has characterized this 
provision as vital; °° if the mileage 
reflected by the transferor on the power 
of attorney is less than that previously 
stated on the title and any reassignment 
documents, the power of attorney shall 
be void. The power of attorney is voided 
by the existence of a discrepancy, not by 
an action causing a discrepancy. 

A fifth purpose is to prevent 
alterations on odometer disclosures by 
powers of attorney and to preclude 
counterfeit powers of attorney through 
secure processes. In furtherance of these 
purposes, the power of attorney 
(incorporating the disclosure statement) 
must be on a form issued by the State 
that is set forth by means of a secure 
printing process or other secure process. 
It has to be no less secure than the title 
document itself. 

A sixth purpose is to create a record 
of the mileage on vehicles and a paper 
trail. The PSRA referred to the need to 
facilitate enforcement. In addition, and 
more specifically, the amended statute 
provided “the person granted such 
power of attorney * * * shall submit 
the original back to the State with a 
copy of the title showing a restatement 
of the mileage.” 27 This paper trail 
includes the written, signed (by both the 
transferor and transferee), and dated 
odometer disclosure statement on the 
secure power of attorney form, and the - 
corresponding entry on the vehicle title, 
which, as discussed above, must read 
exactly as it was disclosed by the 
transferor on the power of attorney 
document. The transferee is required to 
file the original power of attorney form 
with the State that issued it, with a copy 
of the transferor’s title or with the actual 
title when the transferee submits a new 
title application at the same time. The 
transferee is required to return a copy of 
the power of attorney form to the 
transferor. The State shall retain the 
original power of attorney form for the 
shorter of (a) Three years or (b) a period 
equal to the State titling record retention 
period. As stated in the rulemaking, the 
State.may retain the copy in any 
medium by which such informatién 


3654 FR 35885 (Aug. 30, 1989). 

37 The definition of “original power of attorney” 
permits a secure copy of the power of attorney to 
be considered an “original.” This is implemented 
in part in 40 CFR 580.13(). 


may be stored, provided there is no loss 
of information. States are not limited to 
retaining the records in paper form. 

The retention of the power of attorney 
form by the State permits law 
enforcement officials to trace fraudulent 
disclosure statements back to 
transferors, if necessary. 

Moreover, Section 401 of the PSRA, as 
amended in 1991, requires NHTSA’s 
rules to provide for the retention of the 
power of attorney form. The rule added 
section 580.8(c), which concerns 
odometer disclosure statement 
retention. Under this paragraph, motor 


-vehicle dealers and distributors who are 


assigned a power of attorney by their 
transferors are required to retain, for five 
years, a copy of each power of attorney 
they receive. These documents must be 
retained at the primary place of business 
of the dealer or distributor in an order 
that is appropriate with business 
requirements and that permits 
systematic retrieval. 

Seventh, the overall purpose is to 
protect consumers by assuring that they 
receive valid representations of a 
vehicle’s actual mileage at a time of 
transfer. This includes the ground rules 
for transferors and transferees, 
providing that both parties provide all 
of the information and signatures 
required in parts A, B, and C of the 
secure power of attorney form. This 
ensures that upon receipt of the 
transferor’s title, the transferee shall 
complete the space for mileage 
disclosure on the title exactly as the 
mileage was disclosed by the transferor 
on the power of attorney form. 


IV. The Florida Petition 


Florida, which is in the process of 
implementing an electronic title transfer 
system (e-title), petitions for approval of — 
alternate odometer disclosure 
requirements.*8 Florida requests 
alternate disclogure requirements for 
transfers of motor vehicles in 
transactions between private parties 
(casual sales) and transfers of motor 
vehicles, whether subject to a lien °° or 


38 We note that Florida’s petition differs markedly 
from other petitions for alternate odometer : 
disclosure requirements NHTSA has received from 
other states. Florida’s proposal relies on tag agents, 
rather than an online system, to verify the identity © 
of the transferor and transferee in casual sales. 
These tag agents also verify chain of ownership and 
odometer disclosure in all transfers before title can 
be issued. Identity verification in transactions other 
than casual sales (for which identity of the parties 
is verified by a tag agent) is left to the parties to 
the transaction(s). Florida’s proposal encompasses a 
wide variety of transactions and relies on paper 
forms for a number of these transactions. 

39 Under Florida law, a lienholder physically 
possesses the title to the vehicle. Thus, Florida 
permits odometer disclosure by power of attorney 

Continued 
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not subject to a lien, between private 
parties and motor vehicle dealers. 
Florida also requests alternate 
disclosure requirements for transactions 
involving leased vehicles. 

_ Florida law authorizes the Florida 
Department of Highway Safety and 
Motor Vehicles (the Department) to 
accept any application for vehicle title 
by electronic means. See Fla: Stat. Ann. 
§ 319.40 (1997). The Department is 
proposing amendments to the Florida 
statutes to allow the continuation of an 
electronic certificate of title’in lieu of a 
paper certificate of title for transfers of 
motor vehicles. With electronic titling 
there would not be a paper certificate of 
title on which to disclose the vehicle’s — 
mileage at the time of transfer of 
ownership. 


A. Overview of Florida’s Electronic 
Titling System 

Currently Florida stores its titling and 
registration information (including 
images of all supporting title 
documentation) in a secure database 
referred to as the Florida Real-time 
Vehicle Information System, or FRVIS. 
According to Florida’s petition, either a 
Department employee or an authorized 
tag agent at a state-authorized tag office 
enters information into this database. 
Only a Department employee or tag” 
agent can change FRVIS title 
information, including owner 
information and the odometer 
disclosure. For title images (scanned, 
electronic copies of vehicle title 
documents), FRVIS stores all applicable 
data and stores images of documents 
that remain in the title history for the 
vehicle. Florida law also requires that 
the Department retain all documents 
regarding applications for, and issuance 
of, certificates of titlke—including titles, 
manufacturers’ statements of origin, 
applications, and supporting documents 
submitted with the application such as 
odometer statements, VIN verifications, 
bills of sale, indicia of ownership, 
dealer reassignments, photographs, and 
any personal identification, affidavits, 
or documents required by or submitted 
to the Department—for a period of at 
least 10 years. Fia. Stat. Ann. 
§ 319.23(11). The title resides as an 
electronic record in FRVIS; however, 
secure paper copies of the title can be 
generated from FRVIS if needed. 

Florida intends to use a secure 
reassignment form in lieu of a paper 
title to capture odometer disclosure and 
transfer of e-titles. Florida law currently 
allows licensed dealers to use a secure 


when title is held by a lienholder and now petitions 
for alternate requirements regarding odometer 
disclosure by power of attorney. 


reassignment form when making dealer 
reassignments and odometer disclosures 
after all reassignment and odometer 
disclosure spaces on the reverse side of 
the Certificate of Title have been used. 
The form links the vehicle to the title 
record by the VIN and includes the 
required odometer disclosure 
statements. The Department scans the 
form and stores it in the title history for 
the vehicle. Florida proposes to use a 
similar form for odometer disclosure in 
its e-title program. 

In Florida, lienholders hold the title 
to the vehicles securing the loan. 
Florida began its electronic title and lien 
(ELT) program in 2001. Under the 
current process, the Department 
contracts with vendors who provide 
secure electronic interface with 
Florida’s titling system to participating 
lienholders. The vendors then contract 
with financial institutions who wish to 
participate in Florida’s electronic title 
and lien program. The participating 
lienholders allow their titles to remain 
electronic. Electronic liens are satisfied 
through the secure electronic interface 
and the title is retained electronically 
until a paper copy is requested.*° 


B. Florida’s Proposed e-Odometer 
Program 


Florida’s proposed e-Odometer 
program can be divided into three 
transaction types: (1) Casual or private 
sales; (2) sales involving licensed motor 
vehicle dealers (including sales from 
private owners to licensed dealers, sales 
between licensed dealers, and sales 
from licensed dealers to private buyers); 
and (3) sales involving leased vehicles. 
The Agency understands that the 
program, as proposed, applies only 
when the transferred vehicle is 
electronically titled at the time of 
transfer of the vehicle. ; 


1. Casual or Private Sales 


Currently, a Florida resident wishing 
to sell his/her vehicle in a casual or 
private sale needs to have a paper title. 
The seller signs the paper title and 
discloses the odometer reading to the 
buyer on the title. The buyer then signs 
the paper title verifying the odometer 
reading. (The odometer disclosure is 
made on the title and signed by the 
buyer and seller at the time of transfer, 
in accordance with 49 U.S.C. 32705 and 
49 CFR 580.5.) The buyer takes the 
paper title to a tag office, which 
processes the transfer of ownership and 
prints a new paper title in the buyer’s 


40 Approximately 24 percent of the more than ten 
million vehicle lien records Florida has are 
electronic. Additionally, almost 50 percent of all 
new transactions with liens are maintained 
electronically under ELT. 


name; or, if the buyer so elects, creates 
an 6é-title to be held by the 

Department.*! Whether the buyer elects 
to maintain the title electronically or in — 
paper form, the tag office sends the old 
paper title and any other supporting 
documentation to the Department for 
scanning into FRVIS. 

Under Florida’s proposed e-title 
program,?? if a seller of a vehicle has an 
electronic title and wants to transfer that 
title, the seller and buyer would visit an 
authorized tag office together. After 
providing adequate identification to the 
tag agent, the buyer and seller would 
sign, in the presence of the tag agent, a 
secure reassignment form transferring 
ownership and disclosing the odometer 
reading. A title is then issued in the 
buyer’s name and is stored 
electronically, or the buyer may choose 
to have a paper title issued. The secure 
reassignment form and copies of the 
identification are scanned into the title 
record in FRVIS.*3 Florida maintains 
that these would travel with the title. 


2. Sales Involving Licensed Motor 
Vehicle Dealers 


a. Retail Sales of Vehicles With an 
e-Title But Not Subject to a Lien 


Currently, when a licensed motor 
vehicle dealer is involved, the process 
for transferring a title to a vehicle with 
an e-title and not subject to a lien is as 
follows. The seller with e-title brings the 
vehicle to a dealership. The seller and 
dealer complete a secure power of 
attorney with odometer disclosure. The 
dealer obtains the paper title from a tag 
agency or online from the Department. 
The dealer transfers the odometer 
disclosure information from the secure 
power of attorney to the title and signs 
the title as buyer and seller. When the 
dealer sells the vehicle to another buyer, 
the dealer and buyer complete the 
reassignment on the paper title with an 


41 The buyer can request a paper title from the tag 
agent and pay a $10 fee, or request a paper title 
online and pay a $2.50 fee. The fee is intended to 
encourage buyers to maintain vehicle title 
electronically. This fee applies to any paper title 
request under Forida’s current system and under 
the State’s proposed program. 

42Florida’s proposed program does not apply in 
a casual vehicle sale by a seller holding a paper 
title, only those with e-title. A seller holding a 
paper title must follow the current procedures to 
transfer the vehicle—the buyer and seller sign and 
make the required odometer disclosure on the back 
of the paper title. The buyer then can bring the 
signed title containing the required odometer 
disclosure statement to an authorized tag agent and 
elect at that time to have the title maintained by the 
State electronically. If the buyer elects e-Title and 
later sells the vehicle in a casual sale, he can do 
so by following the procedures for transferring e- 
title. 

43 The Agency understands that the electronic 
documents are linked to the vehicle title history by 
title number and VIN. 
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odometer disclosure. The dealer takes 
both the secure power of attorney and 
the paper title to a tag agency. The title 
is then transferred to the buyer and a 
receipt is provided. The buyer has the 
option to obtain a new paper title or 
have the Department hold the title 
electronically. The secure power of 
attorney and old paper title are scanned 
and stored with title history in FRVIS. 

Under Florida’s proposed program, a 
seller with e-title would bring the 
vehicle to a dealership. The seller and 
dealer complete a secure reassignment 
form with odometer disclosure. When 
the dealer sells the vehicle to another 
buyer, the dealer and buyer complete 
another secure reassignment form with 
odometer disclosure. The dealer takes 
both of the secure reassignment forms to 
a tag agency. The vehicle title is then 
transferred to the buyer and a receipt is 
provided. The buyer has the option to 
obtain a paper title or-have the 
Department hold the title electronically. 
The secure reassignment forms are 
scanned and stored with the vehicle 
title history in FRVIS. 


b. Sales of Vehicles With e-Title Subject 
to a Lien (e-lien in Florida) 


Currently, when a licensed motor 
vehicle dealer is involved, the process 
for transferring a vehicle subject to an 
e-lien with e-title is as follows. A seller 
with e-title/e-lien brings the vehicle to 
a dealership. The seller and dealer 
complete a secure power of attorney 
with odometer disclosure. The dealer 
pays off the lien and the lienholder 
electronically releases the lien via a. 
secure electronic interface with the 
Department (ELT). The dealer then 
obtains the paper title from a tag agency 
or online from the Department. The 
dealer transfers the odometer 
information from the secure power of 
attorney to the title and signs the title 
as buyer and seller. When the dealer 
sells the vehicle to another buyer, the 
dealer and buyer complete the ~ 
reassignment on the title with odometer 
disclosure. The dealer takes both the 
secure power of attorney and the paper 
title to the tag agency. The vehicle title 
is transferred to the buyer anda receipt . 
is provided. The buyer has the option to 
obtain a new paper title or have the 
Department hold the title electronically. 
The secure power of attorney and old. 
paper title are scanned and stored with 
title history in FRVIS. : 

Under Florida’s proposed program, a 
seller with e-title would bring the © 
vehicle to a dealership. The seller and 
dealer complete a secure reassignment 
form with an odometer disclosure. The 
dealer pays off the lien and the 
lienholder electronically releases the 


-lien via secure electronic interface with 


the Department (ELT). When the dealer 
sells the vehicle to another buyer, the 
dealer and buyer complete another 
secure reassignment form with an 
odometer disclosure. The dealer then 
takes both secure reassignment forms to 
a tag agency, where the title is 
transferred to the buyer and a receipt is 
provided. The buyer has the option to 
obtain a paper title or have the 
Department hold the title electronically. 
The secure reassignment forms are 
scanned and stored with the vehicle 
title history in FRVIS. 


c. Dealer Reassignments 


Florida currently does not allow for 
an e-title in the dealer reassignment 
process. A dealer must obtain a paper 
title prior to being able to resell the 
vehicle. Once there is a paper title, the 
dealer uses the current paper process. 
The dealer uses the back of the title to 
include reassignments, including 
odometer disclosure. Once this form is 
full (Florida allows for three 
reassignments on the title), the dealer 
will use a secure title reassignment . 
supplement (HSMV 82994). This form 
also includes the required odometer 
disclosures. When a vehicle is 
ultimately sold to a customer, the paper 
title and all secure title reassignment 
supplements are provided to the tag 
agency and forwarded to the 
Department for scanning and storing in 
the title record. 

For an e-title, the Department is 
proposing that the dealer use a secure 
reassignment supplement instead of 
having to obtain a paper title. Any 
subsequent reassignments would also 
use the secure reassignment 
supplement. When the vehicle is 


ultimately sold to a retail customer, all ° 


secure reassignment supplements would 
be provided to the tag agency for 
verification of the chain of ownership 
and verification of the odometer 
disclosure. All documents would be 
forwarded to the Department for _ 
scanning and storing in FRVIS. 


3. Sales Involving Leased Vehicles 


In the case of leased vehicles, the 
lessor typically retains ownership of the 
vehicle, but does not possess it. The 
lessor, as a transferor, must comply with 
the federal odometer disclosure 
requirements when it subsequently 
transfers title of a leased vehicle. As - 
noted by Florida, Federal laws require 
written mileage disclosures be made by 
lessees to lessors upon the lessor’s 
transfer of the ownership of the leased 
vehicle. 

Currently, Florida’s process for 
transferring leased vehicles is as 


follows. The lessor holds the vehicle’s 
paper title. When the lease ends (for 
example, in a trade-in or buyout 
situation), the lessee brings the vehicle 
to a dealership. The lessee signs an 
odometer disclosure Statement. The 
lessor then transfers the odometer 
reading to the title. The lessor signs title 
over to the dealer (or other party) along 


_ with the odometer disclosure statement. 


When the dealer sells the vehicle to a 
buyer, the dealer and buyer complete 
the reassignment on the paper title with 
the odometer disclosure. The 
documents are then sent to an 
authorized tag agency, where the title is 
transferred to the buyer and a receipt is 
provided. The buyer has the option to 
obtain a new paper title or have the 
Department hold the title electronically. 
The old paper title and supporting 
documentation are scanned and stored 
with the vehicle title history in FRVIS. 

Under Florida’s proposal, the lessor 
holds an e-title. When the lease ends, 
the lessee would bring the vehicle to a 
dealership. The lessee signs an 
odometer disclosure statement. The 
lessor then signs a secure power of 
attorney to the dealer which includes 
the odometer disclosure. The dealer 
signs a secure reassignment form 
agreeing with the odometer disclosure. 
When the dealer sells the vehicle to 
another buyer, the dealer takes the 
documents (bill of sale, reassignment 
document, and power of attorney) to the 
tag agency, where the title is transferred 
to the buyer and a receipt is provided. 
The buyer has the option to obtain a 
new paper title or have the Department 
hold the vehicle title electronically. All 
documents are sent to Department and 
scanned into the vehicle title history in 
FRVIS. 


C. Florida e-Odometer Implementation 
Schedule 


Florida is implementing its electronic 
title or “‘e-title’”” system in three phases. 
Under the first phase, which Florida 
states is complete, participating 
lienholders are allowed, but not 
required, to have their titles and liens 
held electronically by the Department. 
This option allows lienholders to avoid 
maintaining paper lien portfolios. The 
Department and the lienholders 
encourage owners who satisfy their 
liens to continue to maintain the title 
electronically. 

Under the second phase of the e-title 
project, dealers would be allowed to buy 
and sell e-title vehicles and take e-title 
vehicles in on trade without acquiring a 
paper title. It is the Agency’s 
understanding that the program will 
extend to leased vehicles, including 
end-of-lease vehicles coming back to the 
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dealer and vehicles being traded in prior 
to the end of the lease. Lessors will give 
the dealer power of attorney to disclose 
the vehicle mileage, as indicated by the 
lessee on an odometer disclosure 
statement, on a secure reassignment 
form, which will then be used to 
transfer title from the Lessor to a 
subsequent purchaser. This process will 
obviate the need for the dealer to obtain 
a paper title. 


The third phase of the project would 
extend e-title capability to private or 
casual sales. Under the proposal, the 
seller (transferor) and buyer (transferee) 
will have two options for completing a 
motor vehicle sale. Currently, the 
vehicle’s title is either held physically 
by the vehicle owner or the vehicle is 
titled electronically. If the vehicle is 
titled electronically, the owner now 
must acquire a secure paper copy of the 
title prior to transferring the vehicle. 
The transferor makes the required 
odometer disclosure on the title and 
both parties sign the title, effectuating 
transfer of the vehicle. Under Florida’s 
proposed program, if the vehicle has an 
e-title, the transferor would not be 
required to obtain a paper title to 
transfer it. The transferor and transferee 
will have the option to go to a tag agent 
or tax collector’s office and, after 
providing adequate identification to the 
agent, execute a secure reassignment 
form to transfer title from the transferor 
to the transferee without the need to 
first acquire a paper title.44 


D. Florida’s Position on Meeting the 
Purposes of TIMA 


Florida submits that its e-Odometer 
program meets the purposes of TIMA as 
described by NHTSA summarized above 
and described more fully in the 
Agency’s Final Determination on the 
Commonwealth of Virginia’s petition for 
alternate odometer disclosure 
requirements. See 74 FR 643, 647-48 
(January 7, 2009). The petition 
identified the purposes of TIMA and the 
State’s assessment on how its proposed 
program would comply with each 
purpose. 


44 The secure reassignment form contains an 
odometer disclosure statement that is required to 
transfer the vehicle title. Sellers would accurately 
disclose vehicle mileage in the presence of both the 
buyer as well as a tag agent. The tag agent will 
verify that the buyer agrees to the mileage being 
disclosed and will require proper identification 
from both the buyer and the seller. (Currently, a 
vehicle owner with an e-title who wants to transfer 
or sell the vehicle must acquire a paper title from 
the State to process the transaction.) 


1. Vehicle Transfers in the Absence of 
a Lease Agreement 


a. Casual or Private Sales 


One purpose is to assure that the form 
of the odometer disclosure precludes 
odometer fraud. Florida asserts that the 


secure reassignment form will have the _ 


same security features currently 
included on title paper and will travel 
with the title record in FRVIS; both . 
parties will be present together in a tag 
agency with identification in order to 
process the title transfer, which 
includes execution of the odometer 
disclosure statefnent on the secure 
reassignment form. - 

A second purpose of TIMA is to 
prevent odometer fraud by processes 
and mechanisms making the disclosure 
of an odometer’s mileage on the title 
both a condition of the application for 
a title and a requirement for title 
issuance by a state. Florida states that . 
under its proposal, odometer disclosure 
would remain a required data input for 
application of a title and a required 
output on the title. By having both 
parties present with required 
identification, Florida states the process 
would be more secure than the current 
process, which allows the owner to sign 
the title over to the buyer who then 
produces the document when obtaining 
title without the seller present. 

A third purpose is to prevent 
alterations of disclosures on title and to 
preclude counterfeit titles through 
secure processes. Florida states in its 
petition that, with both parties present 
at a tag agency with identification, this 
process will prevent alterations and 
preclude counterfeit titles. If changes 
are necessary, a new secure document 
will be signed by both parties present in 
front of an authorized tag agent. 

A fourth purpose is to create a record 
of the mileage on vehicles and a paper 
trail. Florida states that under its. 
proposal, the secure document, whether 
a secure reassignment form or secure 
paper title, signed by both the buyer and 
seller will be scanned and stored as 
evidence of the agreement by both the 
buyer and seller of the odometer 
reading. This creates a permanent 
record that is easily checked by 
subsequent owners or law enforcement 
officials.- 

A fifth purpose is to protect 
consumers by assuring that they 
received valid representations of the 
vehicle’s actual mileage at the time of 
transfer based on odometer disclosures. 
Under its proposal, Florida states this 

purpose is served because consumers ° 
(buyers) will be present with sellers at 
the time the title is transferred 
(currently this is not usually the case). 


b. Sales Involving Licensed Dealers 
(With and Without a Lien) 


One purpose is to assure that the form 
of the odometer disclosure precludes 
odometer fraud. Florida states its 
proposal would meet this purpose 
because the secure reassignment form 
will have the same security features 
currently included on title paper. The 
dealer will use secure reassignment 
forms, which will travel with the title, 
which the dealer would sign with the 
previous owner and with the new buyer. 

A second purpose is to prevent 
odometer fraud by processes and 
mechanisms making the disclosure of an 
odometer’s mileage on the title a 
condition of the application for a title 
and a requirement for the title issued by 
the State. Florida states that the e-title 
process requires disclosure of an 
odometer’s mileage on a secure 
document. The secure reassignment 
forms would have the same security 
features currently included on title 
paper and would travel with the title 
record. 

A third purpose is to prevent 
alterations of disclosures on a title and 
to preclude counterfeit titles through 
secure processes. Florida states that a 
title would not be issued to a buyer if 
the chain of ownership cannot be 
established. The submission of all - 
secure reassignment forms would 
establish the chain of ownership. 
Odometer disclosures would be part of 
those forms. 

A fourth purpose is to create a record 
of the mileage on vehicles and a paper 
trail. Florida notes that the secure 
document signed by the previous 
owner, the dealer, and the buyer would 
be scanned and stored as evidence of 
the agreement by both the buyer and 
seller of the odometer reading. 

A fifth purpose is to protect 
consumers by assuring that they 
received valid representations of the 
vehicle’s actual mileage at the time of 
transfer based on odometer disclosures. 
According to Florida, the secure 
reassignment forms would allow for 
valid representation of the odometer 
during both transactions (the original 
owner to dealer transaction and the 
subsequent dealer to buyer transaction). 


2. Transfers Involving Leased Vehicles 


One purpose is to assure that lessors 
have the vehicle’s actual odometer 
mileage at the time of transfer. Florida 
states that the only change proposed by 
its e-title proposal from the current 
process is that, instead of signing an 
actual paper title, the lessor would sign 
a power of attorney and disclose the 
odometer reading as provided to it by 
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the lessee. This power of attorney would 
then transfer this odometer information 
to the dealer to sell the vehicle. 

A second purpose is to assure that 
lessees provide lessors with an 
odometer disclosure statement. Florida 
states that its proposed e-title process 
would not affect this requirement. 

A third purpose is to assure that 
lessees are formally notified of their 
odometer disclosure obligations and the 
penalties for failing to comply by not 
providing complete and truthful 
information. Florida states that its 
proposed e-title process would not 
affect this requirement. 

A fourth purpose is to set rules for 
accurate disclosure by lessors, directing 
them to indicate on the title the mileage 
provided by the lessee, unless the lessor 
has reason to believe that the disclosure 
by the lessee does not reflect the actual 
mileage of the vehicle. Florida states 
that its proposal would satisfy this 
purpose by allowing the lessorto | 
indicate the mileage on a secure 
reassignment form that would travel 
with the title. 

A fifth purpose is to create records 
and a paper trail, including the written, 
dated and signed odometer disclosure 
statement by the lessee. Florida states 
that its proposal would not change this 
requirement. The title would remain in 
electronic form; however, the secure 
reassignment form with the lessor’s 
odometer disclosure, the power of 
attorney form and bill of sale would all 
be scanned into the title history. The 
Department’s database would store 
these documents with the title. 


3. Mileage Disclosures by Power of 
Attorney 


Florida’s proposed program 
incorporates mileage disclosure by 
power of attorney in one circumstance— 
when a lessee brings a leased vehicle to 
a dealer, the lessor would give a power 
of attorney to the dealer for the purpose 
of mileage disclosure on the secure 
reassignment form to effect transfer of 
the vehicle from the lessor to a third 
party. NHTSA has not previously had 
occasion to identify and discuss these 
purposes when addressing prior 
petitions for alternate odometer 
disclosure requirements from other 
states because other states’ proposals 
did not encompass the use of powers of 
attorney for mileage disclosure. 


V. Analysis 

Under TIMA, NHTSA ‘“‘shall approve 
alternate motor vehicle mileage 
disclosure requirements submitted by a. 
State unless the [NHTSA] determines 
that such requirements are not 
consistent with the purpose of the 


disclosure required by subsection (d) or 
(e) as the case may be.”’ The purposes 
are discussed above, as is Florida’s 
proposed program. We now provide our 
initial assessment whether Florida’s 
proposal satisfies TIMA’s purposes as 
relevant to its petition. We first 
address casual or private sales, followed 
by sales involving a licensed dealer of» 
vehicles with and without a lien, sales 
of leased vehicles, and finally sales 
using a power of attorney for purposes 
of odometer disclosure. 


A. Florida’s Proposal in Light of TIMA’s 
Purposes Regarding Vehicle Transfers in 
the Absence of a Lease Agreement 


1. Casual or Private Sales 


One purpose of TIMA is to assure that 
the form of the odometer disclosure 
precludes odometer fraud. In this 
regard, NHTSA has initially determined 
that Florida’s proposed alternate 
disclosure requirements satisfy this 
purpose as the proposal relates to casual 


- or private sales. Under Florida’s 


proposal, there would be an e-title. A 
required part of the data to be entered 
in the transfer of title would be the 
vehicle’s odometer reading. In casual/ 
private sales, the seller and buyer would 
visit a tag office together, provide 
identification to the tag agent, and sign 
a secure reassignment form transferring 
ownership and disclosing the odometer 
reading. This is one document and it 
would be signed before a tag agent. The 
secure reassignment form including the 
required odometer disclosure statement 
would be scanned and reside as an 
electronic record within the 
Department’s database that would be 
linked to the vehicle’s title through.title 
number and VIN. If a hard copy of the 
title is needed or desired, Florida can 
generate a paper title with the odometer 
disclosure statement on the title using a 
secure printing process. As to the form 
of the title containing a space for the 
transferor to disclose the vehicle’s 
mileage, the proposed Florida program 
would provide an electronic equivalent 


to these requirements for use in a 


subsequent sale of the vehicle, as 
transfers would be effected 
electronically on secure reassignment 
forms or paper titles that provide space 
for the required odometer disclosure in 
keeping with TIMA and current 
practice.*6 


45 Florida would continue to be subject to all 
Federal requirements that are not based on Section 
408(d) and (e) of the Cost Savings Act as amended, 
recodified at 49 U.S.C. 32705(b) and (c). 

46 Florida notes that paper titles will still be 
necessary for title transactions involving at least 
one out of state party. For instance, if a vehicle 
enters Florida with an out of state title, Florida 
cannot recognize another state’s e-title. The buyer 


Another purpose of TIMA is to 
prevent odometer fraud by processes 
and mechanisms making the disclosure 
of odometer mileage on the title a 
condition of the application for a title 
and a requirement for the title issued by 
the State. NHTSA has initially 
determined that Florida’s proposed 
electronic process satisfies this purpose 
as it relates to casual or private sales. 
Florida’s proposed electronic title 
transfer process would require proper 
identification of the seller and buyer 
and disclosure and acceptance of 
odometer information on a secure 
reassignment form in front of a tag agent 
before the transaction can be completed. 
While the form is-referred to as a 
reassignment form, viewed from a e-title 
transactional standpoint, it appears to 
be an information entry form used in the 
context where the buyer and seller both 
appear before the tag agent and simply 
use the document to convey odometer 
information, with their signatures, for 
the tag agent to record in the e-title 
system. We note that Florida’s use of the 
term “secure reassignment form” in this 
situation appears to be a misnomer. The 
transfer of title in casual or private sales 
is not a reassignment as there is no prior 
assignment. The document is more 
accurately described as a secure State 
title transfer form for use when a vehicle 
has e-title and the title cannot be 
physically signed. 

Another purpose of TIMA is to 
prevent alterations of disclosures on 
titles and to preclude counterfeit titles 
through secure processes. The Agency 
has initially determined that Florida’s 
proposed program satisfies this purpose 
as it relates to casual or private sales. 
Florida’s alternate disclosure 
requirements appear to be as secure as 
current paper titles in casual or private 
sales. As we understand Florida’s 
proposal, the odometer statement would 
be disclosed initially on secure paper— 
either on the paper title itself or on a 
secure reassignment form at one of 
Florida’s authorized tag agency offices. 
First, both buyer and seller would sign 
the reassignment form in front of a tag 
agent, which would ensure the security 
of that aspect of the proposed process. 
Second, Florida’s reassignment form 
would be secure; it would be set forth 
by means of a secure printing process or 
other secure process in compliance with 
49 CFR 580.4. On subsequent title 
transfers in casual or private sales, the 
transferor and transferee would have to 


will need to obtain a signed paper title from the 
seller. Conversely, if an owner sells a Florida titled 
vehicle to someone who will title it in another state, 
the owner will need to obtain the paper title to 
allow the buyer to obtain a title in the other state. 
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complete the odometer disclosure and 
acceptance—either on a secure paper 
title issued in a conventional manner by 
the Department or on a secure 
reassignment form in front of a tag agent 
for the transaction to be completed. 

Another purpose of TIMA is to create 
a record of the mileage on vehicles and 
a paper trail. The underlying purposes 
of this record and paper trail are to 
enable consumers to be better informed 
and provide a mechanism through 
which odometer tampering can be 
traced and violators prosecuted. In 
NHTSA’s preliminary view, Florida’s 
proposed program relating to casual or 
private sales satisfies this purpose. It 
would create a scheme of records 
equivalent to the current “paper trail’’ 
that assists law enforcement in 
identifying and prosecuting odometer 
fraud. Under the Florida proposal, 
creation of a paper trail would start with 
the requirement that a title cannot be 
transferred until and unless both the 
transferor and transferee execute a 
secure paper title consistent with the 
Federal regulations or a secure 
reassignment form, including the 
required odometer disclosure statement 
in front of a tag agent. Scanned copies 
of the title and secure reassignment 
form(s) would be stored in the vehicle’s 
title record in FRVIS. If a paper title is 
requested, the odometer disclosure 
statement would be provided on the 
secure paper title. 

The Department would retain an 
electronic copy of the prior titles 
(including the prior odometer disclosure 
statements) and any supporting 
documentation, including secure 
reassignment forms. The Department 
would scan these documents and store 
them with the vehicle’s electronic title 
history. For title images, the Department 
would store all applicable data and 
images of documents in the title history 
for the vehicle in FRVIS. Furthermore, 
Florida requires that all documents used 
to issue a title be retained for a period 
of at least ten (10) years. These 
electronic records would create the 
electronic equivalent to a paper trail in 
a paper-based system that would be 
readily available to law enforcement. 
Additionally, the vehicle mileage would 
be available for public view via an 
online motor vehicle check available to 
Florida customers. 

Whether Florida’s program as it 
relates to casual or private sales 
conforms to TIMA’s overall purpose is 
discussed in subpart D below. 


2. Sales Involving Licensed Dealers 
(Vehicles Without and With a Lien) 


One purpose of TIMA is to assure that 
the form of the odometer disclosure 


precludes odometer fraud. As discussed 
above, to prevent odometer fraud 
facilitated by disclosure statements that 
were separate from titles, TIMA 
required mileage disclosures to be on a 
secure vehicle title, containing space for 
the seller’s attested mileage disclosure 
and a new disclosure by the buyer when 
the vehicle was sold again, instead of a 
separate document.*7 NHTSA has 
initially determined that the form of 
disclosure in Florida’s proposal for 
retail vehicle sales to dealers of vehicles 
without or with a lien would not satisfy 
this purpose, for the reasons discussed 
below.® 

In instances when a private seller 
sells a vehicle to a dealer, Florida 
proposes that the seller and dealer 
complete a secure reassignment form to 
make the odometer disclosure. Florida’s 


assessment of its proposal in light of the | 


purposes of TIMA states that the 
reassignment forms will travel with the 
title. But from a TIMA perspective, 
when there is a transfer involving a 
transferor in whose name the vehicle is 
titled, the transferor must disclose the 
mileage on a title, and not on a separate 
reassignment document such as one that 
is supposed to travel with the title. 
Thus, Florida’s proposed program is not 
consistent with a purpose of the 
disclosure required by TIMA pertaining 
to the form of the disclosure. 

Another purpose of TIMA is to 
prevent odometer fraud by processes 
and mechanisms making odometer 
mileage disclosure on the title a 
condition for the application for a title 
and a requirement for the title issued by 
the State. As explained above, a major 


shortcoming of the odometer provisions 


of the Cost Savings Act prior to TIMA, 
was the absence of a requirement that 
the odometer disclosure statement be on 
the vehicle’s title that, following the sale 
of the vehicle, was presented to the 
State for retitling. NHTSA has initially 
determined that Florida’s proposed 
alternate disclosure requirements for 
vehicles transferred from a private 
owner to a licensed dealer, do not 
satisfy this purpose. We have initially 


47 We note that Florida’s proposal addresses 
vehicles subject to liens. In amendments to TIMA 
pertaining to titles in the possession of a lienholder 
when the transferor transfers ownership of the 
vehicle, Congress maintained the requirement that 
the disclosure be on the title itself. It did provide 
for the use of a secure power of attorney under 
restrictive conditions, as an exception to the 


prohibition that a person may not sign an odometer  - 


disclosure statement as both the transferor and 
transferee. 

48 If, however, the transfer from the titled seller 
to a dealer was on a title, NHTSA’s initial decision 
would be that Florida’s proposal insofar as it 
concerns subsequent transfers of the vehicle among 
licensed Florida dealers meets the purposes of 
TIMA. 


determined that Florida’s proposed 

alternate disclosure requirements for 
subsequent vehicle transfers between 
licensed dealers satisfy this purpose. 

As discussed above, Florida’s 
proposal for sales to dealers provides for 
disclosure and acceptance of odometer 
information on a secure reassignment 
form, not on a title. Following the 
ultimate re-sale of a vehicle to a 
consumer by a dealer (possibly not the 
same dealer that took the vehicle as a 
trade-in), that dealer would take secure 
reassignment forms to the tag agency for 
titling. In this respect, Florida does not 
propose making the disclosure of 
odometer mileage on the title in the 
initial transaction involving a transferor | 
in whose name the vehicle is titled a 
condition for the application for a title © 
and a requirement for the title issued by 
the State. Florida would provide for 
issuance of a new title based on secure 
reassignment forms. Such a form can be 
easily discarded and another secure 
reassignment form bearing an inaccurate 
odometer disclosure could be created by 
an unscrupulous dealer somewhere in 
the chain of transfers. We have 
tentatively concluded that, in order for 
the proposed program to be consistent 
with a purpose of TIMA, in the first 
transfer of title of a vehicle froma _ 
private seller to a dealer Florida may not 
provide for a mileage disclosure on a 
secure reassignment form. 

A third purpose of TIMA is to prevent 
alterations of disclosures on titles and to 
preclude counterfeit titles through 
secure processes. In view of the 
shortcomings of Florida’s proposed 
program regarding the use of secure 
reassignment forms instead of titles in 
sales between private parties and 
dealers discussed above, NHTSA 
believes that it is inappropriate to reach 
a conclusion regarding the security 
aspects of those forms in that context. 
The Agency has initially determined 
that Florida’s proposed alternate 
disclosure requirements for the 
subsequent transfer of vehicles between 
‘dealers satisfy this purpose. As we 
understand Florida’s proposal, the 
secure reassignment form would be 
produced by the State and would be 
comparable to reassignment forms now 
in use in transfers between dealers. 

A fourth purpose of TIMA is to create 
a record of the mileage on vehicles and 
a paper trail. The underlying purposes 
of this record and pdper trail are to 
inform consumers and provide a 
mechanism to trace and prosecute 
odometer tampering. NHTSA’s initial 
determination is that Florida’s proposed 
alternative scheme would not, in one 
critical respect, create a scheme of 
records equivalent to the current ‘‘paper 
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trail’ used for identifying and 
prosecuting odometer fraud. Florida 
proposes widespread use of secure 
reassignment forms in transfers from 
private parties to dealers. In particular, 
Florida proposes that, instead of a title, 
a reassignment form would be used to 
create the record of the mileage on the 
odometer in the case of a transferor in 
whose name the vehicle is titled: This 
recorded mileage figure establishes a 
critical benchmark for evaluating the 


remaining mileage declarations that will 


follow. NHTSA has initially determined 
that in these circumstances use of 
reassignment documents would not 
create the records and paper trail 
contemplated by TIMA. Our concerns 
about odometer disclosures on these 
forms in lieu of disclosure on the title 
itself are described above. 

NHTSA tentatively concludes the 
remainder of Florida’s proposal would 
otherwise meet the record creation 
purposes of TIMA. Regardless of 
whether the buyer requests a paper title 
or surrenders the title to the Department 
to maintain electronically, the 
Department would retain an electronic 
copy of the prior titles (including the 
prior odometer disclosure statements) 
and any supporting documentation, 
including secure reassignment forms 
and powers of attorney. The Department 
would scan these documents and store 
them in FRVIS with the vehicle’s 
electronic title history. For title images, 
FRVIS would store all applicable data 
and stores images of documents that 
remain in the title history for the 
vehicle. Furthermore, Florida requires 
that all documents used to issue.a title 
be retained for a period of at least ten 
(10) years. These electronic records 
would create the electronic equivalent 
of a paper based system that would be 
readily available to law enforcement. 
Additionally, the vehicle mileage would 
be available for public view via an 
online motor vehicle check available to 
Florida customers. 

Whether Florida’s program as it 
relates to sales involving licensed 
dealers conforms to TIMA’s overall 
purpose is discussed in subpart D 
below. 


B. Florida’s Proposal in Light of TIMA’s 
Purposes Relevant to Leased Vehicles 


One purpose of TIMA’s leased vehicle 
provisions is to assure that the lessor 
has the vehicle’s actual odometer 
mileage at the time the lessor transfers 
ownership. The Agency has initially 
determined that Florida’s proposed 
program requirements satisfy this 
purpose. As we understand Florida’s 
proposal, the State proposes to require 
vehicle lessees to sign an odometer 


disclosure statement that would be 
provided to the buyer by the lessor. 

A second purpose of TIMA’s leased 
vehicle provisions is to assure that the 
lessee provides the lessor with an 
odometer disclosure statement regarding 
the mileage of the vehicle at the time of 
transfer. The Agency has initially 
determined that Florida’s proposed 
program requirements satisfy this 
purpose. As discussed above, the lessee 
would provide this to the lessor via an 


odometer disclosure statement when the - 


lessee surrenders the leased vehicle to 
the dealer, and the lessor would provide 


this statement to the buyer. 


A related purpose is to assure that 
lessees are formally notified of their 
odometer disclosure obligations and the 
penalties for failing to comply by not 
providing complete and truthful 
information. We have initially 
determined that Florida’s proposal does 
not satisfy this purpose. As described in 
the petition, Florida’s alternate 
disclosure requirements do not address 
this purpose other than a statement in 
the petition that the e-title process does 
not change the current requirement. We 
recognize that Florida’s odometer 
disclosure law requires lessors to 
conform to Federal disclosure 
regulations under 49 CFR 580.7. Fla. 
Stat. Ann. § 319.225(4) (2010). Florida 
law also provides that State statutes 
regarding vehicle transfer and 
reassignment forms and odometer 
disclosure statements be construed to 
conform to 49 CFR part 580. Fla. Stat. 
Ann. § 319.225(9) (2010). Further, 
according to Florida, the requirement 
that the lessee provide the lessor with 
an odometer disclosure statement when 
the lessee surrenders the vehicle 
typically is part of the lease agreement, 
which provides notice of the 
requirement and the penalties for failing 
to comply. But this is not a formal 
requirement. Underlying the adoption of 
the leased vehicles provisions of TIMA, 
there was significant concern about 
considerable understatements of 
mileage on leased vehicles that were 
turned-in and resold. Our initial 
determination is that this reliance on 
what is typically in a lease is not 
sufficient to assure that lessees are 
formally notified of their odometer 
disclosure obligations and the penalties 
for failing to comply by not providing 
complete and truthful information. 

A fourth purpose is to set the ground 
rules for the lessors, providing for 
lessors to indicate the mileage provided 
by the lessee on the title, unless the 
lessor has reason to believe that the 
disclosure by the lessee does not reflect 
the actual mileage of the vehicle. We 
have initially determined that Florida’s 


proposal does not satisfy this purpose. 
A lessee would make an odometer 
disclosure by executing an odometer 
disclosure statement upon relinquishing 
the leased vehicle. The lessor may 
transfer the odometer disclosure 
statement from the lessee’s statement to 
a secure power of attorney unless the 
lessor has reason to believe that the 
lessee’s statement does not reflect the 
vehicle’s actual mileage, in which case 
the lessor would be required to indicate 
on the title ‘‘true mileage unknown”’ or 
words to that effect.49 As explained in 
the discussion on powers of attorney 
above, odometer disclosure can be made 
using a secure power of attorney 
document only in the limited 
circumstances when the transferor’s title 
is physically held by a lienholder at the 
time of the transfer or the transferor to 
whom the title was issued by the State 
has lost the title and the transferee 
obtains a duplicate title on behalf ofthe ~ 
transferor. These limited circumstances 
do not include lessors giving power of 
attorney to dealers for purposes of 
odometer disclosure. Under Florida’s 
proposal, the vehicle title is not 
unavailable to the lessor—the lessor, as 
the titled owner of the vehicle in 
Florida, can simply request a paper 
copy of the title from the State and 
effect transfer of the vehicle on the 
secure paper title. 

A fifth purpose of TIMA’s leased 
vehicle provisions is to create records 
and a paper trail. The paper trail 
includes the signed odometer disclosure 
statement by the lessee. The Agency has 
initially determined that Florida’s 
proposed alternate disclosure 
requirements do not satisfy this 
purpose. Under Florida’s proposal as we 
understand it, the lessee would be 
required to sign an odometer disclosure 
statement when the vehicle is 
surrendered. The lessor would not be 
required to sign this document. The 
lessor would execute a power of 
attorney to the dealer that would 
include the odometer disclosure 
statement as provided by the lessee. The 
dealer then would sign the secure 
reassignment form (apparently for the 
transferor/lessor and as transferee), 
providing an odometer disclosure 
provided by the lessor on the secure 
power of attorney. When the dealer sells 
the vehicle to another buyer, the dealer 
would take the documents (bill of sale, 
reassignment form, and power of 


49 Florida recognizes that the electronic process 
must incorporate the brand (actual mileage, exceeds 
mechanical limits, or true mileage unknown) 
requirement, and Florida would continue to show 
the odometer reading and brand on paper titles and 
maintain an electronic record of the odometer 
reading and the brand. 
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attorney) to the tag agency. The title 
would be transferred to the buyer. — 
Whether the buyer elects a new paper 
title or e-title, the related documents— 
including the old title and any 
supporting documentation—would be 
scanned and stored with the vehicle 
title history by the Department. Florida 
does not state whether the lessee’s 
odometer disclosure statement to the 
lessor would be scanned. The electronic 
documents would-be associated with 
the vehicle title history by title number 
and VIN. 

Florida’s proposed program for leased 
vehicle transactions would not create a 
scheme of records equivalent to the 
current “paper trail” now assisting 
consumers and law enforcement. Under 
TIMA as implemented, dealers and 
lessors are required to retain all 
odometer disclosure statements that 
they issue and receive. However, 
Florida’s proposed program does not 
specify that the dealer and lessor would 
be required to maintain a copy of the 
lessee’s odometer disclosure statement, 
and does not provide an alternative 
mechanism such as a provision that the 
statement would be forwarded to either 
a tag agent for mileage verification or 
the Department for scanning and 
maintaining as part of the vehicle’s title 
history. We have tentatively concluded 
that, in the transfer of title of vehicles 
subject to a lease agreement, Florida’s 
proposed program does not satisfy the 
purposes of TIMA because it does not 
require dealers and lessors to retain 
odometer disclosure statements from 
lessees. 

The overall purpose of TIMA’s leased 
vehicle provisions is to ensure that 
vehicles subject to leases have adequate 
odometer disclosure statements 
executed on titles at the time of transfer. 
The Agency has initially determined 
that Florida’s proposed program does 
not meet TIMA’s overall requirement. 
Under Florida’s proposal, upon the 
termination of the lease, a lessee would 
sign an odometer disclosure statement. 
This is an important document that the 
lessor must sign. But under Florida’s 
proposal, the lessor signs a separate 
secure power of attorney to the dealer 
which only assumedly includes the 
odometer reading. In any event, the 
lessor’s power of attorney to a dealer for 
purposes of odometer disclosure allows 
the same person to sign an odometer 
disclosure for both parties. That is 
fraught with potential problems of 
incorrect odometer statements. Congress 
did not extend the use of power of 
to this circumstance. 

Florida’s proposal provides for 
odometer disclosure in transfer of leased 
vehicles to be made on a secure 


reassignment form. Lessors (transferors) 
are titled owners ip Florida. But as 
explained above, in the case of a 
transferor in whose name the vehicle is 
titled, the transferor shall disclose the 
mileage on the title, and not on a 
reassignment document. Florida’s 
proposal runs counter to this 
requirement. 


The dealer would take the documents . 


(bill of sale, reassignment document, 
and power of attorney) to the tag agency; 
thereafter, the documents would be sent 
to the Department and scanned into the 
title history. However, Florida’s 
proposal does not require the odometer 
disclosure statement made by the lessee 
to be co-signed by the lessor, submitted 
with title documents, or to be retained 
by any party. In the Agency’s view, this 
is an important link in the chain of 
odometer disclosure for a leased 
vehicle. This link should be preserved 
as much as any other. 

. Because of the above-identified 
problems, the Agency tentatively 
concludes that Florida’s proposed 
program on leased vehicles does not - 
meet TIMA’s overall purpose of 
ensuring that vehicles subject to leases 
have adequate odometer disclosure 
statements executed on titles at the time 
of transfer. 


C. Florida’s Proposal in Light of the 
Purposes of TIMA as Amended Relevant 
to Odometer Disclosure by Power of 
Attorney 


One purpose of the power of attorney 
provision in TIMA as amended was to 
provide limited exception(s) to a rule 
prohibiting a person from signing an 
odometer disclosure statement as both 
the transferor and transferee in the same 
transaction, which had the effect of 
prohibiting the use of powers of 
attorney for purposes of recording 
mileage on titles of motor vehicles. 
Florida’s proposal does not fit within 
the narrow confines of this exception. 
Under Florida’s proposed program, a 
lessor (not a lienholder) would execute 
a power of attorney. No lienholder 
would be involved nor is there a 
requirement that the title be lost. The 
overall purposes of TIMA as amended 
are not preserved by this proposed 
expansion of the Congressional 
amendment of TIMA. We have initially 
determined that Florida’s proposed 
program is not consistent with a 
purpose of the disclosure required by 
TIMA, including amendments thereto.5° 


50 We again note that Florida’s proposal for leased 
vehicles would not comply with Federal odometer 
disclosure statutes and regulations regarding use of 
a power of attorney to facilitate odometer 
disclosure. Under the proposal, a lessor would sign 
a secure power of attorney to the dealer that 


A second purpose was to assure that 
the form of the power of attorney _ 
document issued by a State precluded 
odometer fraud. We have not made a 
determination as to whether Florida’s 
proposal meets this purpose. Florida’s 
proposal does not address the form of 
the secure power of attorney documents 
it would use. The requirements for form 
are discussed in section III.C above. 

A third purpose is to set the ground 
rules for transferors and transferees, 
providing that both parties provide all 
of the information and signatures 


required in parts A, and as applicable B 


and C of the secure power of attorney 
form. We have not made a 
determination as to whether Florida’s 
proposal meets this purpose. Florida’s 
proposal does not address this purpose. 

A fourth purpose was to prevent 
odometer fraud by processes, 
mechanisms, and conditions calculated 
to result in the disclosure of the actual . 
mileage on the title. We have not made 
a determination as to whether Florida’s 
proposal meets this purpose. Florida’s 
proposal does not address the processes, 
mechanisms and conditions related to 
use of the secure power of attorney for 
the purposes of odometer disclosure. 

A fifth purpose is to prevent 
alterations of odometer disclosures by 
powers of attorney and to preclude 
counterfeit powers of attorney through 
secure processes. NHTSA has initially 
concluded that Florida’s proposed: 
process does not satisfy this purpose. 
Under NHTSA regulations, power of 
attorney forms shall be issued by the 
State and shall be set forth by a secure 
process. 49 CFR 580.13(a). As we 
understand Florida’s proposal, the 
power of attorney document used by the 
lessor would not be State-issued and 
would not be secure. As noted above, 
TIMA was written in part to prevent 
alterations of disclosures on titles and 
precludes counterfeit titles by requiring 
secure processes. In furtherance of these _ 
purposes, paper titles (incorporating the 
disclosure statement) must be produced 
using a secure printing process or 


_ protected by “other secure process.” 


Allowing lessors to transfer title and 
make the required odometer disclosure 


includes the odometer disclosure. The dealer would 
then sign the secure reassignment form agreeing 
with the odometer disclosure. In this scenario, the 
dealer would sign the secure reassignment form as 
both transferor/lessor and transferee/buyer. This 
practice is not consistent with TIMA as amended 
which precludes execution by one person except in 
specifically identified circumstances, which do not 
include transfers of leased vehicles and the 
associated odometer disclosure statement based on 
a lessee odometer disclosure statement that may or 
may not have been retained by the dealer and/or 
lessor and a non-secure power of attorney 
document from the lessor to the dealer. 
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through a non-secure power of attorney 
directly contradicts odometer disclosure 
requirements. While this process may 
add convenience to the process of 
transferring leased vehicles, it does so at 
the expense of the security requirements 
that are a foundation of TIMA. We have 
tentatively determined that Florida’s 
proposed program does not meet this 
purpose. The power of attorney form— 
and any document used to reassign a 
vehicle title— must be issued by the 
State and produced by a secure process. 

A sixth purpose is to create a record 
on the mileage on vehicles and a paper 
trail. We have not made a determination 
as to whether Florida’s proposal meets 
this purpose. Florida’s proposal does 
not.address this purpose. 

Seventh, the overall purpose is to 
protect consumers by assuring that they 
receive valid representations of a 
vehicle’s actual mileage at a time of 
transfer. To the extent Florida’s 
proposal addresses this purpose— 
providing for secure powers of attorney 
for purposes of mileage disclosure in the 
transfer of leased vehicles—NHTSA has 
initially concluded that Florida’s 
proposed process does not satisfy it. 

We note that Florida’s proposed 
program would eliminate a current 
practice by Florida that does not 
comport with Federal odometer 
disclosure statutes and associated 
regulations. Florida’s petition indicates 
that when an owner transfers a vehicle 
not subject to a lien to a dealer, the 
owner and dealer would execute a 
secure power of attorney, including an 
odometer disclosure statement, granting 
the dealer the power to make the 
odometer disclosure on the vehicle’s 
paper title (which it needs to procure 
from the State before transfer of title can 
occur) and sign the title as transferor 
and transferee. Presumably, this practice 
would facilitate title transfer when the 
vehicle title is maintained electronically 
and neither the transferor nor dealer has 
immediate access to the paper title. 
Under TIMA and Agency regulations, a 
power of attorney may be used in 
making the odometer disclosure 
statement only if the title is lost or is in 
the possession of a lienholder when the 
transferor transfers ownership of the 
vehicle.5! A party may not sign an 
odometer disclosure statement as 
transferor and transferee except as set 
forth in 49 CFR 580.13 or 580.14.52 


5149 U.S.C. 32705(b)(2)(A); 49 CFR 580.13. 
Regulations require that this power of attorney be 
set forth by means of a secure printing process or 
other secure process. 49 CFR 580.4. 

5249 CFR 580.5(h). Under § 580.13, a transferor 
may give a power of attorney to his transferee for 
the purpose of mileage disclosure if the transferor’s 
title is physically held by a lienholder or the 


These regulations do not allow 
transferring vehicles not subject to a lien 
by power of attorney as is the current 
Florida practice. The Agency 
encourages Florida to discontinue its 
current practice of using a secure power 
of attorney to transfer title and disclose 
mileage for vehicles not subject to a lien 
without lost titles and require title 
transfer in these situations in a manner 
complying with current Federal statutes 
and regulations. 


D. Florida’s Proposal in Light of TIMA’s 
Overall Purpose 


TIMA’s overall purpose is to protect 
consumers by assuring that they receive 
valid odometer disclosures representing 
a vehicle’s actual mileage at the time of 
transfer. In Florida in casual or private 
sales, the transferor and transferee 
currently sign the title, disclosing the 
odometer and effecting transfer of title. 
The transferee then goes to a tag agent 
and presents the title for processing and 
printing of a new paper title in the 
transferee’s name (or the transferee 
elects e-title and the new title, the old 
title, and any supporting documentation 
is scanned and maintained 
electronically by the Department). This 
comports with Federal law. Under 
Florida’s proposal, both parties would 
meet at a tag office, provide 
identification information to the tag 
agent, and execute a secure 
reassignment form transferring 
ownership and disclosing the odometer 
reading, which is witnessed by the tag 
agent. The representation of a vehicle’s 
mileage on the secure reassignment 
form in the presence of a tag agent 
would be at least as valid as that in the 
current paper title transfer—there would 
be an identification requirement and the 
disclosure would be made in the 
presence of a tag agent who has 
confirmed the identification of the 
transferor and transferee.>? Further, 
copies of the identification documents, 
the prior title, supporting documents, 


transferor has lost his title and the transferee 
obtains a duplicate title on behalf of the transferor 
(and if otherwise permitted by State law). Under 

§ 580.14, if part A of a secure power of attorney 
form has been used pursuant to § 508.13, and if 
otherwise permitted by State law, a transferee may 
give a power of attorney to his transferor to review 
the title and any reassignment documents for 
mileage discrepancies and if none are found, to 
acknowledge disclosure on the title. 

53 NHTSA observes that the use of a reassignment 
document in the fashion proposed here eliminates 
the concerns normally associated with the use of 
these documents in lieu of the actual title. As we 
understand the Florida proposal, the reassignment 
document is employed only to provide information 
to the tag agent entering data into the e-title. As the 
parties must provide adequate identification to the 
tag agent and complete the transaction in the 
agent’s presence, the opportunities for fraud are 
greatly reduced. 


and (when elected by the transferee) the 
new title, would be maintained 
electronically by the Department. This 
process likely would provide more (and 
provides no less) assurance of the 
validity of the odometer disclosure than 
a paper process. In addition, Florida’s 
proposal would offer the public the 
opportunity to view the most recent 
odometer reading and date of that 
reading through an Internet application. 
A prospective buyer would be able to 
access the public e-Odometer 
information using the vehicle’s VIN to 
assess a vehicle’s true value by 
comparing the vehicle’s current 
odometer reading to the electronic 
record stored with the Department.54 

In sales involving licensed dealers 
(vehicles subject to a lien or not subject 
to a lien), as discussed above, Florida’s 
proposed program relies on 
reassignment documents. Except in 
transactions following the first sale by 
the transferor in whose name the 
vehicle is titled, this is problematic, as 
discussed above. In view of this 
fundamental concern, which needs to be 
addressed by Florida, at this juncture, 
NHTSA is unable to further address the 
Florida program. 

As discussed above, Florida’s 
proposed program involving sales of 
leased vehicles, does not satisfy the 
overall purpose of TIMA protecting 
consumers by assuring that they receive 
valid odometer disclosures representing 
a vehicle’s actual mileage at the time of 
transfer. 


VI. NHTSA’s Initial Determination 


For the foregoing reasons, NHTSA 
preliminarily grants Florida’s petition 
regarding proposed alternate disclosure 
requirements for vehicle transfers 
involving casual or private sales. 
NHTSA preliminarily denies Florida’s 
petition regarding proposed alternate 
disclosure requirements for sales 
involving licensed dealers. NHTSA 
preliminarily denies Florida’s petition 
regarding proposed alternate disclosure 
requirements for sales of leased 
vehicles. 

This is not a final agency action. 
NHTSA invites comments within the 
scope of this notice from the public 
including Florida. 


Request for Comments 


How do I prepare and submit 
comments? 


Your comments must be written and 
in English. To ensure that your 
comments are filed correctly in the 


54 This would appear to provide the odometer 
reading upon which a CARFAX Vehicle History 
Report is based. 
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Docket, please include the docket 
number of this document in your 
comments. 

Your comments must not be more 
than 15 pages long (see 49 CFR 553.21). 
We established this limit to encourage 
you to write your primary comments in 
a concise fashion. However, you may 
attach necessary additional documents 
to your comments. There is no limit on 
the length of the attachments. 

Please submit two copies of your 
comments, including the attachments, 
to Docket Management at the address 
given under ADDRESSES. 

You may also submit your comments 
to the docket electronically by logging 
onto the Dockets Management System 
Web site at http://dms.dot.gov. Click on 
“Help & Information,” or “Help/Info” to 
obtain instructions for filing the 
document electronically. 


How can I be sure that my comments 
were received? 


If you wish Docket Management to 
notify you upon its receipt of your 
comments, enclose a self-addressed, 
stamped postcard in the envelope 
containing your comments. Upon 
receiving your comments, Docket 
Management will return the postcard by 
mail. 


How do I submit confidential business - 
information? 


If you wish to submit any information 
under a claim of confidentiality, you 
should submit three copies of your 
complete submission, including the 
information you claim to be confidential 
business information, to the Chief 
Counsel, NHTSA, at the address given 
above under FOR FURTHER INFORMATION 
CONTACT. In addition, you should 
submit two copies, from which you 
have deleted the claimed confidential 
business information, to Docket 
Management at the address given above 
under ADDRESSES. When you send a 
comment containing information 
claimed to be confidential business 
information, you should include a cover 
letter setting forth the information 
specified in our confidential business 
information regulation (49 CFR part 
512). 


Will the agency consider late 
comments? 


We will consider all comments that 
Docket Management receives before the 
close of business on the comment 
closing date indicated above under 
DATES. To the extent possible, we also 
will consider comments that Docket 


Management receives after that date. If 
Docket Management receives a comment 
too late for us to consider it in 
developing the final rule, we will 
consider that comment as an informal 
suggestion for future rulemaking action. 


How can I read the comments submitted 
by other people? 


You may read the comments received 
by Docket Management at the address 
given under ADDRESSES. The hours of 
the Docket are indicated above in the 
same location. 

You also may see the comments on 
the Internet. To read the comments on 
the Internet, go to http://www. 
regulations.gov, and follow the 
instructions for accessing the Docket. 

Please note that even after the 
comment closing date, we will continue 
to file relevant information in the 
Docket as it becomes available. Further, 
some people may submit late comments. 
Accordingly, we recommend that you 
periodically check the Docket for new 
material. 


Issued on: August 2, 2011. 
O. Kevin Vincent, 
Chief Counsel. 
{FR Doc. 2011-19920 Filed 8—5-11; 8:45 am] 
BILLING CODE 4910-59-P 
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ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 


Committee on Rulemaking 


ACTION: Notice of public meeting. 


SUMMARY: Notice is hereby given of a 
public meeting of the Committee on 
Rulemaking of the Assembly of the 
Administrative Conference of the 
United States. The committee will meet 
to discuss a recommendation, 
concerning agency innovations in e- . 
Rulemaking, for consideration by the 
full Conference. Complete details 
regarding the committee meeting, a 
related research report, how to attend 
(including information about remote 
access and obtaining special 
accommodations for persons with 
disabilities), and how to submit 
comments to the committee can be 
found in the “Research” section of the 
Conference’s Web site, at http:// 
www.@acus.gov. Click on ‘‘Research,” 
then on “Conference Projects,” and then 
on “Agency Innovations in e- 
Rulemaking.” 

Comments may be submitted by e- 
mail to Comments@acus.gov, with 
“Committee on Rulemaking”’ in the 
subject line, or by postal mail to 
“Committee on Rulemaking Comments” 
at the address given below. To be 
guaranteed consideration, comments 
must be received by Friday, August 19, 
2011. 

ADDRESSES: The meeting will be held at 
1120 20th Street, NW., Suite 706 South, 
Washington, DC 20036. 

FOR FURTHER INFORMATION CONTACT: 
Emily Schleicher Bremer, Designated 
Federal Officer, Administrative 
Conference of the United States, 1120 
20th Street, NW., Suite 706 South, 
Washington, DC 20036; Telephone 202-— 
480-2080. 

SUPPLEMENTARY INFORMATION: The 
Committee on Rulemaking will meet to 
consider a draft recommendation 
concerning agency innovations in e- 


Rulemaking. The committee will 
discuss topics such as using agency Web 
sites and social media to promote 
participation in rulemaking proceedings 
and improving access for non-English 
speakers, persons with disabilities, and 
persons with low-bandwith Internet. 
DATES: Wednesday, August 24, 2011, 
from 2 p.m. to 5 p.m. 

Designated Federal Officer: Emily 
Schleicher Bremer. 

Dated: August 2, 2011. 
Jonathan R. Siegel, 
Director of Research & Policy. 
[FR Doc. 2011-19956 Filed 8—5-11; 8:45 am] 
BILLING CODE 6110-01-P 


DEPARTMENT OF AGRICULTURE 


Submission for OMB Review; 
Comment Request 


August 3, 2011. 

The Department of Agriculture will 
submit the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104—13 on or after the date 
of publication of this notice. Comments 
regarding (a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), New Executive Office Building, 
Washington, DC; 
OIRA_Submission@OMB.EOP.GOV; or 
fax (202) 395-5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250- 
7602. 


DATES: Comments regarding these 
information collections are best assured 


of having their full effect if receivéd by 
September 7, 2011. Copies of the 
submission(s) may be obtained by 
calling (202) 720-8681. 


An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 


Agricultural Marketing Service 


Title: Data Collection for Container 
Availability. 


OMB Control Number: 0581—NEW. 


Summary of Collection: The 
Agricultural Marketing Act of 1946 
(7 U.S.C. 1621-1627) directs and 
authorizes the collection and 
dissemination of marketing information 
including adequate outlook information, 
on a market area basis, for the purpose 
of anticipating and meeting consumer 
requirements aiding in the maintenance 
of farm income and to bring about a 
balance between production and 
utilization. As part of the Agricultural 
Marketing Service (AMS), the 
Transportation Services Division (TSD) 
informs, represents, and assists ~ 
agricultural shippers and government 
policymakers through: Market reports, 
representation, analysis, assistance, and 
responses to inquiries. 


Need and Use of the Information: TSD 
collects data for its analysis from public 
resources as well as unique data sources 
to help the agricultural exporters make 
the most out of the transportation 
options available. The new Data 
Collection for Container Availability 


-will provide U.S. agricultural exporters 


with weekly data detailing the 
availability of containers at select 
locations around the country. AMS will 
collect these data on a voluntary basis 
from ocean container carriers and then 


* provide these up-to-date data in an 


aggregate report on, its Web site. 


Description of Respondents: Business 
or other for-profit. 


Number of Respondents: 21. 


Frequency of Responses: Reporting: 
Weekly. 
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Total Burden Hours: 1,759. 


Charlene Parker, 


Departmental Information Collection 
Clearance Officer. 


{FR Doc. 2011-20007 Filed 8—5—11; 8:45 am} 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 


[Docket No. APHIS-201 1-0063] 


Notice of Request for Approval of an 
Information Collection; Brucellosis 
First Point Testing of Cattle and Bison; 
Brucellosis Standard Card Test 


AGENCY: Animal and Plant Heatth 
Inspection Service, USDA. 

ACTION: New information collection; 
comment request. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Animal and Plant 
Health Inspection Service’s intention to 
request approval of an information 
collection associated with the State- 
Federal Brucellosis Eradication 
Program. 


DATES: We will consider all c comments 
that we receive on or before October 7, 
2011. 

ADDRESSES: You may submit comments 
by either of the following methods: 

e Federal eRulemaking Portal: Go to . 
http://www.regulations.gov/ 
#!documentDetail;D=APHIS-201 1-0063- 
0001. 

e Postal Mail/Commercial Delivery: 
Send your comment to Docket No. 
APHIS-—2011-0063, Regulatory Analysis 
and Development, PPD, APHIS, Station 
3A-03.8, 4700 River Road Unit 118, 
Riverdale, MD 20737-1238. 

Supporting documents and any 
comments we receive on this docket 
may be viewed at http:// 
www.regulations.gov/ 
#!docketDetail;D=APHIS-2011-0063 or 
in our reading room, which is located in 
room 1141 of the USDA South Building, 
14th Street and Independence Avenue, 
SW., Washington, DC. Normal reading 
room hours are 8 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. To be sure someone is there to 
help you, please call (202) 690-2817 
before coming. 

FOR FURTHER INFORMATION CONTACT: For 
information on brucellosis first point 
testing of cattle and bison and the 


standard card test, contact Dr. Arnold A. 


Gertonson, Senior Staff Veterinarian, 
Ruminant Health Programs, NCAHP, 
NAHPP, VS, APHIS, 2150 Centre 


Avenue, Building B, MSC 3E20, Fort 
Collins, CO 90526-8117; (970) 494— 
7363. For copies of more detailed 
information on the information 
collection, contact Mrs. Celeste Sickles, 
APHIS’ Information Collection 
Coordinator, at (301) 851—2908. 
SUPPLEMENTARY INFORMATION: Title: 
Brucellosis First Point Testing of Cattle 
and Bison; Brucellosis Standard Card 
Test. 

OMB Number: 0579-xxxx. 

Type of Request: Approval of an 
information collection. 

Abstract: Under the Animal Health 
Protection Act (7 U.S.C. 8301 et seq.), 
the Animal and Plant Health Inspection 
Service (APHIS) of the United States 
Department of Agriculture is authorized, 
among other things, to prohibit or 
restrict the importation and interstate 
movement of animals and animal 
products to prevent the introduction 
into and dissemination within the 
United States of animal diseases and 
pests and for eradicating such diseases 
when feasible. 

Brucellosis is a contagious disease 
that primarily affects cattle, bison, and 
swine. It causes the loss of young 
through spontaneous abortion or birth of 
weak offspring, reduced milk 
production, and infertility. The 
continued presence of brucellosis in a 
herd seriously threatens the health of 
other animals and can cause devastating 
losses to farmers in the United States. 

The State-Federal Brucellosis 
Eradication Program, a national 
cooperative program, is working to 
eradicate this serious disease of 
livestock from the United States. The 
program uses a system of State and area 
classifications, movement restrictions, 
testing protocols, extensive 
epidemiological investigations, and 
other measures to prevent its spread.and 
eradicate the disease. 

First point testing (FPT) is a key 
method for controlling brucellosis and 
is performed at a Veterinary Services 
(VS)-approved stockyard or other points 
of first concentration when livestock are 
moved from the farm of origin. The 
brucellosis standard card test is used as 
the official FPT brucellosis test for cattle 
or bison when a State animal health 
official has specifically designated it as 
the official test for cattle and bison at 
VS-approved stockyards in that State. 
The test is used to determine the 
brucellosis disease status of cattle and 
bison for interstate movement from the 
approved stockyards and at VS- 
approved brucellosis diagnostic 
laboratories. Only authorized State and 
Federal brucellosis program personnel 
and accredited veterinarians may 


conduct the brucellosis standard card 
test on cattle and bison at premises 
other than VS-approved livestock 
facilities. Card test authorization 
involves information collection 
activities, including a memorandum of 
understanding. a card test notice, and an 
authorization form. 

We are asking the Office of 
Management and Budget (OMB) to 
approve our use of these information 
collection activities for 3 years. 


The purpose of this notice is to solicit 
comments from the public (as well as 
affected agencies) concerning our 
information collection. These comments 
will help us: 


(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
Agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of our 
estimate of the burden of the collection 
of information, including the validity of 
the methodology and assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(4) Minimize the burden of the 
collection of information on those who 
are to respond, through use, as 
appropriate, of automated, electronic, 
mechanical, and other collection 
technologies; e.g., permitting electronic 
submission of responses. 

_ Estimate of burden: The public 
reporting burden for this collection of 
information is estimated to average 
0.1768953 hours per response. 

Respondents: State animal health 
officials and accredited veterinarians. 

Estimated annual number of 
respondents: 57. 

Estimated annual number of 
responses per respondent: 4.8596491. 

Estimated annual number of 
responses: 277. = 

Estimated total annual burden on 
respondents: 49 hours. (Due to © 
averaging, the total annual burden hours © 
may not equal the product of the annual 
number of responses multiplied by the 
reporting burden per response.) 

All responses to this notice will be ~ 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Done in Washington, DC, this 2nd day of 
August 2011. 

Gregory L. Parham, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 2011-20010 Filed 8-511; 8:45 am] 
BILLING CODE 3410-34-P 


| 


Federal Register/Vol. 76, No. 152/Monday, August 8, 2011/ Notices 


48119 


DEPARTMENT OF AGRICULTURE © 


" Animal and Plant Health Inspection 
Service 


[Docket No. APHIS—2011-0089] 


Oral Rabies Vaccine Trial; Availability 
of a Risk Assessment and an 
Environmental Assessment 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice of availability and 
request for comments. 


SUMMARY: We are advising the public 
that the Animal and Plant Health 
Inspection Service has prepared an 
environmental assessment relative to an 
oral rabies vaccination field trial in 
West Virginia. The environmental 
assessment, which is based on a risk 
analysis prepared to assess the risks 
associated with an experimental rabies 
vaccine, analyzes the use of that vaccine 
in field safety and efficacy trials in West 
Virginia. The proposed field trial is 
necessary to evaluate a wildlife rabies 
vaccine that will produce sufficient 
levels of population immunity in 
raccoons and striped skunks. We are 
making the environmental assessment 
and risk assessment available to the 
public for review and comment. 

DATES: We will consider all comments 
that we receive on or before September 
7; 

ADDRESSES: You may submit comments 
by either of the following methods: 

e Federal eRulemaking Portal: Go to 
http://www. regulations.gov/#!document 
Detail;D=APHIS-2011-0089-0001. 

e Postal Mail/Commercial Delivery: 
Send your comment to Docket No. 
APHIS—2011—0089, Regulatory Analysis 

-and Development, PPD, APHIS, Station 
3A-—03.8, 4700 River Road Unit 118, 
Riverdale, MD 20737-1238. 

Supporting documents and any 
comments we receive on this docket 
may be viewed at http://www. 
regulations.gov/#!docketDetail;D= 
APHIS-2011-0089 or in our reading 
room, which is located in room 1141 of 
the USDA South Building, 14th Street 
and Independence Avenue, SW., 
Washington, DC. Normal reading room 
hours are 8 a.m. to 4:30 p.m., Monday 
through Friday, except holidays. To be 
sure someone is there to help you, 


please call (202) 6902817 before coming. 


This notice and the proposed 
environmental assessment are also 
posted on the APHIS Web site at (http: 
//www.aphis.usda.gov/regulations/ws/ 
ws_nepa_environmental_documents. 


shtml). 


FOR FURTHER INFORMATION CONTACT: Dr. - 


Dennis Slate, Rabies Program 


Coordinator, Wildlife Services, 59 
Chennell Drive, Suite 7, Concord, NH 
03301; (603) 223-9623. To obtain copies 
of the environmental assessment 
discussed in this notice, contact Beth 
Kabert, Environmental Coordinator, 
Wildlife Services, 140—C Locust Grove 
Rd., Pittstown, NJ 08867; (908) 735— 
5654, fax (908) 735-0821, or e-mail 
(beth.e.kabert@aphis.usda.gov). To 
obtain copies of the risk assessment 
(also the manufacturer’s risk analysis 
with confidential business information 


removed), contact Dr. Patricia Foley, 


Risk Manager, Center for Veterinary 
Biologics, Policy, Evaluation, and 
Licensing, 1920 Dayton Avenue, Ames, 
IA 50010; (515) 337-6100, fax (515) 
337-6120, or e-mail 
(patricia.].foley@aphis.usda.gov). 


SUPPLEMENTARY INFORMATION: 
Background 


The Wildlife Services (WS) program 
in the Animal and Plant Health 
Inspection Service (APHIS) cooperates 
with Federal agencies, State and local 
governments, and private individuals to 
research and implement the best. 
methods of managing conflicts between 
wildlife and human health and safety, 
agriculture, property, and natural 
resources. Wildlife-borne diseases that 


can affect domestic animals and humans © 


are among the types of conflicts that 
APHIS-—WS addresses. Wildlife is the 
dominant reservoir of rabies in the 
United States. 

One of the activities undertaken by 
APHIS-—WS to address rabies is an Oral 
Rabies Vaccination (ORV) program 
involving the distribution of coated 
sachet baits containing vaccinia-rabies 
glycoprotein (VRG) vaccine to stop the 
spread of specific raccoon (eastern 
States), coyote (Texas), and gray fox 
(Texas, New Mexico, and Arizona) 
rabies virus variants to new areas. While 
this vaccine has proven to-be orally 
effective in raccoons, coyotes, and foxes, 
it does not produce detectable levels of 
population immunity in striped skunks. 
Because skunks infected with raccoon 
rabies likely serve as a source of 
perpetuating and maintaining this rabies 
virus variant (i.e., raccoon rabies), they 
may compromise the effectiveness of ~ 
our ORV program. 

APHIS-WS is the lead agency 
regarding a proposed action that will . 
test the safety and efficacy of a new 
human adenovirus type 5-rabies 
glycoprotein recombinant vaccine 
(AdRG1.3) rabies vaccine in an effort to 
find a rabies vaccine that will be safe 
and efficacious in a variety of animal 
species including striped skunks, 
raccoons, foxes, and coyotes. APHIS’ 


Center for Veterinary Biologics (CVB) 
has prepared a risk assessment that will 
allow for experimental use of the 
AdRG1.3 vaccine. 


The proposed field trial would take 
place within an approximately 559- 
square-mile area of Greenbrier, 
Summers, and Monroe Counties, WV, 
including portions of the USDA Forest 
Service National Forest System lands, 
excluding Wilderness Areas. The 
proposed rabies vaccine field trial is a 
collaborative effort between APHIS—WS, 
the Centers for Disease Control and 
Prevention, the vaccine manufacturer 
(Artemis inc.), and the West Virginia 
Departments of Agriculture, Health and 
Human Resources, and Natural 
Resources. 


APHIS’ review and analysis of the 
proposed action are documented in 
detail in an environmental assessment 
(EA) titled “Field Trial of an 
Experimental Rabies Vaccine, Human 
Adenovirus Type 5 Vector in West 
Virginia” (July 2011). The EA analyzes 
a number of environmental issues or 
concerns with the oral rabies vaccine 
and activities associated with ORV field 
trials such as capture and handling 
animals for monitoring and surveillance 
purposes. The EA also analyzes 
alternatives to the proposed action, 
including no action (no Federal funding 
or participation by APHIS—WS). We are 
making the EA available to the public 
for review and comment. We will 
consider all comments that we receive 
on or before the date listed under the 
heading DATES at the beginning of this 
notice. 


The EA and the CVB risk assessment 
may be viewed on the Regulations.gov 
Web site or in our reading room (see 
ADDRESSES above for instructions for 
accessing Regulations.gov and 
information on the location and hours of 
the reading room). You may request 
paper copies of the EA and risk 
assessment by calling or writing to the 
person listed under FOR FURTHER 
INFORMATION CONTACT. 


The EA has been prepared in 
accordance with: (1) The National 
Environmental Policy Act of 1969 
(NEPA), as amended (42 U.S.C. 4321 et 
seq.), (2) regulations of the Council on 
Environmental Quality for 
implementing the procedural provisions 
of NEPA (40 CFR parts 1500-1508), (3) 
USDA regulations implementing NEPA 
(7 CFR part 1b), and (4) APHIS’ NEPA 
Implementing Procedures (7 CFR part 
372). 
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. Done in Washington, DC, this 4th day of 
August 2011. 


Gregory L. Parham, 


Administrator, Animal and Plant Health 
Inspection Service. 


{FR Doc. 2011-20177 Filed 8—5—11; 8:45 


"BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Black Hills National Forest, Custer, 
SD—Mouniain Pine Beetle Response 
Project 


AGENCY: Forest Service, USDA. 
ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: This project proposes to treat 
areas newly infested by mountain pine 
beetles on approximately 325,000 acres 
of the Black Hills National Forest. 
Treatments would occur in both South 
Dakota and Wyoming, and on all four 
Ranger Districts. Treatments would be 
carried out within the scope of direction 
provided in the Revised Land and 
Resource Management Plan for the 
Black Hills National Forest, as amended. 
DATES: Comments concerning the scope 
of the analysis must be received by 
September 7, 2011. The draft 
environmental impact statement is 
expected in February 2012, and the final 
environmental impact statement is 
expected in August 2012. 

ADDRESSES: Send written comments to 
Craig Bobzien, Forest Supervisor, Black 


Hills National Forest, 1019 N. 5th Street, 


Custer, SD 57730. Comments may also 
be sent via e-mail to comments-rocky- 
mountain-black-hills@fs.fed.us, with 
““MPB Response Project’’ in the subject 
line. Electronic comments must be 
submitted in Word (.doc), Rich Text 
(.rtf), or Adobe Acrobat (.pdf) format. 
FOR FURTHER INFORMATION CONTACT: 
Katie Van-Alstyne, project team leader, 
Black Hills National Forest, Mystic 
Ranger District, Rapid City, SD 57701, 
phone (605) 343-1567. Individuals who 
use telecommunication devices for the 
deaf (TDD) may call the Fedéral 
Information Relay Service (FIRS) at 1- 
800-877-8339 between 8 a.m. and 8 
p.m., Eastern Time, Monday through 
Friday. 

SUPPLEMENTARY INFORMATION: 


Purpose and Need for Action — 


The purposes of the project are to 
reduce the threat to ecosystem 
components including forest resources 
on National Forest System (NFS) lands 
from the ongoing mountain pine beetle 
epidemic, and to help protect local 


communities and resources on adjacent 
lands of other ownerships from large- 
scale wildfire by reducing hazardous 
fuel levels. 


Proposed Action 


- Background The Black Hills National 
Forest (the Forest) lies ta the Black Hills 
of western South Dakota and eastern 
Wyoming. Of the roughly 1.5 million 
acres in the Black Hills, about 1.2 
million acres are National Forest System 
(NFS) lands, with lands of other 
ownership comprising another 300,000 
acres. The predominant tree species on 
lands of all ownerships in the Black 
Hills is ponderosa pine (Pinus 
ponderosae). Since 1997 the Black Hills 
area has experienced a significant 
increase in pine tree mortality from an 
outbreak of mountain pine beetle 
(Dendroctonus ponderosae). In many 
parts of the Forest beetle populations 
are at or approaching epidemic levels. 
The outbreak in the Black Hills is part 
of a larger bark beetle epidemic which 
has recently affected more than 40 
million acres of forest land in the 
western United States. 

In the Black Hills mountain pine 


beetles (MPB) typically prefer stands of 


dense, mature pine trees. Tree stands in 
this condition are frequent and 
continuous throughout the area. Once 
attacked by beetles, most trees typically 
die, and eventually fall to the ground, 
adding dead and dry fuels within an 
area already rated as having high 
wildfire hazard. Since 1980, due to 
several factors including drought the 
Forest has seen a dramatic increase in 
acreage burned by wildfires. In that 
period over 250,000 acres have burned, 


_consuming forest resources and posing 


threats to lands of other ownership 
intermingled with NFS lands. 

Proposal The primary management 
tools for reducing beetle-caused tree 
mortality are removing infested trees, 
and reducing the density of remaining 
trees to lessen the susceptibility to 
attack. The Forest Service is working to 
manage persistent and increasing 
populations of the mountain pine beetle 
across the Forest. As part of that larger 
effort the Forest is proposing the 
Mountain Pine Beetle Response Project 
(MPBRP—the project). The project 
would be conducted as an authorized 
hazardous fuels reduction project under 
the authority of the Healthy. Forests 
Restoration Act of 2003 (HFRA). The 
proposed action would treat newly 
detected infestations that may occur on 
“about 325,000 acres of NFS lands to 
reduce and slow the spread of MPB. 
Specifically, newly infested trees would 
be removed, or made unsuitable for 
occupancy by beetles, before beetles can 


mature and further disperse to other 
trees. Some surrounding mature trees at 
risk of infestation may also be removed. 
A variety of treatment options would be 
available for use depending on 
conditions encountered on infested 
sites. Actual treatments used at any 
specific location would be determined 
at the time of implementation. 
Treatment options would include 
commercial tree removal using ground- 
based or cable logging equipment, or 
helicopter; non-commercial methods 
such as chipping trees or cutting them 
into short sections; and spraying small 
areas of trees to prevent infestation. 
Some temporary road construction is 
proposed, although generally road 
access would use existing road 
templates where available. Roads would 
be closed after use. 


Possible Alternatives 


The No Action alternative would not 
authorize any acticns on the project area 
at this time. Other alternatives may be 
developed in response to public 
comments. 


Lead and Cooperating Agencies — 


No cooperating sence have been 
identified. 


Responsible Official 


The Responsible Official for this 
project is the Forest Supervisor, Black 
Hills National Forest, 1019 North 5th 
Avenue, Custer, South Dakota, 57730. 


Nature of Decision To Be Made 


After considering the proposed action 
and any alternatives, the environmental 
analysis, and public comment, the 
Forest Supervisor will decide whether 
to conduct treatments to reduce and 
slow the progress of the beetle 
epidemic. If an action alternative is 
selected, the Supervisor will decide 
where treatments may occur, and what 
actions are appropriate and may be 
taken. Finally, the decision will include 
the scope of monitoring that should 
occur. No Forest Plan amendment is 
proposed. 

Scoping Process 

This notice of intent initiates the 
scoping process, which guides the 
development of the environmental 
impact statement. The Forest Service 
seeks to involve interested parties in 
identifying issues related to responding 
to and managing the ongoing insect 
outbreak. Public comment will help the 
planning team identify key issues and 
opportunities to develop appropriate 
responses and alternatives, and 
monitoring strategies, and to evaluate 
the effects of the proposal. 
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Three public meetings are planned at 
this stage of project analysis. Those will 
be held August 23, 2011, in Sundance, 
Wyoming, at the Crook County 
Courthouse; August 25 in Hill City, 
South Dakota, at the high school; and 
August 30 in Spearfish, SD, at the 
Holiday Inn. All meetings will begin at 
6 p.m. Mountain Time (MT), and end at 
8 p.m. M.T. In addition, three public 
meetings will be held during the 
comment period on the Draft 
Environmental Impact Statement. 

The Forest Service recognizes the 
broad public interest in the 
communities and counties lying in or 
adjacent to the Black Hills, as well as 
the States of South Dakota and 
Wyoming. The initial mailing list for 
this project includes counties and - 
municipalities lying wholly or partially 
within the Forest boundary. 

It is important that reviewers provide 
their comments at such times and in 
such manner that they are useful to the 
agency’s preparation of the 
environmental impact statement. 
Therefore, comments should be 
provided prior to the close of the 
comment period and should clearly 
articulate the reviewer’s concerns and 
contentions. 

_ Comments received in response.to 

this solicitation, including names and 
addresses of those who comment, will 
be part of the public record for this 
proposed action. Comments submitted 
anonymously will be accepted and 
considered, however. 


August 2, 2011. 
Dennis Jaeger, 
Deputy Forest Supervisor. 
[FR Doc. 2011-20036 Filed 8—5—11; 8:45 am] 
BILLING CODE 3410-11-P 


DEPARTMENT OF COMMERCE 


Foreign-Trade Zones Board ~- 
[Docket 51-2011] 


Foreign-Trade Zone 77—Memphis, TN; 
Application for Reorganization and 
Expansion Under Alternative Site 
Framework 


An application has been submitted to 
the Foreign-Trade Zones (FTZ) Board 
(the Board) by the City of Memphis, 
grantee of FTZ 77, requesting authority 
to reorganize the zone under the 
alternative site framework (ASF) 


adopted by the Board (74 FR 1170, 1/12/ © 


09 (correction 74 FR 3987, 1/22/09); 75 
FR 71069-71070, 11/22/10). The ASF is 
an option for grantees for the 
establishment or reorganization of 
general-purpose zones and can permit 


significantly greater flexibility in the 
designation of new “usage-driven” FTZ 
sites for operators/users located within 
a grantee’s “service area’ in the context 
of the Board’s standard 2,000-acre 
activation limit for a general-purpose 
zone project. The application was 
submitted pursuant to the Foreign-Trade 
Zones Act, as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on August 3, 2011. 

FTZ 77 was approved by the Board on 
April 2, 1982 (Board Order 189, 47 FR 
16191, 04/15/82), expanded on June 17, 
1992 (Board Order 582, 57 FR 28483, 
06/25/92) and expanded and 
reorganized on September 27, 2001 
(Board Order 1193, 66 FR 52741, 10/17/ 


01). 


The current zone project includes the 
following sites: Site 1 (22 acres)—Port of 
Memphis at President’s Island Industrial 
Park, intersection of Port Street and 
Channel Avenue, Memphis; Site 2 (7 
acres)—Spinnaker Inc., 5000 East Raines 
Road, Memphis; Site 3 (109 acres 


‘total)—Contract Warehouse Associates 


and Barrett Distribution Centers, (106 
acres) at 4836 Hickory Hill Road, 
Memphis; and Cox Construction (Parcel 
3, 3 acres), 227 Highway 45 West, 
Humboldt; Site 4 (419 acres total)—at 
Memphis Depot Business Park (Parcel 1, 
391 acres) at 2163 Airways Blvd., 
Memphis; Flextronics Inc. (Parcel 2, 24 
acres) at 5200 Tradeport Street, 6100 
Holmes St, and 6380 Holmes Street, 
Memphis; and, Ozburn Hessey Logistics 
(Parcel 3, 4 acres) at 5265 Hickory Hill 
Road, Memphis; Site 5 (5 acres)— 
Quality Packaging Services 
International, 3755 Knight Arnold Road, 
Memphis; Site 6 (0.5 acres)—FedEx 
Supply Chain Services, Inc., 5025 
Tuggle Road, Memphis; Site 7 (30 
acres)—Del-Nat Tire Corporation, 2365 


“Texas Drive, Memphis; Site 8 (79 


acres)—Patterson Warehouses, Inc., 
5388 Airways Blvd., Memphis; and, Site 
9 (50 acres)—Baxter Healthcare 
Corporation, 4835 S. Mendenhall Road, 
Memphis. 

The grantee’s proposed service area 


under the ASF would be Shelby County, 


Tennessee, as described in the 
application. If approved, the grantee 
would be able to serve sites throughout 
the service area based on companies’ 
needs for FTZ designation. The 
proposed service area is within the 
Memphis Customs and Border - 
Protection port of entry. 

The applicant is requesting authority 
to reorganize and expand its existing 
zone project under the ASF as follows: 
to remove parcel 3 of Site 3; to clarify 
the boundaries of parcel 1 of the 391- 
acre Memphis Depot Business Park 


within Site 4; to renumber parcel 2 of 
Site 4 as Site 11; to renumber parcel 3 

of Site 4 as Site 12; and, to include an 
additional 16 acres at Site 6 (new total— 
16.5 acres). Site 4 would become a 
magnet site and Sites 1, 2, 3, 5, 6, 7, 8, 

9, 11 and 12 would become “‘usage- 
driven” sites. The applicant is also 


- requesting approval of the following 


“magnet” site: Proposed Site 10 (2, 000 
acres)—Frank C. Pidgeon Industrial 
Park, Paul Lowery Road in the 
southwest corner of the Memphis city 
limits. The ASF allows for the possible 
exemption of one magnet site from the 
“sunset” time limits that generally 
apply to sites under the ASF, and the 
applicant proposes that proposed 
magnet Site 10 be so exempted. Because 
the ASF only pertains to establishing or 
reorganizing a general-purpose zone, the 
application would have no impact on 
FTZ 77’s authorized subzones. 


In accordance with the Board’s 
regulations, Kathleen Boyce of the FTZ 
Staff is designated examiner to evaluate 
and analyze the facts and information 
presented in the application and case 
record and to report findings and 
recommendations to the Board. 


Public comment is invited from 
interested parties. Submissions (original 
and 3 copies) shall be addressed to the 
Board’s Executive Secretary at the 
address below. The closing period for 
their receipt is October 7, 2011. Rebuttal 
comments in response to material 
submitted during the foregoing period 
may be submitted during the subsequent 
15-day period to October 24, 2011. 


A copy of the application will be 
available for public inspection at the 
Office of the Executive Secretary, 
Foreign-Trade Zones Board, Room 2111, 
U.S. Department of Commerce, 1401 


- Constitution Avenue, NW., Washington, 


DC 20230-0002, and in the “Reading 
Room” section of the Board’s Web site, 
which is accessible via http:// 
www.trade.gov/ftz. For further 
information, contact Kathleen Boyce at 
Kathleen.Boyce@trade.gov or (202) 482- 
1346. 


Andrew McGilvray, 

Executive Secretary. 

[FR Doc. 2011-20049 Filed 8-5—11; 8:45 am] 
BILLING CODE P 
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DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-475-818] 


Certain Pasta From Italy: Notice of* 
Court Decision Not in Harmony With 
Final Results of Administrative Review 
and Notice of Amended Final Results 
of Administrative Review Pursuant to 
Court Decision 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On July 22, 2011, the United 
States Court of International Trade 
(“CIT’’) sustained the Department of 
Commerce’s (“the Department’s”’) 
results of redetermination as applied to 
Atar, S.r.L. (“‘Atar’’) pursuant to the 
CIT’s order granting the Department’s 
voluntary remand request in Ataf, S.r.L. 
v. United States, 08—00004, (November 
10, 2009) (‘“‘Remand Order’’). See Final 
Remand Determination, Court No. 08- 
00004, filed May 6, 2010 (‘“‘Remand 
Results’’), and Atar, S.r.L. v. United 
States, Court No. 08—00004, Slip Op. 
11-87 (July 22, 2011). The Department 
is notifying the public that the final CIT 
_ judgment in this case is not in harmony 
with the Department's final 
determination and is amending the final 
results of the administrative review of 
the antidumping duty order on certain 
pasta from Italy covering the period of 
review (“POR”) of July 1, 2005, through 
June 30, 2006, with respect to Atar. 
DATES: Effective Date: August 1, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Christopher Hargett, AD/CVD 
Operations, Office 3, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone; (202) 482-4161. 
SUPPLEMENTARY INFORMATION: 


Background 


On December 11, 2007, the 
Department published its final results of 
the administrative review for pasta from 
Italy for the period from July 1, 2005, 
through June 30, 2006. See Certain 
Pasta from Italy: Notice of Final Results 
of the Tenth Administrative Review and 
Partial Rescission of Review, 72 FR 
70298 (December 11, 2007) (“Final 
Results”). 

Atar appealed the Final Results to the 
CIT arguing, among other things, that 
the Department should not have 
rescinded the review with respect to 
Atar. On October 23, 2009, the 
Department requested a voluntary 
remand “to allow the Department to 


reconsider its rescission of the 
administrative review with respect to 
Atar.”” See. Memorandum in Response to 
Plaintiff's Motion for Judgment upon the 
Agency Record at 4. On November 10, 


. 2009, the CIT granted the Department’s 


request for a remand to reconsider its 
rescission of the administrative review 


with respect to Atar. See Remand Order. 


On May 6, 2010, the Department 


_ issued its final results of remand 
redetermination in which it determined | 


to issue final results of review with 
respect to Atar rather than rescind the 
review. See Remand Results. On July 22, 
2011, the CIT affirmed the Department’s 
Remand Results. See Atar, S.r.L. v. 
United States, Court No. 08—-00004, Slip 
Op. 11-87 (July 22, 201 1). Timken 
Notice 

Consistent with the decision of the 
United States Court of Appeals for the 
Federal Circuit (““CAFC’’) in Timken Co. 
v. United States, 893 F.2d 337 (CAFC 
1990) (‘Timken’), as clarified by 
Diamond Sawblades Mfrs. Coalition v. 
United States, 626 F.3d 1374 (CAFC 
2010), pursuant to section 516A(c) of 
the Tariff Act of 1930, as amended (‘‘the 
Act’’), the Department must publish a 
notice of a court decision that is not “in 
harmony” with a Department 
determination and must suspend 
liquidation of entries pending a 
“conclusive” court decision. The CIT’s 
judgment on July 22, 2011, sustaining 
the Department’s Remand Results with 
respect to Atar constitutes a decision of 
that court that is not in harmony with 
the Department’s Final Results. This 
notice is published in fulfillment of the 
publication requirements of Timken. 
Accordingly, the Department will 
continue the suspension of liquidation 
of the subject merchandise pending the 
expiration of the period of appeal or, if 
appealed, pending a final and 
conclusive court decision. 


Amended Final Results 


Because there is now a final court 
decision with respect to Atar, we 
determine that Atar was not the 
producer of pasta which it sold to the 
United States and that the actual pasta 
producers knew the goods were 
destined for the United States. 
Therefore, the appropriate assessment 
rate for entries during the period July 1, 
2005, through June 30, 2006, is the rate 
applicable to each producer (i.e., either 
the relevant producer-specific rate or all 


- others rate). 


In the event the CIT’s ruling is not 
appealed or, if appealed, upheld by the 
CAFC, the Department will instruct U.S. 
Customs and Border Protection to assess 


_ antidumping duties on entries of the 
~ subject merchandise exported during 


the POR by Atar using the revised 
assessment rates calculated by the 
Department in the Remand Results. 
This notice is issued and published in 
accordance with sections 516A(e)(1), 
751(a)(1), and 777(i)(1) of the Act. 
Dated: August 2, 2011. 
Ronald K. Lorentzen, 


Deputy Assistant Secretary for Import 
Administration. 


[FR-Doc. 2011-20052 Filed 8—5—11; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 


[A-351-841] 


Polyethylene Terephthalate Film, 
Sheet, and Strip From Brazil: 
Preliminary Results of Antidumping 
Duty Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: The Department of Commerce 
(the Department) is conducting an 
administrative review of the 
antidumping duty order on 
polyethylene terephthalate film, sheet, 
and strip (PET film) from Brazil. This 
administrative review covers one 
respondent, Terphane, Inc. (Terphane) 
and the period of review (POR) is 
November 1, 2009 through October 31, 
2010. Since Terphane did not respond 
to the Department’s requests for _ 
information, we have assigned Terphane 
a margin based on adverse facts 
available (AFA). If these preliminary 
results are adopted in our final results 
of this review, we will instruct U.S. 
Customs and Border Protection (CBP) to 
assess antidumping duties on all 
appropriate entries of subject 
merchandise made during the POR. 
Interested parties are invited to 
comment on these preliminary results. 
We intend to issue the final results no 
later than 120 days from the date of 
publication of this notice, pursuant to 
section 751(a)(3)(A) of the Tariff Act of 
1930, as amended (the Act). . 


DATES: Effective Date: August 8, 2011. 


FOR FURTHER INFORMATION CONTACT: 
Deborah Scott or Robert James, AD/CVD 
Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482-2657 or 
0649, respectively. 


SUPPLEMENTARY INFORMATION: 
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Background 


On November 10, 2008, the 
Department published the antidumping 
duty order on PET film from Brazil. See 
Polyethylene Terephthalate Film, Sheet, 
and Strip From Brazil, the People’s 
Republic of China and the United Arab 
Emirates: Antidumping Duty Orders and 
Amended Final Determination of Sales 
at Less Than Fair Value for the United 
Arab Emirates, 73 FR 66595 (November 
10, 2008). On November 1, 2010, the 
Department published Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
To Request Administrative Review, 75 
FR 67079 (November 1, 2010). On 
November 30, 2010, DuPont Teijin 
Films, Mitsubishi Polyester Film, Inc., 
SKC, Inc., and Toray Plastics (America), 
Inc. (collectively, petitioners) requested 
that the Department conduct an 
administrative review of Terphane’s 
sales of PET film from Brazil made 
during the period November 1, 2009, 
through October 31, 2010. On December 
28, 2010, the Department published a 
notice of initiation for an administrative 
review of PET film from Brazil for 
Terphane for the period November 1, 
2009, through October 31, 2010. See 
Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Request for Revocation in 
Part, 75 FR 81565 (December 28, 2010). 

On February 9, 2011, the Department 
issued an antidumping duty 
questionnaire to Terphane. On March 
14, 2011, Terphane submitted a letter to 
the Department stating that during the 
POR, it did not ship any subject 
merchandise to the United States and all 
of its shipments to the United States 
consisted of merchandise outside the 
scope of the order on PET film from 
Brazil. Terphane also indicated it did 
not have any sales or offers for sale of 
subject merchandise to the United 
States during the POR. Terphane thus 
informed the Department it did not 
intend to respond to the Department’s 
questionnaire or otherwise participate 
in the administrative review. 

On May 11, 2011, the Department 
placed on the record of this proceeding 
data from CBP regarding imports of PET 
film during the POR and entry 
documentation for a certain entry. On 
May 27, 2011, the Department issued a 
letter to Terphane, stating that 
information in the CBP data suggested . 
subject merchandise had entered the 
United States during the POR. The 
Department therefore requested that 
Terphane review the information in the 
Department’s May 11, 2011, 
memorandum to the file and provide 
clarification as to its claim of no 


shipments; further, the Department 
asked that Terphane respond to the 
February 9, 2011, questionnaire if 
indeed it had sales, entries or shipments’ 
of subject merchandise during the POR. 

On June 10, 2011, Terphane 
submitted a letter stating it did not 
review the May 11, 2011, memorandum, 
but it did examine its own transactions 
during the POR and had identified one 
“de minimis” entry of subject 
merchandise. Terphane declared this 
entry had been accidentally shipped to 
the United States prior to the POR, and 
not pursuant to any sale or offer for sale, 
and that it paid cash deposits on this 
merchandise when it entered the United 
States during the POR. As a result, 
Terphane confirmed it would not be 
responding to the Department’s 
questionnaire or otherwise participating 
in this administrative review. 


Period of Review 


The POR is November 1, 2009, 
through October 31, 2010. 


Scope of the Order 


The products covered by this order 
are all gauges of raw, pre-treated, or 
primed PET film, whether extruded or 
co-extruded. Excluded are metallized 
films and other finished films that have 
had at least one of their surfaces 
modified by the application of a 
performance-enhancing resinous or 
inorganic layer more than 0.00001 
inches thick. Also excluded is roller 
transport cleaning film which has at 
least one of its surfaces modified by 
application of 0.5 micrometers of SBR 
latex. Tracing and drafting film is also 
excluded. PET film is classifiable under 
subheading 3920.62.00.90 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). While HTSUS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of these 
orders is dispositive. 


Application of Facts Available 


Section 776(a) of the Act provides that 
the Department shall, subject to section 
782(d) of the Act, apply ‘‘the facts 
otherwise available”’ if (1) necessary 
information is not available on the 
record of an antidumping proceeding or 
(2) an interested party or any other 
person: (A) withholds information that 
has been requested by the administering 
authority; (B) fails to provide such 
information by the deadlines for the 
submission of the information or in the 
form and manner requested, subject to 
subsections (c)(1) and (e) of section 782 
of the Act; (C) significantly impedes a 
proceeding under this title; or (D) 
provides such information but the 


information cannot be verified as__ 
provided in section 782(i) of the Act. 

Where the Department determines 
that a response to a request for 
information does not comply with the 
request, section 782(d) of the Act 
provides that the Department will so 
inform the party submitting the 
response and will, to the extent 
practicable, provide that party with an 
opportunity to remedy or explain the 
deficiency. Section 782(d) of the Act 
further provides that if the party 
submits further information that is 
unsatisfactory or untimely, the 
Department may, subject to subsection 
(e), disregard all or part of the original 
and subsequent responses. Section 
782(e) of the Act provides that the 
Department “‘shall not decline to 
consider information that is submitted 
by an interested party and is necessary 
to the determination but does not meet 
all the applicable requirements 
established by the administering 
authority” if the information is 
submitted in a timely manner, can be 
verified, is not so incomplete that it 
cannot be used, and the interested party 
acted to the best of its ability in 
providing the information. Where all of 
these conditions are met, the statute 
requires the Department to use the 
information supplied if it can do so 
without undue difficulties. 

In this case, Terphane did not provide 
a response to our request for 
information and information necessary 
to make a determination in this segment 
of the proceeding is not on the record. 
In fact, Terphane specifically stated in 
its letter of March 14, 2011, and 
confirmed in its letter of June 10, 2011, 
that it would not be responding to the 
Department’s questionnaire or otherwise 
participating in this administrative 
review. Thus, the Department 
preliminarily determines that necessary 
information is not available on the 
record to serve as the basis for the 
calculation of Terphane’s margin. See 
section 776(a)(1) of the Act. We also 
preliminarily find that Terphane has 
withheld information requested by the 
Department and significantly impeded 
the proceeding. See section 776(a)(2)(A) 
and (C) of the Act; see also e.g., Certain 
Lined Paper Products from India: Notice 
of Final Results of the First 
Antidumping Duty Administrative 
Review, 74 FR 17149 (April 14, 2009), 
and accompanying Issues and Decision 
Memorandum at Comment 2. 

Therefore, pursuant to sections 
776(a)(1) and 776(a){2)(A) and (C) of the 
Act, the Department preliminarily 
determines that the use of the facts 
otherwise available is warranted for 
Terphane. Because Terphane did not 
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respond to the Department’s request for 
information, sections 782(d) and (e) of 
the Act are not applicable in this case. 


Application of Adverse Facts Available 
and Selection of Adverse Facts 
Available Rate 


Section 776(b) of the Act provides 
that, if the Department finds an 
interested party has failed to cooperate 
by not acting to the best of its ability to 
comply with requests for information, 
the Department may use an inference 
that is adverse to the interests of that 
party in selecting from the facts 
otherwise available. See, e.g., Notice of 
Final Results of Antidumping Duty 
Administrative Review, and Final 
Determination to Revoke the Order In 
Part: Individually Quick Frozen Red 
Raspberries from Chile, 72 FR 70295, 
70297 (December 11, 2007). Adverse 
inferences are appropriate ‘‘to ensure 
that the party does not obtain a more 
favorable result by failing to cooperate 
than if it had cooperated fully.” See 
Statement of Administrative Action 
accompanying the Uruguay Round 
Agreements Act, H.R. Doc. No. 103-316, 
Vol. 1 (1994) (SAA) at 870. Furthermore, 
“affirmative evidence of bad faith on the 
part of a respondent is not required 
before the Department may make an 
adverse inference.” See Antidumping 
Duties; Countervailing Duties; Final 
Rule, 62 FR 27296, 27340 (May 19, 
1997); see also Nippon Steel Corp. v. 
United States, 337 F.3d 1373, 1382-83 
(Fed. Cir. 2003). In this case, the 
Department finds Terphane failed to 
cooperate to the best of its ability in this 
proceeding by refusing to respond to the 
Department’s antidumping 
questionnaire and otherwise participate 
in the Department’s administrative 
review. Therefore, since Terphane did 
not act to the best of its ability by 
complying with the Department’s 
request for information, the Department 
has preliminarily determined an adverse 
inference is warranted in selecting from 
the facts otherwise available pursuant to 
section 776(b) of the Act. See, e.g., 
Notice of Final Determination of Sales 
at Less Than Fair Value: Circular 
Seamless Stainless Steel Hollow 
Products From Japan, 65'FR 42985, 
42986 (July 12, 2000) (the Department 
applied total AFA where a respondent 
failed to respond to subsequent 
antidumping questionnaires). 

Section 776(b) of the Act provides the 
Department may use, as an adverse 
inference, information derived from the 
petition, the final determination in the 
investigation, any previous 
administrative review, or other - 
information placed on the record. The 
Department’s practice, when selecting 


an AFA rate from among the possible 
sources of information, has been to 
ensure that the margin is sufficiently 
adverse “as to effectuate the statutory 
purposes of the adverse facts available 
rule to induce respondents to provide 
the Department with complete and 
accurate information in a timely 
manner.” See, e.g., Certain Steel 
Concrete Reinforcing Bars from Turkey; 
Final Results and Rescission of 
Antidumping Duty Administrative 
Review in Part, 71 FR 65082, 65084 
(November 7, 2006). 

The Department preliminarily 
determines to assign Terphane an AFA 
rate of 44.36 percent. This rate is 
Terphane’s cash deposit rate from the 
investigation and represents the highest 
margin alleged in the petition. See 
Notice of Final Determination of Sales 
at Less Than Fair Value: Polyethylene 
Terephthalate Film, Sheet, and. Strip 
from Brazil, 73 FR 55035, 55036 
(September 24, 2008) (Final 


. Determination). This rate is also 


Terphane’s margin from the 
immediately preceding administrative 
review that was based on AFA. See 
Polyethylene Terephthalate Film, Sheet, 
and Strip From Brazil: Final Results of 
Antidumping Duty Administrative 
Review, 75 FR 75172 (December 2, 
2010). 


Corroboration of Secondary 
Information Used as Adverse Facts 
Available 


-. Section 776(c) of the Act provides 


that, where the Department selects from 
among the facts otherwise available and 
relies on ‘‘secondary information,” the 
Department shall, to the extent 
practicable, corroborate that information 
from independent sources reasonably at 
the Department’s disposal. Information 
from a prior segment of the proceeding 
constitutes secondary information. See 
SAA at 870; see also e.g., Antifriction 
Bearings and Parts Thereof From 
France, Germany, Italy, Japan, 
Singapore, and the United Kingdom: 
Final Results of Antidumping Duty 
Administrative Reviews, Rescission of 
Administrative Reviews in Part, and 
Determination To Revoke Order in Part, 
69 FR 55574, 55577 (September 15, 
2004). The word “corroborate”? means 
the Department will satisfy itself that 
the secondary information to be used 
has probative value. See SAA at 870; see 
also Certain Frozen Warmwater Shrimp 
from Brazil: Final Results and Partial 
Rescission of Antidumping Duty 
Administrative Review, 73 FR 39940 
(July 11, 2008), and accompanying 
Issues and Decision Memorandum at 
Comment 1. 


To corroborate secondary information, 
the Department will, to the extent 
practicable, examine the reliability and 


relevance of the information to be used. 


Id. Unlike other types of information 
such as input costs or selling expenses, 
there are no independent sources for 
calculated dumping margins. The only 
sources for calculated margins are 
administrative determinations. 

In an administrative review, if the 
Department chooses to use as facts 
available a petition rate which was 
corroborated in the less-than-fair-value 
(LTFV) investigation and no information 
has been presented in the current 
review that calls into the question of 
reliability of this information, the 
information is reliable. See, e.g., Certain 
Tissue Paper from the People’s Republic 
of China: Preliminary Results and 
Preliminary Rescission, In Part, of 
Antidumping Duty Administrative 
Review, 72 FR 17477, 17480-81 (April 
9, 2007), unchanged in Certain Tissue 
Paper Products from the People’s 
Republic of China: Final Results and 
Final Rescission, In Part, of 
Antidumping Duty Administrative 
Review, 72 FR 58642 (October 16, 2007). 
Because the AFA rate of 44.36 percent 
in this review was corroborated in the 
LTFV investigation and the immediately 
preceding administrative review of 
Terphane, and no information in the 
current review Calls into question the 
reliability of this rate, we find the AFA 
rate of 44.36 percent is reliable. See 
Notice of Preliminary Determination of 
Sales at Less Than Fair Value: 
Polyethylene Terephthalate Film, Sheet, 
and Strip from Brazil, 73 FR 24560 (May 
5, 2008), unchanged in Final 
Determination. 

With respect to the relevance aspect 
of corroboration, the Department will 
consider information reasonably at its 
disposal to determine whether a margin 
continues to have relevance. Where 
circumstances indicate that the selected _ 
margin is not appropriate as AFA, the 
Department will disregard the margin 
and determine an appropriate margin. 
For example, in Fresh Cut Flowers From 
Mexico; Final Results of Antidumping 
Duty Administrative Review, 61 FR 
6812, 6814 (February 22, 1996), the 
Department disregarded the highest 
margin in that case as best information 
available (the predecessor to facts 
available), because the margin was 
based on another company’s 
uncharacteristic business expense 
resulting in an unusually high margin. 
Similarly, the Department does not 
apply a margin that has been discredited 
or judicially invalidated. See D & L 
Supply Co. v. United States, 113 F.3d 
1220, 1221 (Fed. Cir. 1997). 
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In this review, there are no 
circumstances present to indicate that 
the selected margin is not appropriate as 
AFA. The margin we have selected is 
the margin we determined for Terphane 
in the LTFV investigation and 
represents the highest margin alleged in 
the petition. This is also the margin we 
assigned to Terphane in the 
immediately preceding administrative 
review. Moreover, because Terphane 
refused to respond to the Department’s 
questionnaire, there is no information 
on the record of this review that 
demonstrates that 44.36 percent is not 
an appropriate AFA rate for Terphane. 
Thus, the Department considers this 
dumping margin relevant for the use of 
AFA for this administrative review. 

As the AFA rate is both reliable and 
relevant, we find it has probative value. 
Therefore, with the information at our 
disposal for the corroboration of this 
AFA rate, we find the rate of 44.36 
percent is corroborated to the extent 
practicable in accordance with section ~ 
776(c) of the Act. We preliminarily find 
that use of the rate of 44.36 percent as 
AFA is sufficiently high to ensure that 
Terphane does not benefit from failing 
to cooperate in our review by choosing 
not to respond to the Department’s 
antidumping questionnaire and 
otherwise participate in the 
Department’s administrative review. 


Preliminary Results of Review 

We preliminarily determine that the 
following antidumping duty margin 
exists for the period November 1, 2009, 
through October 31, 2010: 


Producer/Exporter 
Terphane, INC. 44.36 


Disclosure and Public Comment 


Interested parties may submit case 
briefs no later than 30 days after the 
date of publication of these preliminary 
results of review. See 19 CFR 
351.309(c)(1)(ii). Rebuttal briefs, limited 
to issues raised in the case briefs, may 
be filed no later than five days after the 
time limit for filing the case briefs. See 
19 CFR 351.309(d)(1). Parties who 
submit case or rebuttal briefs in this 
proceeding are requested to submit with 
each argument a statement of the issue. 
Parties are also encouraged to provide a 
summary of the arguments not to exceed 
five pages and a table of statutes, 
regulations, and cases cited. See 19 CFR 
351.309(c)(2). Furthermore, the 
Department requests that parties 
provide the public versions of their case 
and rebuttal briefs in electronic format 
(e.g., Microsoft Word, .pdf, etc.). 


Interested parties who wish to request 
a hearing or to participate if one is 
requested must submit a written request 
to the Assistant Secretary for Import — 
Administration within 30 days of 
publication of these preliminary results. 
See 19 CFR 351.310(c). Requests should 
contain the following information: (1) 
The party’s name, address, and 
telephone number; (2) the number of 
participants; and (3) a list of the issues 
to be discussed. Issues raised in the 
hearing will be limited to those raised 
in the case and rebuttal briefs. Any 
hearing, if requested, will be held 37 
days after the date of publication, or the 
first business day thereafter, unless the 
Department alters the date pursuant to 
19 CFR 351.310(d)(1). 

The Department intends to issue the 
final results of this administrative 
review, which will include the results of 
its analysis of issues raised in any such 
comments, within 120 days of 
publication of these preliminary results, 
pursuant to section 751(a)(3)(A) of the 
Act. 


Assessment Rates 


Upon issuance of the final results, the 
Department will determine, and CBP 
shall assess, antidumping duties on all 
appropriate entries. We preliminarily 
intend to instruct CBP to apply a 


_ dumping margin of 44.36 percent ad 


valorem to PET film from Brazil that 


- was produced and/or exported by 


Terphane and entered, or withdrawn 
from warehouse, for consumption 
during the POR. The Department 
intends to issue appropriate assessment 
instructions directly to CBP 15 days 
after the date of publication of the final 
results of this review. 


Cash Deposit Requirements 


The following cash deposit 
requirements will be-effective upon 
publication of the notice of final results 
of administrative review for all 
shipments of the subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results, as 


- provided by section 751(a)(2)(C) of the 


Act: (1) The cash deposit rate for 
Terphane will be the rate established in 
the final results of this review; (2) for 
other previously reviewed or 
investigated companies, the cash 
deposit rate will continue to be the 
company-specific rate published for the 
most recent period; (3) if the exporter is 
not a firm covered in this review or the 
LTFV investigation but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of 
the merchandise; (4) if neither the 


exporter nor the manufacturer has its 
own rate, the cash deposit rate will be 
28.72 percent, the all-others rate 
established in the Final Determination. 
These cash deposit requirements, when 
imposed, shall remain in effect until 
further notice. - 


Notification to Importers 


This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Secretary’s presumption that 
reimbursement of antidumping duties 
occurred and the subsequent assessment 
of double antidumping duties. 

These preliminary results of 
administrative review are issued and 
published in accordance with sections 
751(a)(1) and 777(i)(1) of the Act. 

Dated: July 29, 2011. 

Ronald K. Lorentzen, 


Deputy Assistant Secretary for Import 
Administration. 


(FR Doc. 2011-20072 Filed 8—5—11; 8:45 am] 
BILLING CODE 3510—-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-475-818] 


Certain Pasta From Italy: Notice of 
Preliminary Results of Antidumping 
Duty Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.. 

SUMMARY: In response to requests by 
interested parties, the Department of 
Commerce (‘‘the Department’’) is 
conducting an administrative review of 
the antidumping duty order on certain 
pasta (‘‘pasta”’) from Italy for the period 
of review (‘‘POR’’) July 1, 2009, through 
June 30, 2010. This review covers two 
producers/exporters of subject 
merchandise: Molino e Pastificio 
Tomasello S.p.A. (““Tomasello”’) and 
Pastificio Lucio Garofalo S.p.A. 
(“Garofalo”). We preliminarily 
determine that during the POR, 
Tomasello and Garofalo sold subject 
merchandise at less than normal value 
(“NV”). If these preliminary results are 
adopted in the final results of this 
administrative review, we will instruct 
U.S. Customs and Border Protection 
(“CBP”’) to assess antidumping duties 
on all appropriate entries of subject 
merchandise during the POR. Interested 
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parties are invited to comment on these 
preliminary results. 
DATES: Effective Date: August 8, 2011. 
FOR FURTHER INFORMATION CONTACT: Joy 
Zhang or George McMahon AD/CVD 
Operations, Office 3, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482-1168 or (202) 482- 
1167, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On July 24, 1996, the Department 
published in the Federal Register the 
antidumping duty order on pasta from 
Italy. On July 1, 2010, the Department 
published a notice of opportunity to 
request an administrative review of the 
antidumping duty order on certain pasta 
from Italy.? Pursuant to requests from 
interested parties,* the Department 
published in the Federal Register the 
notice of initiation of this antidumping 
duty administrative review with respect 
to the following companies for the 
period July 1, 2009, through June 30, 
2010: Agritalia S.r.E. (“‘Agritalia’’), 
Domenico Paone fu Erasmo S.p.A. 
(“Erasmo’’), Industria Alimentare 
Colavita, S.p.A. (“Indalco’’), Labor S.r.L. 
(‘“‘Labor’’), Molino e Pastificio 
Tomasello, S.p.A. (‘““Tomasello”), PAM 
S.p.A. and its affiliate, Liguori Pastificio 
dal 1820 SpA (“PAM”), P.A.P. SNC Di 
Pazienza G.B. & C. (“‘P.A.P.”’), Premiato 
Pastificio Afeltra S.r.L. (‘“‘Afeltra’”’), Pasta 
Zara SpA (“‘Zara’’), Pastificio Di Martino 
Gaetano & F.lli SpA (“Di Martino”’), 
Pastificio Fabianelli S.p.A. 
(‘‘Fabianelli”), Pastificio Felicetti SrL 
(‘‘Felicetti’’), Pastificio Lucio Garofalo 
S.p.A. (“Garofalo’’), Pastificio Riscossa 
F.lli Mastromauro S.p.A. (‘‘Riscossa’’), 
Rummo S.p.A. Molino e Pastificio 
(‘“Rummo’’), and Rustichella d’Abruzzo 
S.p.A (‘‘Rustichella’’).4 

On September 13, 2010, the 
Department announced its intention to 
select mandatory respondents based on 
CBP data.® On October 10, 2010, the 


1 See Notice of Antidumping Duty Order and 
Amended Final Determination of Sales at Less 
Than Fair Value: Certain Pasta From Italy, 61 FR 
38547 (July 24, 1996). 

2 See Antidumping or Countervailing Duty Order, 
Finding, or Suspended Investigation; Opportunity 
To Request Administrative Review, 75 FR 38074 
(July 1, 2010). 

3 The petitioners include New World Pasta 
Company, Dakota Growers Pasta Company and 
American Italian Pasta Company (collectively, 
“Petitioners’’). 

4 See Initiation of Antidumping and 
Countervailing Duty Administrative Reviews and 
Deferral of Initiation of Administrative Review, 75 
FR 53274, (August 31, 2010) (“Initiation Notice’). 

5 See Memorandum from Christopher Hargett to 
Melissa Skinner titled “(Customs and Border 


Department selected Garofalo and 
Tomasello as mandatory respondents.® 
On November 12, 2010, Afeltra, 
Agritalia, Di Martino, Felicetti, Labor, 
PAM, Erasmo, P.A.P., Riscossa, 
Rustichella, and Zara (collectively 
“certain non-mandatory respondents”’) 
requested that the Department extend 
the deadline to withdraw from the 
instant review for 45 days. The 
Department declined this request to 
modify the 90-day deadline for parties 
to withdraw their requests for review. 
See the Department’s letter to David L. 
Simon, counsel for the certain non- 
mandatory respondents, dated 
November 24, 2010. On November 29, 
2010, Di Martino, Felicetti, and Zara 
withdrew its request for a review. 

As a result of withdrawals of request 
for review, we rescinded this review, in 
part, with respect to Di Martino, 
Felicetti, and Zara.” The instant review 
continues with respect to Agritalia, 
Erasmo, Indalco, Labor, Tomasello, 
PAM, P.A.P., Afeltra, Fabianelli, 
Garofalo, Riscossa, Rummo, and 
Rustichella. Id. As referenced above, 
Garofalo and Tomasello were selected as 
mandatory respondents. 


Between October 2010 and July 2011, 


the Department issued its initial 
questionnaire ® and supplemental 
questionnaires to each respondent, as 
applicable. The Department issued 
Section D to Garofalo and Tomasello 
because we disregarded sales by these 
companies that were below the COP in 
the most recently completed 


administrative review of each respective. 


company. We received responses to the 
Department’s initial questionnaire on 
December 10, 2010 and December 20, 
2010, from Garofalo. We received 
responses to the Department’s initial 
questionnaire on December 10, 2010 
from Tomasello. We issued section A, B, 
C, and D supplemental questionnaires, 
to which Garofalo and Tomasello 
responded during December 2010, 
February, March, April, May and July 
2011. 

On February 28, 2011, the Department 
fully extended the due date for the 


Protection Data for Selection of Respondents for 
Individual Review,” dated September 13, 2010. 

6 See Memorandum from Christopher Hargett to 
Melissa Skinner titled “Selection of Respondents 
for Individual Review,” dated October 10, 2010. 

7 See Certain Pasta from Italy: Notice of Partial 
Rescission of Antidumping Duty Administrative 
Review, 76 FR 23973 (April 29, 2011) (‘Partial 
Rescission Notice’). 

8 The antidumping duty questionnaire issued to 
respondents includes Section A (i.e., the section 
covering general information about the company) of 
the antidumping duty questionnaire, Section B {i.e., 
the section covering comparison market sales), 
Section C {i.e., the section covering U.S. sales), and 
Section D (i.e., the section covering the cost of 
production (“COP”) and constructed value (““CV”)). 


preliminary results of review from April 
2, 2011, to August 1, 2011.9 

The Department conducted the sales 
verification of Tomasello from June 6, 
2011, through June 10, 2011, in 
Casteldaccia, Italy. The Department 
conducted the cost verification of 
Tomasello from June 13, 2011, through 
June 17, 2011, in Casteldaccia, Italy. We 
verified the information upon which we 
relied in making our preliminary — 
determination. 


Scope of the Order 


Imports covered by this order are 
shipments of certain non-egg dry pasta 
in packages of five pounds four ounces 
or less, whether or not enriched or 
fortified or containing milk or other 
optional ingredients such as chopped 
vegetables, vegetable purees, milk, 
gluten, diastasis, vitamins, coloring and 
flavorings, and up to two percent egg 
white. The pasta covered by this scope 
is typically sold in the retail market, in 
fiberboard or cardboard cartons, or 
polyethylene or polypropylene bags of 
varying dimensions. 

Excluded from the scope of this order 
are refrigerated, frozen, or canned 
pastas, as well as all forms of egg pasta, 
with the exception of non-egg dry pasta 
containing up to two percent egg white. 
Also excluded are imports of organic 
pasta from Italy that are accompanied by 
the appropriate certificate issued by the 
Instituto Mediterraneo Di Certificazione, 
by QC&Ii International Services, by 
Ecocert Italia, by Consorzio per il 
Controllo dei Prodotti Biologici, by 
Associazione Italiana per |’Agricoltura 
Biologica, by Codex S.r.L., by 
Bioagricert S.r.L., or by Instituto per la 
Certificazione Etica.e Ambientale. 
Effective July 1, 2008, gluten free pasta 
is also excluded from this order. See 
Certain Pasta from Italy: Notice of Final 
Results of Antidumping Duty Changed 
Circumstances Review and Revocation, 
in Part, 74 FR 41120 (August 14, 2009). 

The merchandise subject to this order 


_ is currently classifiable under items 


1902.19.20 and 1901.90.9095 of the 
Harmonized Tariff Schedule of the 
United States (“HTSUS”). Although the. 
HTSUS subheadings are provided for 
convenience and customs purposes, the 
written description of the merchandise 
subject to the order is dispositive. 


Product Comparisons 


In accordance with section 771(16) of 
the Tariff Act of 1930, as amended (‘‘the 
Act’), we first attempted to match 
contemporaneous sales of products sold 


° See Certain Pasta From Italy: Extension of Time 
Limits for the Preliminary Results of Fourteenth 
Antidumping Duty Administrative Review, 76 FR 
10879 (February 28, 2011). 


Federal Register/Vol. 76, No. 152/Monday, August 8, 2011/Notices 


48127 


in the United States and comparison 
markets that were identical with respect 
to the following characteristics: (1) Pasta 
shape; (2) wheat species; (3) milling 
form; (4) protein content; (5) additives; 
and (6) enrichment. When there were no 
sales of identical merchandise in the 
comparison market to compare with 
U.S. sales, we compared U.S. sales with 
the most similar product based on the 
characteristics listed above, in . 
descending order of priority. When 
there were no appropriate comparison 
market sales of comparable 
merchandise, we compared the 
merchandise sold in the United States to 
CV, in accordance with section 773(a)(4) 
of the Act. 

For purposes of the preliminary 
results, where appropriate, we have 
calculated the adjustment for 
differences in merchandise based on the 
difference in the variable cost of 
manufacturing (‘““VCOM”’) between each 
U.S. model and the most similar home 
market model selected for comparison. 


Comparisons to Normal Value 


To determine whether sales of certain 
pasta from Italy were made in the 
United States at less than NV, we 
compared the export price (‘‘EP’’) of 
each sale to the NV, as described in the 
“Export Price” and ‘“‘Normal Value” 
sections of this notice. 

Pursuant to sections 773(a)(1)(B)(i) 
and 777A(d)(2) of the Act, for Tomasello 
and Garofalo, we compared the EPs of 
individual transactions, as applicable, to 
the weighted-average NV of the foreign 
like product in the appropriate 
corresponding calendar month where 
there were sales made in the ordinary 
course of trade, as discussed in the 
“Cost of Production Analysis” section 
below. ° 


Export Price 


_ For the price to the United States, we 
used export price, as defined in section 


772(a) of the Act. Section 772(a) defines - 


EP as the price at which the subject 
merchandise is first sold before the date 
of importation by the producer or 
exporter of subject merchandise outside 
of the United States to an unaffiliated 
purchaser in the United States or to an 
unaffiliated purchaser for exportation to 
the United States. We calculated an EP 
for Tomasello’s and Garofalo’s U.S. sales 
because they were made directly to the 
first unaffiliated purchasers in the 
United States prior to importation and 
constructed export price (“‘CEP’’) was 
not otherwise warranted based on the 
facts on the record. 

For EP sales, we made deductions 
from the starting price (gross unit price), 
where appropriate, for movement 


expenses in accordance with section 
772(c)(2) of the Act. Movement 
expenses included foreign inland freight 
(from plant or warehouse, and from 
plant to port of exportation), foreign 
warehousing expenses, foreign 
brokerage, international freight, U.S. 
brokerage and handling and charges, 
and U.S. customs duties. With respect to 
Tomasello, we capped the 
transportation recovery amounts by the 
amount of U.S. freight expenses, 
incurred on the subject merchandise, in 
accordance with our practice. See 
Certain Orange Juice from Brazil: Final 
Results and Partial Rescission of 
Antidumping Duty Administrative 
Review, 73 FR 46584 (August 11, 2008), 
and accompanying Issues and Decision 
Memorandum (‘2005-2007 OJ from 
Brazil’) at Comment 7. 

In addition, when appropriate, we 
increased EP by an amount equal to the 
countervailing duty (“CVD”) rate 
attributed to export subsidies in the 
most recently completed CVD 
administrative review, in accordance 
with section 772(c)(1)(C) of the Act. 


Normal Value 


A. Selection of Comparison Markets 


Section 773(a)(1) of the Act directs 
that NV be based on the price of the 
foreign like product sold in the home 
market, provided that the merchandise 
is sold in sufficient quantities (or value, 
if quantity is inappropriate) and that 
there is no particular market situation 
that prevents a proper comparison with 
the export price or constructed export 
price. The statute contemplates that 
quantities (or value) normally be 
considered insufficient if they are less 
than five percent of the aggregate 
quantity (or value) of sales of the subject 
merchandise to the United States. To 
determine whether there was a 


- sufficient volume of sales in the home 


market to serve as a viable basis for 
calculating NV, we compared each 
respondent’s volume of home market 
sales of the foreign like product to the 
volume of its U.S. sales of the subject 
merchandise. Pursuant to section 
773(a)(1)(B) of the Act, because Garofalo 
and Tomasello each had an aggregate 
volume of home market sales of the 
foreign like product that was greater 
than five percent of its aggregate volume 
of U.S. sales of the subject merchandise, 
we determined that the home market 
was viable for both Garofalo and 
Tomasello. 


Ordinary Course of-Trade 


On January 14, 2011, petitioners 
submitted comments alleging that a 
“particular market situation” existed 


with respect to sales made in Italy by 
Garofalo. In petitioners’ April 13, 2011, 
comments, petitioners stated that they 
withdraw their January 14 allegation of 
a particular market situation, under the 
stipulation that the Department conduct 
an analysis for the alleged aberrational 
home market sales under the ordinary 
course of trade provision of the statute. 
See petitioners’ April 13, 2011, 
comments at 2-3, footnote 1. We have 
examined Garofalo’s sales within the 
context of the ordinary course of trade 
provision; therefore, we are not 
addressing the “particular market 
situation” allegation that petitioners 
withdrew. 

Petitioners argue that Garofalo’s sales 
of pasta in Italy with a protein content 
of less than 12.5 percent should be 
excluded from the calculation of normal 
value because petitioners allege that 
they are sales that are outside the 
ordinary course of trade. Petitioners 
claim that these sales have unusual 
product specifications, aberrational 
prices and unusual terms of sale. Id. at 
2. We have considered the comments 
submitted by petitioners and Garofalo. 
Based on our analysis of Garofalo’s 
home market sales data and the 
comments submitted on the record, we 
find Garofalo’s home market sales to be 
within the ordinary course of trade. 
Because the discussion of this issue 
contains business proprietary 
information (“BPI’’), see memorandum 
from the Team through Melissa Skinner, 
Director, Office 3, to Christian Marsh, 
Deputy Assistant Secretary for 
Antidumping and Countervailing Duty 
Operations, titled, ‘‘Analysis 
Memorandum for the Preliminary 
Results of the Fourteenth 
Administrative Review of the 
Antidumping Duty Order on Certain 
Pasta from Italy (2009-2010)”’ for 
additional details. 


B. Arm’s-Length Sales 


Garofalo reported that all of its sales 
to the Italian market are to unaffiliated 
customers; however, it made a few sales 
to employees and shareholders and 
coded such sales as affiliated sales. See 
Garofalo’s Section B Questionnaire 
Response, dated December 20, 2010, at: 
page B—11. In accordance with the 
Department’s practice, we have 
excluded such sales from consideration. 
See Garofalo’s Prelim Sales Analysis 
Memorandum, dated August 1, 2011. 


C. Cost of Production Analysis 


Because we disregarded below-cost 
sales in the most recently completed 
segment of the proceeding, we had 
reasonable grounds to believe or suspect 
that home market sales of the foreign 
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like product by the respondents were 
made at prices below the COP during 
the POR, in accordance with section 
773(b)(2)(A)(ii) of the Act. Therefore, we 
required Garafalo and Tomasello to 
submit a response to Section D of the 

. Department’s questionnaire. The 
Department disregarded sales below the 
COP in the last completed review in 
which Garofalo and Tomasello 
participated.1° 


1. Calculation of COP 


In accordance with section 773(b)(3) 
of the Act, we calculated the weighted- 
average COP by model based on the sum 
of materials, fabrication, general and 
administrative (““G&A’’), and interest 
expenses. We relied on the COP data 
submitted by both Garofalo and 
Tomasello except the following 
adjustments. We increased Garofalo’s 
cost of manufacturing (‘“‘COM”) to 
account for the unreconciled difference 
between the COM from its normal books 
and records and the reported COM. For 
more details, see Memorandum from 
James Balog to Neal M. Halper, Director 
of Office of Accounting, titled ‘Cost of 
Production and Constructed Value 
Calculation Adjustments for the 
Preliminary Results—Pastificio Lucio 
Garofalo S.p.A,”’ dated August 1, 2011. 
Also, we have increased Tomasello’s 
reported direct materials and conversion 
costs to incorporate a revised yield loss 
ratio resulting from a revised total 
production quantity for finished pasta 
products. For additional details, see 
Memorandum from Stephanie Arthur to 
Neal M. Halper, Director of Office of 
Accounting, titled “Cost of Production 
and Constructed Value Calculation 
Adjustments for the Preliminary 
Results—Molino e Pastificio Tomasello, 
S.p.A.,” dated August 1, 2011. 


Based on the review of record 
evidence, Garofalo and Tomasello did 
not appear to experience significant 
changes in COM during the POR. 
Therefore, we followed our normal 
methodology of calculating an annual 
weighted-average cost. 


10 See Certain Pasta From Italy: Notice of 
Amended Final Results of the Thirteenth 
Antidumping Duty Administrative Review, 76 FR 
6601, February 7, 2011 (‘‘Pasta Thirteen”); see also 
Notice of Preliminary Results and Partial Rescission 
of Antidumping Duty Administrative Review and 
Intent Not to Revoke in Part: For the Sixth 
Administrative Review of the Antidumping Duty 
Order on Certain Pasta from Italy, 68 FR 47020, 
47029, August 7, 2003, and Notice of Final Results 
and Partial Rescission of Antidumping Duty 
Administrative Review of the Antidumping Duty 
Order on Certain Pasta from Italy and 
Determination Not to Revoke in Part, 69 FR 6255, 
February 10, 2004. 


2. Test of Comparison Market Prices 


We compared the weighted-average 
COPs for the respondents to their home 
market sales prices of the foreign like 
product, as required under section 
773(b) of the Act, to determine whether 
these sales had been made at prices 
below the COP within an extended 
period of time (i.e., normally a period of 
one year) in substantial quantities and 


whether such prices were sufficient to 


permit the recovery of all costs within 

a reasonable period of time. On a model- 
specific basis, we compared the COP to 
the home market prices, less any 
applicable movement charges, 
discounts, rebates, and direct and - 
indirect selling expenses. 


3. Results of COP Test 


We disregard below-cost sales where: 
(1) 20 percent or more of the 
respondent’s sales of a given product 
during the POR were made at prices 
below the COP in accordance with 
sections 773(b)(2)(B) and (C) of the Act; 
and (2) based on comparisons of price 
to weighted-average COPs for the POR, 
we determine that the below-cost sales 
of the product were at prices that would 
not permit recovery of all costs within 
a reasonable time period, in accordance 
with section 773(b)(2)(D) of the Act. We 
found that Tomasello and Garofalo 
made sales below cost and we 
disregarded such sales where 
appropriate. See Tomasello and 
Garofalo Prelim Cost Memorandum. 


D. Calculation of Normal Value Based 
on Comparison Market Prices 


We calculated NV based on ex-works, 
free on board (““FOB”’) or delivered 
prices to comparison market customers. 
We made deductions from the starting 
price, when appropriate, for discounts 
and rebates. We deducted home market 
packing costs and added U.S. packing 
costs, in accordance with sections 
773(a)(6)(A) and (B) of the Act. We also 
deducted hpme market movement 
expenses pursuant to section 
773(a)(6)(B) of the Act. In addition, we 
made adjustments for differences in 
circumstances of sale (‘“‘“€OS’’) pursuant 
to section 773(a)(6)(C)(iii) of the Act. 
Specifically, we made adjustments to 
normal value for comparison to 
Tomasello’s and Garofalo’s EP 
transactions by deducting direct selling 
expenses incurred for home market 
sales (i.e., credit expenses) and adding 
U.S. direct selling expenses (i.e., credit 
expenses) and U.S. commissions. See 
section 773(a)(6)(C)(iii) of the Act, and 
19 CFR 351.410(c). We also made 
adjustments for Garofalo and Tomasello, 
in accordance with 19 CFR 351.410(e), 


for indirect selling expenses incurred in 
the home market or the United States _ 
where commissions were granted on 
sales in ‘one market but not in the other, 
the “commission offset.” Specifically, 
where commissions are incurred in one 
market, but not in the other, we will 
limit the amount of such allowance to 
the amount of either the selling 
expenses incurred in the one market or 
the commissions allowed in the other 
market, whichever is less. 

When comparing U.S. sales with 
comparison market sales of similar, but 
not identical, merchandise, we also 
made adjustments for physical 
differences in the merchandise in 
accordance with section 773{a)(6)(C)(ii) 
of the Act and 19 CFR 351.411. We 
based this adjustment on the difference 
in the VCOM for the foreign like 
product and subject merchandise, using 
weighted-average costs. - 

Sales of pasta purchased by Garofalo 
from unaffiliated producers and resold 
in the comparison market were 
disregarded. See Garofalo Sales Analysis 
Memo. 


E. Level of Trade 


In accordance with section 
773(a)(1)(B) of the Act, we determine 
NV based on sales in the comparison 
market at the same level of trade 
(‘LOT’) as the EP and CEP sales, to the 
extent practicable. When there are no 
sales at the same LOT, we compare U.S. 
sales to comparison market sales at a 
different LOT. When NV is based on CV, 
the NV LOT is that of the sales from 
which we derive SG&A expenses and 
profit. , 

Pursuant to 19 CFR 351.412(c)(2), to 
determine whether comparison market 
sales were at a different LOT, we 
examine stages in the marketing process 
and selling functions along the chain of © 
distribution between the producer and 

‘the unaffiliated (or arm’s-length 
affiliated) customers. The Department 
identifies the LOT based on: The 
starting price or constructed value (for 
normal value); the starting price (for EP 
sales); and the starting price, as adjusted 
under section 772(d) of the Act (for CEP 
sales). If the comparison-market sales 
were at a different LOT and the 
differences affect price comparability, as 
manifested in a pattern of consistent 
price differences between the sales on 
which NV is based and comparison- 
market sales at the LOT of the export 
transaction, we will make a LOT 
-adjustment under section 773(a)(7)(A) of 
the Act. 

Finally, if the NV LOT is more remote 
from the factory than the CEP LOT and 
there is-no basis for determining 
whether the differences in LOT between 
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NV and CEP affected price 
comparability, we will grant a CEP 
offset, as provided in section 
773(a)(7)(B) of the Act. See Notice of 
Final Determination of Sales at Less 
Than Fair Value: Certain Cut-to-Length 
Carbon Steel Plate from South Africa, 
62 FR 61731, 61732—33 (November 19, 
1997). 

Tomasello indicated there was a 
single level of trade for all sales in both 
markets, and petitioner has not claimed 
that multiple levels of trade existed for 
Tomasello. Tomasello provided 
information regarding channels of 
distribution and selling activities 
performed for different categories of 
customers. See Tomasello’s December 
10, 2010, Section A response, at Exhibit 
4. Tomasello’s chart of specific selling 
functions indicates the selling functions 
performed for sales in both markets are 
virtually identical, with no significant 
variation across the broader categories 
of sales process/marketing support, 
freight and delivery, inventory and 
warehousing, and quality assurance/ 
warranty services. For more details, see 
Tomasello Preliminary Analysis 
Memorandum. We have preliminarily 
determined there is one single level of 
trade for all sales in both the home 
market and the U.S. market and, 
therefore, that no basis exists for a level 
of trade adjustment. 

Garofalo reported that it sells to one 
LOT in the home market. In the home 
market, Garofalo reported that it sold 
through three channels of distribution to 
four customer categories. Garofalo 
provided information regarding its 
selling functions and channels of 
distribution by customer category. See 
Garofalo’s Supplemental Questionnaire: 
response, dated June 28, 2011, at Exhibit 
SS-1. 

In the U.S. market, Garofalo reported 
that it sold through two channels of 
distribution to one customer category, 
and therefore, at one LOT. Garofalo 
claims that it sold to a different level of 
trade in the United States than it does 
in Italy and reported a separate code for 
its LOT in its U.S. sales database. Based 
on our analysis of the seiiing activities 
for Garofalo, we find that Garofalo’s 
selling functions performed for sales in 
both markets are comparable and do not 
show a significant pattern of variation 
across the sales categories. Furthermore, 
we find that there is overlap in these 
activities for channels of distribution 
and customer categories. Garofalo 
performs similar selling activities for the 
reported customer categories and 
channels of distribution. Although there. 
are differences in intensity of these. 

activities for some of the claimed 
. customer categories, this, in and of 


itself, does not show a substantial 
difference in selling activities that 
would form the basis for finding a 
different LOT. See, e.g., Certain Frozen 
Warmwater Shrimp from Ecuador: Final 
Results of Antidumping Duty 
Administrative Review, 72 FR 52070 
(September 12, 2007), and 
accompanying Issues and Decision 
Memorandum at Comment 4. Due to the 
proprietary nature of this issue, please 
refer to Garofalo’s Sales Analysis Memo 
for further discussion. 

We have preliminarily determined 
there is one single level of trade for all 
sales in both the home market and the 
U.S. market and, therefore, that no basis 
exists for a.level of trade adjustment. 


Currency Conversion 


For purposes of these preliminary 
results, we made currency conversions 
in accordance with section 773A(a) of 
the Act, based on the official exchange 
rates published by the Federal Reserve 
Bank. See Garofalo’s Sales Analysis 
Mefho; see also Tomasella Sales 
Analysis Memo. 


Preliminary Results of Review 


As a result of our review, we 
preliminarily determine that the 
following weighted-average percentage 
margins exist for the period July 1, 2009, 
through June 30, 2010: 


Manufacturer/exporter 
Review-Specific Average 

Rate '2 Applicable to the Fol- 

lowing Companies: Agritalia, 

Erasmo, Indalco, Labor, 

PAM, P.A.P., Afeltra, 

Fabianelli, Riscossa, 

Rummo, and Rustichella ....... 3.57 


The Department intends to disclose 
the calculations performed for these 
preliminary results within five days of 
the date of publication of this notice to 
the parties of this proceeding, in 
accordance with 19 CFR 351.224(b). An 
interested party may request a hearing 


11 The antidumping duty margin for Tomasello 
incorporates an adjustment for the countervailing 
duty offset to account for the export subsidy portion 
of the countervailing duties applied to this 
company, which Tomasello reported in the field 
CVDU. 

12 This rate is a weighted-average percentage 
margin (calculated based on the publicly ranged 
U.S. Values of the two reviewed companies with an 
affirmative dumping margin) for the period July 1, 
2009, through June 30, 2010. See Memorandum to 
the File, titled, ‘Pasta from Italy: Margin for 
Respondents Not Selected for Individual 
Examination,” from Joy Zhang and George 
McMahon, Case Analysts, through James Terpstra, 
Program Manager, dated August 1, 2011. 


within 30 days of publication of these 
preliminary results. See 19 CFR 
351.310(c). 

Pursuant to 19 CFR 351.213(h), the 
Department intends to issue the final 
results of this administrative review, 
which will include the results of its 
analysis of issues raised in any such 
comments, or at a hearing, if requested, 
within 120 days of publication of these 


_ preliminary results. 


Assessment Rate 


Pursuant to 19 CFR 351.212(b), the 
Department calculated an assessment 
rate for each importer of the subject 
merchandise. Upon issuance of the final 
results of this administrative review, if 
any importer-specific assessment rates 
calculated in the final results are above 
de minimis (i:e., at or above 0.5 percent), 
the Department will issue appraisement 
instructions directly to CBP to assess 
antidumping duties on appropriate 
entries by applying the assessment rate 
to the entered value of the merchandise. 
For assessment purposes, we calculated 
importer-specific assessment rates for 


. the subject merchandise by aggregating 


the dumping margins for all U.S. sales 
to each importer and dividing the 
amount by the total entered value of the 
sales to that importer. Where 
appropriate, to calculate the entered 
value, we subtracted international 
movement expenses (e.g., international 
“— ht) from the gross sales value. 
e Department clarified its 

Pie: assessment”’ regulation on 
May 6, 2003 (68 FR 23954). This 
clarification will apply to entries of 
subject merchandise during the POR 
produced by companies included in 
these preliminary results of review for 
which the reviewed companies did not 
know their merchandise.was destined 
for the United States. In such instances, 
we will instruct CBP to liquidate 
unreviewed entries at the all-others rate 
if there is no rate for the intermediate 
company(ies) involved in the 
transaction. For a full discussion of this 
clarification, see Antidumping and 
Countervailing Duty Proceedings: 
Assessment of Antidumping Duties, 68 
FR 23954 (May 6, 2003). 


Cash Deposit Requirements 


To calculate the cash deposit rate for 
Tomasello and Garofalo, we divided its 
total dumping margin by the total net 
value of its sales during the review 
period. 

The following deposit rates will be 
effective upon publication of the final 
results of this administrative review for 
all shipments of pasta from Italy 
entered, or withdrawn from warehouse, 
for consumption on or after the 
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publication date, as provided by section 

751(a)(2)(C) of the Act: (1) The cash 

- deposit rate for companies subject to 
this review will be the rate established 
in the final results of this review, except 
if the rate is less than 0.5 percent and, 
therefore, de minimis, no cash deposit 
will be required; (2) for previously 
reviewed or investigated companies not 
listed above, the cash deposit rate will 
continue to be the company-specific rate 

published for the most recent final 
results for a review in which that 
manufacturer or exporter participated; 
(3) if the exporter is not a firm covered 
in this review, a prior review, or the 
original less-than-fair-value (“LTFV’’) 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent final 
results for the manufacturer of the 
merchandise; and (4) if neither the 
exporter nor the manufacturer is a firm 
covered in this or any previous review 
conducted by the Department, the cash 
deposit rate will be 15.45 percent, the 
all-others rate established in the LTFV 


investigation. See Implementation of the ° 


Findings of the WTO Panel in US— 
Zeroing (EC): Notice of Determination 
Under Section 129 of the Uruguay 
Round Agreements Act and Revocations 
and Partial Revocations of Certain 
Antidumping Duty Orders, 72 FR 25261 
(May 4, 2007). These cash deposit 
requirements, when imposed, shall 
remain in effect until further notice. 


Notification to Importers 


This notice serves as a preliminary 
reminder to importers of their 
responsibility under 19 CFR 351.402(f) 
to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. 
Failure to comply with this requirement 
could result in the Secretary’s 
presumption that reimbursement of 
antidumping duties occurred and 
increase the subsequent assessment of 
the antidumping duties by the amount ° 
of antidumping duties reimbursed. 

These preliminary results of 
administrative review are issued and 
published in accordance with sections 


751(a)(1) and 777(i)(1) of the Act and 19 - 


351.221(b)(4). 
Dated: August 1, 2011. 
Ronald K. Lorentzen, 


Deputy Assistant Secretary for Import 
Administration. 


{FR Doc. 2011-20067 Filed 8—5-11; 8:45 am] 
BILLING CODF. 3510-DS-P 


DEPARTMENT OF COMMERCE 
International Trade Administration 


Southern Illinois University, et al.; 
Notice of Decision on Applications for 
Duty-Free Entry of Scientific 
Instruments 


This is a decision pursuant to Section 


_6(c) of the Educational, Scientific, and 


Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, as amended by 
Pub. L. 106-36; 80 Stat. 897; 15 CFR 
part 301). Related records can be viewed 
between 8:30 a.m. and 5 p.m. in Room 
3720, U.S. Department of Commerce, 
14th and Constitution Ave., NW., 
Washington, DC 20230. 


Comments: None received. Decision: 
Approved. Reasons: We know of no 
instruments of equivalent or comparable 
scientific value to the foreign 
instruments described below, for the 
intended purposes, that were being 
manufactured in the United States at*the 
time of their order. 


Docket Number: 11-032. Applicant: 
Southern Illinois University, Integrated 
Microscopy and Graphic Expertise 
(IMAGE) Center, 750 Communications 
Drive—Mailcode 4402, Carbondale, IL 
62901. Instrument: Quanta 450 scanning 
electron microscope. Manufacturer: FEI 
Company, Czech Republic. Intended 
Use: See application notice at 76 FR 
39070, July 5, 2011. 


Docket Number: 11-037. Applicant: 
Tulane University, 6823 St. Charles 
Avenue, New Orleans, LA 70118. 
Instrument: Field-emission transmission 
electron microscope. Manufacturer: FEI 
Company, the Netherlands. Intended 
Use: See application notice at 76 FR 
39070, July 5, 2011. 


Docket Number: 11-038. Applicant: 
Battelle Memorial Institute, Pacific 
Northwest National Laboratory, 3335 Q 
Avenue, Richland, WA 99354. 
Instrument: Scanning transmission 
electron microscope. Manufacturer: FEI 
Company, the Netherlands. Intended 
Use: See application notice at 76 FR 
39070, July 5, 2011. 

Dated: July 28, 2011. 

Supriya Kumar, 

Acting Director, Subsidies Enforcement 
Office, Office of Policy, Import 
Administration. 

{FR Doc. 2011-19932 Filed 8-5-11; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


international Trade Administration 
[C-475-819] 


Certain Pasta From Italy: Preliminary 
Results of the 14th (2009) 
Countervailing Duty Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: The Department of Commerce 
(“Department’’) is conducting an 
administrative review of the 
countervailing duty order on certain 
pasta from Italy for the period January 

1, 2009, through December 31, 2009. We 
preliminarily find that Molino e 
Pastificio Tomasello S.p.A. 
(‘“‘Tomasello’’) and Pastificio Antonio 
Pallante S.r.L. (‘‘Pallante’’) received 
countervailable subsidies and that F.lli 
Be Cecco di Filippo Fara San Martino 
S.p.A. (“De Cecco’”’) received de 
minimis countervailable subsidies. We 
also find that Pastificio Fabianelli S.p.A. 
(‘‘Fabianelli’’) received countervailable 
subsidies that were expensed prior to 
2009 and did not confer any benefit to 
Fabianelli during the period-of review 
See the “Preliminary Results 
of Review” section of this notice below. 
Interested parties are invited to 
comment on these preliminary results. 
See the “Disclosure and Public 
Comment” section of this notice below. 
DATES: Effective Date: August 8, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Mahnaz Khan or Christopher Siepmann, 
AD/CVD Operations, Office 1, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482-0914 and (202) 
482-7958, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On July 24, 1996, the Department 
published a countervailing duty order 
on certain pasta (“‘pasta” or “subject 
merchandise’”’) from Italy. See Notice of 
Countervailing Duty Order and 
Amended Final Affirmative 
Countervailing Duty Determination: 
Certain Pasta From Italy, 61 FR 38544 
(July 24, 1996). On July 1, 2010, the 
Department published a notice of 
“Opportunity to Request Administrative 
Review” of this countervailing duty 
order for the POR corresponding to 
calendar year 2009. See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
To Request Administrative Review, 75 
FR 38074 (July 1, 2010). On July 29, 
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2010, we received such a request from 
De Cecco. On July 31, 2010, we received 
a request from New World Pasta 
Company, American Italian Pasta 
Company, and Dakota Growers Pasta 
Company (“the petitioners”). In their 
request letter, the petitioners requested 
that the Department initiate a review on 
Pallante, Fabianelli, and Tomasello. In 
accordance with 19 CFR 
351.221(c)(1)(i), we published a notice 
of initiation of this review on August 31, 
2010. See Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Deferral of Initiation of 
Administrative Review, 75 FR 53274 
(August 31, 2010). 

On September 20, 2010, we issued 
countervailing duty questionnaires to 
the Commission of the European Union 
(“EU”), the Government of Italy 
(‘GOI’), De Cecco, Fabianelli, 
Tomasello, and Pallante. We received 
responses to our questionnaires in 
November 2010. We issued 
supplemental questionnaires to De 
Cecco on February 10, and June 27, 
2011, and we received responses to our 
supplemental questionnaires on 
February 18, April 5, and June 30, 2011. 
We issued supplemental questionnaires 
to Fabianelli on March 1, April 15, and 
May 17, 2011, and received responses to 
our supplemental questionnaires on 
March 30, May 16, and May 19, 2011. 
On March 1, and May 25, 2011, the 
Department issued supplemental 
questionnaires to Tomasello, and we 
received responses to our supplemental 
questionnaire on April 13, and June 24, 
2011. We issued supplemental 
questionnaires to Pallante on March 3, 
June 27, and June 28, 2011, and received 
responses to our supplemental 
questionnaires on March 31, and June 
30, 2011. We issued supplemental 
questionnaires to the GOI on March 16, 
May 12, June 17, June 28, and July 11, 
2011, and received responses on April 
15, June 13, July 1, and July 25, 2011. 


Period of Review 


The POR for which we are measuring 
subsidies is January 1, 2009, through 
December 31, 2009. 


Scope of the Order 


Imports covered by the order are 
shipments of certain non-egg dry pasta 
in packages of five pounds four ounces 
or less, whether or not enriched or 
fortified or containing milk or other 
optional ingredients such as chopped 
vegetables, vegetable purees, milk, 
gluten, diastasis, vitamins, coloring and 
flavorings, and up to two percent egg 
white. The pasta covered by the scope 
of the order is typically sold in the retail 
market, in fiberboard or cardboard 


cartons, or polyethylene or 
polypropylene bags of varying 
dimensions. 

Excluded from the scope of the order 
are refrigerated, frozen, or canned 
pastas, as well as all forms of egg pasta, 
with the exception of non-egg dry pasta 
containing up to two percent egg white. 
Also excluded are imports of organic 


pasta from Italy that are accompanied by 


the appropriate certificate issued by the 
Instituto Mediterraneo Di Certificazione, 
Bioagricoop S.r.1., International 
Services, Ecocert Italila, Consorzio per il 
Controllo dei Prodotti Biologici, 
Associazione Italiana per |’Agricoltura 
Biologica, or Codex S.r.1. In addition, 
based on publicly available information, 
the Department has determined that, as 
of August 4, 2004, imports of organic 
pasta from Italy that are accompanied by 
the appropriate certificate issued by 
Bioagricert S.r.l. are also excluded from 
the order. See Memorandum from Eric 
B. Greynolds to Melissa G. Skinner, 
dated August 4, 2004, which is on file 
in the Department’s CRU. In addition, 
based on publicly available information, 
the Department has determined that, as 
of March 13, 2003, imports of organic 
pasta from Italy that are accompanied by 
the appropriate certificate issued by 
Instituto per la Certificazione Etica e 
Ambientale are also excluded from the 
order. See Memorandum from Audrey 
Twyman to Susan Kuhbach, dated 
February 28, 2006, entitled 
“Recognition of Instituto per la 
Certificazione Etica e Ambientale (ICEA) 
as a Public Authority for Certifying 
Organic Pasta from Italy,” which is on 
file in the Department’s CRU. Pursuant 
to the Department’s May 12, 2011 
changed circumstances review, effective 
January 1, 2009, gluten-free pasta is also 
excluded from the scope of the CVD 
order. See Certain Pasta From Italy: 
Final Results of Countervailing Duty 
Changed Circumstances Review and 
Revocation, In Part, 76 FR 27634 (May 
12, 2011). 

The merchandise subject to review is 
currently classifiable under items 
1901.90.90.95 and 1902.19.20 of the 
Harmonized Tariff Schedule of the 
United States (‘““HTSUS’’). Although the 
HTSUS subheadings are provided for 
convenience and customs purposes, the 
written description of the merchandise 
subject to the order is dispositive. 

Scope Rulings 

The Department has issued the 
following scope rulings to date: 

(1) On August 25, 1997, the 
Department issued a scope ruling 
finding that multicolored pasta, 
imported in kitchen display bottles of 
decorative glass that are sealed with 


cork or paraffin and bound with raffia, 
is excluded from the scope of the 
antidumping and countervailing duty 
orders. See Memorandum from Edward 
Easton to Richard Moreland, dated 
August 25, 1997, which is on file in the 
CRU. 

(2) On July 30, 1998, the Department 
issued a scope ruling finding that 
multipacks consisting of six one-pound 
packages of pasta that are shrink- 
wrapped into a single package are 
within the scope of the antidumping 
and countervailing duty orders. See 
Letter from Susan H. Kuhbach to 
Barbara P. Sidari, dated July 30, 1998, 
which is on file in the CRU. 

(3) On May 24, 1999, the Department 
issued a final scope ruling finding that, 
effective October 26, 1998, pasta in 
packages weighing or labeled up to (and 
including) five pounds four ounces is 
within the scope of the antidumping 
and countervailing duty orders. See 
Memorandum from John Brinkmann to 
Richard Moreland, dated May 24, 1999, 
which is on file in the CRU. 

(4) On April 27, 2000, the Department 
self-initiated an anti-circumvention 
inquiry to determine whether Pastificio 
Fratelli Pagani S.p.A.’s importation of 
pasta in bulk and subsequent 
repackaging in the United States into 
packages of five pounds or less 
constitutes circumvention with respect 
to the antidumping and countervailing 
duty orders on pasta from Italy pursuant 
to section 781(a) of the Tariff Act of 
1930, as amended (‘the Act’’), and 19 
CFR 351.225(b). See Certain Pasta From 
Italy: Notice of Initiation of Anti- 
Circumvention Inquiry on the 
Antidumping and Countervailing Duty 
Orders, 65 FR 26179 (May 5, 2000). On 
September 19, 2003, we published an 
affirmative finding of the anti- 
circumvention inquiry. See Anti- 
Circumvention Inquiry of the 
Antidumping and Countervailing Duty 
Orders on Certain Pasta from Italy: 
Affirmative Final Determinations of 
Circumvention of Antidumping and 
Countervailing Duty Orders, 68 FR 
54888 (September 19, 2003). 


Use of Facts Otherwise Available and 
Adverse Inferences 


Sections 776(a)(1) and (2) of the Act, 
provide that the Department shall apply 
“facts otherwise available” if necessary 
information is not on the record or an 
interested party or any other person: (A) 
Withholds information that has been 
requested; (B) fails to provide 
information within the deadlines 
established, or in the form and manner 
requested by the Department, subject to 
subsections (c)(1) and (e) of section 782 
of the Act; (C) significantly impedes a 
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proceeding; or (D) provides information 
that cannot be verified as provided by 
section 782(i) of the Act. Section 776(b) 
of the Act further provides that the 
Department may use an adverse 
inference in applying the facts 
otherwise available when a party has 
failed to cooperate by not acting to the 
best of its ability to comply with a 
request for information. The 
Department’s practice when selecting an 
adverse rate from among the possible 
sources of information is to ensure that 
the result is sufficiently adverse “as to 
effectuate the statutory purposes of the 
adverse facts available rule to induce 
respondents to provide the Department 
with complete and accurate information 
in a timely manner.” See Notice of Final 
Determination of Sales at Less than Fair 
Value: Static Random Access Memory 
Semiconductors From Taiwan, 63 FR 
8909, 8932 (February 23, 1998). The 
Department’s practice also ensures “that 
the party does not obtain a more 
favorable result by failing to cooperate 
than if it had cooperated fully.”’ See 
Statement of Administrative Action 
accompanying the Uruguay Round 
Agreements Act, H.R. Doc. No. 103-316, 
vol. 1, at 870 (1994). 


GOI—Previously Uninvestigated 
Programs 


On April 13, 2011, Tomasello 
informed the Department that it 
received subsidies from the GOI under 
seven programs that were not reported 
in Tomasello’s November 3, 2010 
questionnaire response. Except for Law 
46/1982,! it appeared that the 
Department had not previously 
investigated the countervailability of 
these programs in the Pasta 
Investigation or in subsequent reviews; 
therefore, on May 12, 2011, we asked 
the GOI to respond to the full 
questionnaire for all seven programs. 
We received its response on June 13, 
2011, and discovered that it contained 
numerous deficiencies. The GOI failed 
to respond to most of our questions for 
all but one program. It also failed to 
provide the related law for four of the. 


1 The Department determined not to investigate 
this program in the countervailing duty 
investigation of certain pasta from Italy because it 
was previously found not countervailable. See 
Notice of Initiation of Countervailing Duty 
Investigations: Certain Pasta (‘‘Pasta’’) From Italy 
‘and Turkey, 60 FR 30280, 30281-82 (June 8, 1995) 
(“Pasta Investigation Initiation’). See also Final 
Affirmative Countervailing Duty Determination: 
Certain Pasta (“Pasta”) From Italy, 61 FR 30288 
(June 14, 1996) (‘Pasta Investigation”) and 
accompanying Issues and Decision Memorandum at 
Comment 28 (summarizing the Department’s 
determination not to investigate this program). Our 
rationale for revisiting this determination can be 
found in the Law 46/1982 program description, 
below. 


programs and did not translate one of 
the laws it did provide, despite our 
request to provide translated laws for 
each program. See 19 CFR 351.303(e). In 
addition, the GOI failed to identify the 
industries or enterprises that received 
benefits under these programs and the 
corresponding amounts given to them 
(“usage data’’). Because the GOI’s 
response did not provide us with 
enough information to determine 
whether any of these seven programs are 
countervailable, we requested this 
information a second time. This second 
attempt consisted of two questionnaires 
issued on June 17, and June 28, 2011, 
respectively. The GOI filed a timely 
response to the June 17, questionnaire, 
but failed to respond to many of the 
questions in the questionnaire, 
including questions concerning usage 
for three programs. The GOI then failed 
to provide usage data for the remaining 
four programs in its July 25, 2011 
questionnaire response, although it did 
confirm that two programs (Measure 
3.14 and Regional Law 15/1993) are 
regionally specific. 

The statute identifies specificity as - 
one of three necessary elements of a 
countervailable subsidy. See sections 
771(5)(A) and 771(5A) of the Act. We 
normally rely on information from the 
government to determine whether a 
program is specific. See, e.g., Certain 
Magnesia Carbon Bricks From the 
People’s Republic of China: Final 
Affirmative Countervailing Duty 
Determination, 75 FR 45472 (August 2, 
2010) and accompanying Issues and 
Decision Memorandum at Comment 6. 
Although it was given multiple 
opportunities, the GOI’s responses left 
us without the necessary information to 
determine whether many of the 
programs reported by Tomasello on 
April 13, 2011, are countervailable. 

We preliminarily determine that the 
GOI has withheld necessary information 
that was requested of it for five of the 
seven programs. The GOI also failed to 
provide information requested by the 
Department by the deadline for the 
submission of the information. Because 
the record is incomplete for these 
programs, the Department must rely on 
“facts available.” See sections 776(a)(1), 
776(a)(2)(A) and 776(a)(2)(B) of the Act. 
Moreover, the GOI has failed to 
cooperate by not acting to the best of its 
ability to comply with our request for 
information, so we are applying an 
adverse inference in our use of facts 
available. See section 776(b) of the Act. 
Due to the GOI’s failure either to 
provide information necessary for our 
determination about these programs, or 
to provide this information in a timely 
manner, we are finding as adverse facts 


available that benefits from five of these 
seven programs are specific.? See section 
771(5A) of the Act. An analysis of these 
programs is found in the “Analysis of 


Programs”’ section below. 


Section 776(c) of the Act provides 
that, when the Department relies on 
secondary information rather than on 
information obtained in the course of an 
investigation or review, it shall, to the 
extent practicable, corroborate that 
information from independent sources 
that are reasonably at its disposal. 
Secondary information is defined as 
‘information derived from the petition 
that gave rise to the investigation or 
review, the final determination 
concerning the subject merchandise, or 
any previous review under section 751 
of the Act concerning the subject 
merchandise.” 

The facts available decisions 
described above do not rely on 
secondary information. Our 
determinations regarding the specificity 
of these programs are based on the 
unwillingness of the GOI to provide 
necessary information pertaining to the 
access to, or the distribution of, the 
subsidies. The corroboration 
requirement of section 776(c) of the Act 
is, therefore, not applicable to the use of 
facts available in this review. 


Subsidies Valuation Information 
Allocation Period 
Pursuant to 19 CFR 351.524(b), 


‘benefits from non-recurring subsidies 


are allocated over a period 
corresponding to the average useful life 
(“AUL”’) of the renewable physical 
assets used to produce the subject 
merchandise. The Department’s 
regulations create a rebuttable 
presumption that the AUL will be taken 
from the U.S. Internal Revenue Service’s 
Class Life Asset Depreciation Range 
System (“IRS Tables’’). See 19 CFR 
351.524(d)(2). For pasta, the most recent 
IRS Tables prescribe an AUL of 12 
years. None of the responding 
companies or other interested parties 
objected to this allocation period. 
Therefore, we have used a 12-year 
allocation period. 


Attribution of Subsidies 


Pursuant to 19 CFR 351.525(b)(6), the 
Department will attribute subsidies 
received by companies with cross- 
ownership to the combined sales of 
those companies. 


2 For two of the programs, i.e. Measure 3.14 and 
Regional Law 15/1993, the GOI provided 
information indicating that the programs are 
regionally specific. See discussion, supra. 
Accordingly, the Department has made specificity 
determinations for these two programs without 
resorting to facts available. 
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De Cecco: In the instant review, De 
Cecco has responded on behalf of itself 
and three other members of the De 
Cecco:group of companies: Molino e 
Pastificio De Decco §.p.A. (“De Cecco 
Pescara’’), Centrale Elettrica F.lli De 
Cecco S.r.L. (‘“‘Centrale’’), and Consorzio 
Elettrico Imprese De Cecco (“C.E.I.D.”’). 
See De Cecco questionnaire response 
dated November 3, 2010 at 5. 

De Cecco manufactures pasta for sale 
in Italy, to third-country markets, and to 
the United States. Id. at 7. De Cecco 
Pescara manufactures pasta for sale to 
De Cecco and to unaffiliated third 
parties in Italy. Id. For the reasons 
explained in the Business Proprietary 
Memorandum from Mahnaz Khan to 
Susan Kuhbach, ‘Information 
Concerning Respondents’ Attribution,” 
dated August 1, 2011 (“Respondents’ 
Attribution Memo’’), we find that cross 
ownership exists between De Cecco 
Pescara and De Cecco within the 
meaning of 19 CFR 351.525(b)(6)(vi). Id. 
at 2. Therefore, in accordance with 19 
CFR 351.525(b)(6)(ii), we are attributing 
subsidies received by De Cecco and De 
Cecco Pescara to the combined sales of 
both, excluding inter-company sales. 

Effective January 1, 1999, Molino F.lli 
De Cecco di Filippo S.p.A. (“De Cecco 
Molino’’), another member of the De 
Cecco group on whose behalf De Cecco 
responded in the fourth administrative 
review, was merged with De Cecco and 
ceased to be a separate entity. See 
Certain Pasta From Italy: Final Results 
of the Fourth Countervailing Duty 
Administrative Review, 66 FR 64214 
(December 12, 2001) (‘‘Fourth 
Administrative Review Final’’) and 
accompanying Issues and Decision 
Memorandum. The Department will 
continue to consider countervailable 
any benefits received by De Cecco 
Molino in past administrative review 
periods and allocated over a period that 
extends into or beyond the current POR 
as benefits attributable to De Cecco. See 
Memorandum to the File, “2009 
Preliminary Results Calculation 
Memorandum for F.lli De Cecco di 


Filippo Fara San Martino S.p.A..,” dated - 


August 1, 2011 (‘De Cecco Preliminary 
Calc Memo’’). 

Finally, De Cecco has reported it 
purchased electricity from C.E.I.D. that 
was produced by Centrale. Centrale is 
maiority owned by members of the De 
Cecco family. Sec De Cecco 
questionnaire response dated November 
3, 2010 at 6. C.E.I.D. is a Consortium 
consisting of Centrale and De Cecco. 
Neither Centrale nor C.E.L.D. received 
any subsidies during the POR or AUL 
period. Id. Therefore, we do not reach 
the issue of whether cross-ownership 
exists or whether subsidies to Centrale 


or C,E.I.D. would be attributable to the 
pasta sold by De Cecco under 19 CFR 
351.525(b)(6). 

Fabianelli: FABFIN S.p.A. 
(“FABFIN”) is a company that actively 
produced and sold subject pasta 
between 2001 and 2006. Although it 
stopped all production in 2006, it still 
exists as a legal entity. Fabianelli stated 
in its response that it owned 95 percent 
of the shares of FABFIN at the beginning 
of 2009. On June 19, 2009, Fabianelli 
purchased the remaining five percent of 
FABFIN’s shares, making FABFIN a 
wholly-owned subsidiary of Fabianelli. 
See Fabianelli questionnaire response 
dated November 3, 2010 at 3. Therefore, 
we determine that cross ownership 
exists between FABFIN and Fabianelli 
as defined by 19 CFR 351.525(b)(6)(vi). 

Based on their questionnaire 
responses, we preliminarily determine 
that Pallante and Tomasello have no 
affiliates for which cross-ownership 
exists. See Pallante questionnaire 
response dated November 3, 2010 at 3 
and Tomasello questionnaire response ~ 
dated November 3, 2010 at 3; see also 
Respondents’ Attribution Memo. Thus, 
we are attributing any subsidies 
received by Pallante and Tomasello to 
their respective sales only. 


Changes in Ownership 


Fabianelli reported that on March 1, 
2001, its subsidiary FABFIN acquired 
the assets of Pastificio Maltagliati 
(““Maltagliati’’) in a bankruptcy trustee 
sale. See Fabianelli questionnaire 
response dated March 30, 2011 at 1. We 
find that prior to entering bankruptcy, 
Maltagliati was granted reductions to its 
social security payments under Law 
863/84 and received export restitution 
payments within the AUL period. We 
consider both of these programs to 
confer recurring benefits, in accordance 
with 19 CFR 351.524(c) and consistent 
with our treatment of these programs in 
the investigation and previous reviews. 
See, e.g., Pasta Investigation, 61 FR at 
30294—95. Therefore, subsidies given to 
Maltagliati did not confer : 
countervailable benefits upon Fabianelli 
because the subsidies received by 
Maltagliati were expensed in the years 
that they were received. 


Benchmarks for Long-Term Loans and 
Discount Rates 


Pursuant to 19 CFR 351.505(a), the 
Department will use the actual cost of 
comparable borrowing by a company as 
a loan benchmark, when available. 
According to 19 CFR 351.505(a)(2), a 
comparable commercial loan is defined 
as one that, when compared to the 
government-provided loan in question, 
has similarities in the structure of the 


loan (e.g., fixed interest rate versus 
variable interest rate), the maturity of 
the loan (e.g., short-term versus long- 
term), and the currency in which the 
loan is denominated. 

On June 24, 2011, Tomasello 
informed us that it received several 
commercial loans within the AUL 
period. We issued questionnaires to 
both Tomasello and the GOI to 
determine, based on the criteria found at 
19 CFR 351.505(a)(2), whether these 
loans could be compared to the loans 
Tomasello received under programs 
covered in this review. We received 
responses from Tomasello on July 20, 
2011, and from the GOI on July 25, 
2011. 

One of the loans Tomasello submitted 
to us was provided by the Regional 
Institute for the Financing of Industries 
in Sicily (“IRFIS”). Based on 
information on the record, we 
preliminarily determine that IRFIS is a 
government-owned special purpose 
bank within the meaning of 19 CFR 
351.505(a)(2)(ii). See Business 
Proprietary Memorandum to the File 
from Christopher Siepmann, ‘2009 
Preliminary Results Calculation 
Memorandum for Molino e Pastificio 
Tomasello, S.p.A.,” (August 1, 2011) 
(“Tomasello Preliminary Calc Memo’). 
See also Memorandum to File from 
Christopher Siepmann, “Placement of 
Certain Information Related to IRFIS On 
the Record” (July 22, 2011), and GOI 
fifth supplemental questionnaire 
response dated July 25, 2011 at 1. 
Therefore, we have not used this loan to 
calculate a benchmark. 

The remainder of the information we 
have used in our evaluation of these 
loans is business proprietary. See 
Tomasello Preliminary Calc Memo. 
Based on this information, we 
preliminarily determine that none of the 
loans submitted by Tomasello can serve 
as a loan benchmark pursuant to 19 CFR 
351.505(a)(2) for the loans Tomasello 
received under programs covered by 
this review. 

Because Fabianelli, De Cecco, and 
Pallante did not report the receipt of any 
comparable commercial loans in the 
years in which the GOI agreed to 
provide loans under the programs 
covered in this review, and because we 
have not found comparable loans among 
those submitted by Tomasello, we used 
as our benchmark a national average 
interest rate for comparable commercial 
loans, pursuant to 19 CFR 
351.505(a)(3)(ii). Consistent with our 
past practice in this proceeding, for 
years prior to 1995, we used the Bank 
of Italy reference rate adjusted upward 
to reflect the mark-up an Italian 
commercial bank would charge a 
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corporate customer. See, e.g., Certain 
Pasta From Italy: Preliminary Results 
and Partial Rescission of the Eighth 
Countervailing Duty Administrative 
Review, 70 FR 17971 (April 8, 2005), 
unchanged in Certain Pasta from Italy: 
Final Results of the Eighth 
Countervailing Duty Administrative 
Review, 70 FR 37084 (June 28, 2005). 
For benefits received in 1995-2004, we 
used the Italian Bankers’ Association 
(“ABI”) prime interest rate (as reported 
by the Bank of Italy), increased by the 

. average spread charged by banks on 
loans to commercial customers plus an 
amount for bank charges. See Certain 
Pasta from Italy: Preliminary Results of 
the 12th (2007) Countervailing Duty 
Administrative Review, 74 FR 25489, 
25491 (May 28, 2009) (‘12th (2007) 
Administrative Review Preliminary 
Results’’), unchanged in Certain Pasta 
from Italy: Final Results of the 12th 
(2007) Countervailing Duty 
Administrative Review, 74 FR 47204 
(September 15, 2009). The Bank of Italy 
ceased reporting this rate in 2004. See 
12th (2007) Administrative Review 
Preliminary Results, 74 FR at 25491. 
Because the ABI prime rate was no 
longer reported after 2004, for 2005-— 
2009, we have used the “Bank Interest 
Rates on Euro Loans: Outstanding 
Amounts, Non-Financial Corporations, 
Loans With Original Maturity More 
Than Five Years”’ published by the Bank 
of Italy and provided by the GOI in its 
November 1, 2010, questionnaire 
‘response at Exhibits 3, 4, 5 and 6. Id. We 
increased this rate by the mark-up and 
bank charges described above. 

Also, none of the companies reported 
loan interest rates that could be used as 
discount rates (see 19 CFR 
351.524(d)(3)(A)). Therefore, in order to 
allocate non-recurring benefits over 
time, we calculated discount rates for 
these companies by using the national 
average cost of long-term, fixed-rate 
loans pursuant to 19 CFR 
351.524(d)(3)(B). 


Analysis of Programs 


I. Programs Preliminarily Determined To 
Be Countervailable 


A. Industrial Development Grants Under 
Law 64/86 


Law 64/86 provided assistance to 
promote development in the 
Mezzogiorno (the south of Italy). Grants 
were awarded to companies 
constructing new plants or expanding or 
modernizing existing plants. Pasta 
companies were eligible for grants to 
expand existing plants but not to 
establish new plants because the market 
for pasta was deemed to be close to 
saturated. Grants were made only after . 


a private credit institution chosen by the 
applicant made a positive assessment of 
the project. 

In 1992, the Italian Parliament 
abrogated Law 64/86 and replaced it 
with Law 488/92 (see section I.B., 
below). This decision became effective 
in 1993. However, companies whose 


projects had been approved prior to 


1993 were authorized to continue 
receiving grants under Law 64/86 after 
1993. De Cecco and Pallante received 
grants under Law 64/86 that conferred 
a benefit during the POR. See De 
Cecco’s questionnaire response dated 
November 3, 2010 at Exhibit 9, and 
Pallante’s questionnaire response dated 
November 3, 2010 at Exhibit 5. - 

In the Pasta Investigation, the 
Department determined that these 
grants confer a countervailable subsidy 
within the meaning of section 771(5) of 
the Act. They are a direct transfer of 
funds from the GOI bestowing a benefit 
in the amount of the grant. See section 
771(5)(D)(i) of the Act; see also 19 CFR 
351.504(a). Also, these grants were 
found to be regionally specific within 
the meaning of section 771(5A)(D)(iv) of 
the Act. 

As stated in Live Swine from Canada,? 
“it is well-established that where the 


- Department has determined that a 


program is (or is not) countervailable, it 
is the Department's policy not to re- 
examine the issue of that program’s 
countervailability in subsequent reviews 
unless new information or evidence of 
changed circumstances is submitted 
which warrants reconsideration.”’ Also, 
this policy is reflected in the 
Department’s standard questionnaire 
used in countervailing duty 
administrative reviews which states that 
“absent new information or evidence of 
changed circumstances, we do not 
intend to reexamine the 
countervailability of programs 
previously found to be 
countervailable.”’ 4 

In this review, neither the GOI nor the 
respondent companies have provided 
new information that would warrant 
reconsideration of our determination 
that these grants are countervailable 
subsidies. 

‘In the Pasta Investigation, the 


_ Department treated the industrial 


development grants as non-recurring. 
No new information has been placed on 
the record of this review that would 
cause us to depart from this treatment. 
Therefore, we have followed the 


3 See Live Swine from Canada; Final Results of 
Countervailing Duty Administrative Reviews, 61 FR 
52408, 52420 (October:7,.1996) (“Live Swine from 
Canada’. 

4 See Department’s November 10, 2009 letter to 
the Embassy of Italy, at enclosure. 


* 


methodology described in 19 CFR 
351.524(b), which directs us to allocate 
over time those non-recurring grants 
whose total authorized amount exceeds . 
0.5 percent of the recipient’s sales in the 
year of authorization. Where the total 
amount authorized is less than 0.5 
percent of the recipient’s sales in the 
year of authorization, the benefit is 
countervailed in full (‘‘expensed’’) in 
the year of receipt. We determined that 
the grants received by De Cecco and 
Pallante under Law 64/86 exceeded 0.5 
percent of their sales in the years in 
which the grants were approved. 

Consequently, we used the grant 
methodology described in 19 CFR 
351.524(d) to allocate the benefit from 
those grants. We divided the amounts 
allocated to the POR by the respective 
total sales of De Cecco and Pallante. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from the Law 64/86 industrial 
development grants to be 0.19 percent 
ad valorem for De Cecco and 0.01 
percent ad valorem for Pallante. See De 
Cecco Preliminary Calc Memo, and 
Memorandum to the File, ‘2009 
Preliminary Results Calculation 
Memorandum for Pastificio Antonio 
Pallante S.r.L.,” dated August 1, 2011 
(“Pallante Preliminary Calc Memo’). 


B. Industrial Development Grants Under 
Law 488/92 


In 1986, the EU initiated an 
investigation of the GOI’s regional 
subsidy practices. As a result of this 
investigation, the GOI changed the 
regions eligible for regional subsidies to 
include depressed areas in central and 
northern Italy in addition to the 
Mezzogiorno. After this change, the 
areas eligible for regional subsidies are 
the same as those classified as Objective 
1 (underdeveloped regions), Objective 2 
(declining industrial regions), or . 
Objective 5(b) (declining agricultural 
regions) areas by the EU. The new 
policy was given legislative form in Law 
488/92 under which Italian companies 
in the eligible regions and sectors 
(manufacturing, mining, and certain 
business services) could apply for 
industrial development grants. 

Law 488/92 grants are made only after 
a preliminary examination by a bank 
authorized by the Ministry of Industry. 
On the basis of the findings of this 
preliminary examination, the Ministry 
of Industry ranks the companies 
applying for grants. The ranking is 
based on indicators such as the amount 
of capital the company will contribute 
from its own funds, the number of jobs 
created, regional priorities, etc. Grants 
are then made based on this ranking. De 
Cecco, Tomasello and Pallante received 
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grants under Law 488/92 that conferred 
a benefit during the POR. 

_In the Second Administrative 
Review,® the Department determined 
that Law 488/92 grants confer a 
’ countervailable subsidy within the 
meaning of section 771(5) of the Act. 
They are a direct transfer of funds from 
the GOI bestowing a benefit in the 
amount of the grant. See section 
771(5)(D)(i) of the Act; see also 19 CFR 
351.504(a). Also, these grants were 
found to be regionally specific within 
the meaning of section 771(5A)(D)(iv) of 
the Act. In the instant review, neither 
the GOI nor the respondent companies 
have provided new information which 
would warrant reconsideration of our 
determination that these grants are 
countervailable subsidies. See Live 
Swine from Canada, 61 FR at 52420. 

In the Second Administrative Review, 
the Department treated the industrial 
development grants as non-recurring. 
No new information has been placed on 
the record of this review that would 
cause us to depart from this treatment. 
Therefore, we have followed the 
methodology described in 19 CFR 
351.524(b) and because the grants’ 
received by De Cecco, Tomasello and 
Pallante under Law 488/92 exceeded 0.5 
percent of their sales in the year in 
which the grants were approved, we 
allocated the benefits over time using 
the grant methodology described in 19 
CFR 351.524(d). We divided the 
amounts allocated to the POR by the 
respective total sales of De Cecco, 
Pallante and Tomasello in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from the Law 488/92 industrial 
development grants to be 0.15 percent 
ad valorem for De Cecco, 0.31 percent 
ad valorem for Pallante, and 3.34 
percent ad valorem for Tomasello. See 
De Cecco Preliminary Calc Memo, 
Pallante Preliminary Calc Memo, and 
Tomasello Preliminary Calc Memo. 


~ 


C. Interest Contributions Under Law 
488/92 


In the second administrative review of 
this order, the Department found that 
“loans are not provided under Law 488/ 
92.”’ Second Administrative Review, 64 
FR at 17620. However, the GOI later 
provided documentation that a May 14, 
2005 Law at Article 80 and 
implementing decree changed this 
practice to permit companies to obtain 


5 See Certain Pasta from Italy: Preliminary Results 
of Countervailing Duty Administrative Review, 64 
FR 17618, 17620 (April 12, 1999) (““Second 
Administrative Review’), unchanged in Certain 
Pasta From Italy: Final Results of the Second 
Countervailing Duty Administrative Review, 64 FR 
44489 (August 16, 1999). 


loans, in addition to grants, for 
initiatives in the areas eligible for such 
assistance under Law 488/92. See 
Certain Pasta From Italy: Preliminary 
Results of the 13th (2008) 
Countervailing Duty Administrative 
Review, 75 FR 18806 (April 13, 2010), 
unchanged in Certain Pasta from Italy: 
Final Results of the 13th (2008) 
Countervailing Duty Administrative 
Review, 75 FR 37386 (June 29, 2010). 
The preliminary examination of 
companies’ loan applications by an 
authorized bank, the ranking by the 
Ministry of Economic Development, and 
the award of loans based on the ranking 
are similar to the process described for 
Law 488/92 grants (see section I.B., 
above). Id. In addition, the bank is 
responsible for assessing the company’s 
credit. Id. 


Under this modification to Law 488/ 
92, the loans must have a duration not 
exceeding 15 years and not less than six 
years. Id. The fixed-interest rates on 
these long-term loans are set at a rate of 
0.50 percent with the GOI covering the 
difference in interest amount between 
that rate and the market rate. Id. De 
Cecco received interest contributions 
under Law 488/92 during the POR. See 
De Cecco’s November 3, 2010 
questionnaire response at 14, 23-37. 


We preliminarily determine that these 
interest contributions are 
countervailable subsidies within the 
meaning of section 771(5) of the Act. . 
They are a direct transfer of funds from 
the GOI providing a benefit in the 
amount of the difference between the 
benchmark interest rate and the interest 
rate paid by the companies. See section 
751(5)(E)(ii) of the Act. Also, these 
interest contributions are regionally 
specific within the meaning of section 
771(5A)(D)(iv) of the Act because they 
are limited to companies located within 
regions which meet the criteria of 
Objective 1, Objective 2, and Objective 
5(b) areas determined by the EU. 


In accordance with 19 CFR 
351.505(c)(2) and 351.508(c)(2), we 
calculated the benefit for the POR by 
computing the difference between the 
amount of interest paid during the POR 
by De Cecco on its Law 488/92 loan and 
the amount of interest De Cecco would 
have paid at the benchmark interest 
rate. We divided the benefit received by 
De Cecco in the POR by its sales in the 
POR. . 


On this basis, we preliminarily 
determine the countervailable subsidy 
from the Law 488/92 interest 
contributions to be 0.05 percent ad 
valorem for De Cecco. See De Cecco 
Preliminary Calc Memo. 


D. Measure 3.14 of the POR Sicilia 
2000/2006 


The POR Sicilia 2000/2006 is a 
regional development program designed 
to encourage stable economic growth in 
southern Italy. See GOI fifth 
questionnaire response dated July 25, 
2011 at 1. Measure 3.14 of the POR 
Sicilia 2000/2006 provides assistance in 


_ the form of grants to companies that 


undertake approved industrial research 
projects. Companies may apply for 
funding under two provisions. The first 
provides support to companies for 
developing best practices in a number of 
fields. Most grants are given under the 
second provision, which funds 
industrial research projects, particularly 
those that are undertaken in partnership 
with other companies or with research 
institutions such as universities. See 
Tomasello questionnaire response dated 
April 13, 2011 at Exhibit 3. Tomasello 
stated that it received grants under 
Measure 3.14 in 2008 and 2009. See 
Tomasello questionnaire response dated 
April 13, 2011 at 3; see also Tomasello 
questionnaire response dated June 24, 
2011 at 4. The GOI also reported that 
Tomasello received grants under this 
program, but the amounts reported by 
the two parties differ. See GOI 
questionnaire response dated July 25, 
2011 at 4. We intend to seek 
clarification of this discrepancy for the 
final results. For purposes of these 
preliminary results, we have used the 
amount reported by Tomasello. 

Tomasello has argued that subsidies 
received under Measure 3.14 should not 
be considered countervailable because 
the grants are for precompetitive 
research and development activities. 
Section 771(5B) of the Act describes 
research and development subsidies as 
being non-countervailable; however, in 
accordance with section 771(5B)(G)(i), 
this provision regarding 
noncountervailability expired in 2000. 
Therefore, we do not consider benefits 
received under Measure 3.14 to be 
entitled to treatment as so-called “green- 
light,”’ or noncountervailable, subsidies. 

We preliminarily determine that 
grants under Measure 3.14 confer a 
countervailable.subsidy within the 
meaning of section 771(5) of the Act. 
They provide a direct transfer of funds 
from the GOI bestowing a benefit in the 
amount of the grant. They are also 
specific within the meaning of section 
771(5A)(D)(iv) of the Act because the 
GOI limits benefits under this program 
to companies in certain regions. See GOI 
fourth questionnaire response dated July 
25, 2011 at 3. 

We also preliminarily determine that 
Measure 3.14 grants are non-recurring 
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because they are exceptional events. 
Recipients must file a separate 
application for each project they seek 
funding for and cannot expect funding 
on an ongoing basis. See Tomasello 
questionnaire response dated April 13, 
2011 at 4. Therefore, we have followed 
the methodology described in 19 CFR 
351.524(b) and because the grants 
received by Tomasello under Measure 
3.14 exceeded 0.5 percent of its sales in 
the year in which the grants were 
approved, we used the grant 
methodology described in 19 CFR 
351.524(d) to allocate the benefit from 
these grants. We divided the amount 
allocated to the POR by Tomasello’s 
total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from the Measure 3.14 research grants to 
be 0.12 percent ad valorem for 
Tomasello. See Tomasello Preliminary 
Calc Memo. 


E. European Social Fund 


The European Social Fund (““ESF”’), 
one of the Structural Funds operated by 
the EU, was established to improve 
workers’ opportunities through training 
and to raise workers’ standards of living 
throughout the European Community by 
increasing their employability. There 
are six different objectives identified by 
the Structural Funds: Objective 1 covers 
projects located in underdeveloped 
regions, Objective 2 addresses areas in 
industrial decline, Objective 3 relates to 
the employment of persons under 25 
years of age, Objective 4 funds training 
for employees in companies undergoing 
restructuring, Objective 5 pertains to 
agricultural areas, and Objective 6 
pertains to regions with very low- 
population (i.e., the far north). 
Tomasello received ESF grants in 2008 
and 2009 under Objective 1 (through 
Measure 3.09 of the POR Sicilia 2000/ 
2006) for the purpose of training its 
workers in improved quality control 
techniques. See Tomasello 
questionnaire response dated April 13, 
2011 at 5 and Exhibit 4; see also GOI 
fifth questionnaire response dated July 
25, 2011 at Exhibit 2. 

In the Pasta Investigation, the 
Department determined that ESF grants 
confer a countervailable subsidy within 
the meaning of section 771(5) of the Act. 
See Pasta Investigation, 61 FR at 30294. 
We consider worker training programs 
to provide a countervailable benefit to a 
company when the company is relieved 
of an obligation it would have otherwise 
incurred. Id. Since companies normally 
incur the costs of training to enhance 
the job related skills of their own 
employees, we determine that this ESF 
grant relieves Tomasello of obligations it 


would have otherwise incurred. 
Consequently, the ESF grant is a 
financial contribution as described in 
section 771(5)(D)(i) of the Act which 
provides a benefit to the recipient in the 
amount of the grant. 

The ESF grant received by Tomasello 
provided funding from three sources: 
the EU, the GOI, and the Region of 
Sicily. Consistent with prior cases, we 
have examined the specificity of the 
ESF funding under Objective 1 
separately from any funding under other 
objectives. See Final Affirmative 
Countervailing Duty Determination: 
Certain Stainless Steel Wire Rod From 
Italy, 63 FR 40474, 40487 (July 29, 1998) 
(‘Wire Rod from Italy’’). Moreover, 
since funding for this Objective 1 grant 
was provided through the regional 
operational program from three sources, 
we have examined the specificity of the 
funding for each source of funds, 
consistent with our treatment of the ESF 
in the Second Administrative Review. 
See Second Administrative Review, 64 
FR at 44492. 

In the Pasta Investigation, the 
Department determined that the ESF 
funds for Objective 1 provided by the 
EU and the GOI are limited to 
underdeveloped regions and, hence, 
regionally specific within the meaning 
of section 771(5A)(D)(iv) ofthe Act. 
Regarding funding from the regional 
government, we requested usage 
information from the GOI on two 
occasions: first, on May 12, 2011; and 
second, on June 17, 2011. The GOI did 
not provide this information either time. 

As explained above under “Use of | 
Facts Otherwise Available and Adverse 
Inferences,” in cases where there is not 
enough information on the record for us 
to determine whether a program is 
specific (see section 776(a)(1) of the 
Act), and in cases where an interested 
party fails to provide information that 
has been requested by the Department 
by the deadline for the submission of 
that information (see section 
776(a)(2)(B) of the Act), we use facts 
otherwise available. We further 
explained that an adverse inference is 
warranted where a party fails to 
cooperate by not acting to the best of its 
ability to comply with a request for 
information from the Department. 
Therefore, we preliminarily determine 
as adverse facts available that the 
regional component of Tomasello’s ESF 
grant is also specific. 

The Department normally considers 
the benefits from worker training 
programs to be recurring. See CFR 
351.524(c)(1). However, consistent with 
the Department’s determination in Wire 
Rod From Italy that these grants relate 
to specific, individual projects, and 


based on information on the record of 
this review, we have treated these grants 
as non-recurring because each required 
separate government approval. See Wire 
Rod From Italy, 63 FR at 40487. 

Accordingly, we have followed the 
methodology described in 19 CFR 
351.524(b) and because the grants 
received by Tomasello under this 
program exceeded 0.5 percent of its 
sales in the year in which the grants 
were approved, we used the grant 
methodology described in 19 CFR 
351.524(d) to allocate the benefit from 
these grants. We divided the amount 
allocated to the POR by Tomasello’s 
total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from the ESF grants to be 0.10 percent 
ad valorem for Tomasello. See 
Tomasello Preliminary Calc Memo. 


F. Tax Credits Under Article 280 of Law 
296/2006 


Article 280 of Law 296/2006 - 
authorizes a tax credit to companies of 
up to ten percent of the costs associated 
with eligible research activities, or a tax 
credit of up to fifteen percent for 
research expenses associated with 
contracts between companies and 
research institutions. See Tomasello 
questionnaire response dated April 13, 
2011 at Exhibit 6; see also GOI 
questionnaire response dated June 13, 
2011 at Exhibit 4, and GOI fourth 
questionnaire response dated July 25, 
2011 at 6. Tomasello reported receiving 
a tax credit under this provision in 
2009. It identified the benefits as having 
been received under Legislative Decree 
76/2008, which contains regulations for 
the implementation of the credit. See 


~ Tomasello questionnaire response dated 


April 13, 2011 at 11; see also GOI fourth 
questionnaire response dated July 25, 
2011 at 6. 

We preliminarily determine that tax 
credits under Article 280 of Law 296/ 
2006 confer a countervailable subsidy 
within the meaning of section 771(5) of 
the Act. The credits are a financial 
contribution in the form of revenue 
forgone (see section 771(D)(ii) of the 
Act) and they confer a financial 
contribution within the meaning of | 
section 771(5)(D)(ii) of the Act in the 
amount of the difference between the 
taxes that Tomasello paid in 2009, and 
the taxes that Tomasello would have 
been required to pay if it had not taken 
advantage of the credit. 

In its July 1, and July 25, 2011 
submissions, the GOI stated that this tax 
credit is available throughout Italy and 
is not limited by region or industrial 


- sector. However, the GOI did not 


respond to either of our requests for 
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program usage information, which we 
issued on May 12, and June 28, 2011. 

As explained above under “Use of . 
Facts Otherwise Available and Adverse 
Inferences,” in cases where there is not 
enough information on the record for us 
to determine whether a program is 
specific (see section 776(a)(1) of the 
Act), and in cases where an interested 
party fails to provide information that 
has been requested by the Department 
by the deadline for the submission of 
that information (see section 
776(a)(2)(B) of the Act), we use facts 
otherwise available. We further 
explained that an adverse inference is 
warranted where a party fails to 
cooperate by not acting to the best of its 
ability to comply with a request for 
information from the Department. 
Therefore, we preliminarily determine 
as adverse facts available that the tax 
- credits granted under Article 280 of Law 
296/2006 are specific. 

In accordance with 19 CFR 
351.524(c), we generally consider tax 
credits to confer recurring benefits. In 
order to caiculate the countervailable 
subsidy that Tomasello received, we 
divided the amount of the tax credit - 
applied by Tomasello on its 2009 tax 
return by Tomasello’s total sales in the 
POR. 

On this basis, we preliminarily. 
determine the countervailable subsidy 
from Article 280 of Law 296/2006 to be 
0.68 percent ad valorem for Tomasello. 
See Tomasello Preliminary Calc Memo. 


G. Article 14 of Law 46/1982 (Fondo 
Innovazione Tecnologica) 


Article 14 of Law 46/1982 authorized 
the creation of a revolving fund for 
technology innovation, also known as 
the “FIT Program.” Through the fund, 
the Ministry for Economic Development 
provides aid for experimental and 
industrial research projects in the form 
of soft loans, grants against interest, and 
capital grants. After an application is 
submitted to one of the banks approved 
by the Ministry to administer the 
program, the application is evaluated on 
a number of scientific, technological 
and economic criteria. Subject matter 
experts in relevant fields may be asked 
to help evaluate the technical merits of 
the proposal. Within 90 days from the 
submission of an application, the bank 
is required to report to the Ministry of 
Economic Development whether it 


believes the project is feasible. Projects — 


that pass this examination are funded in 
order of highest to lowest score, until 
the all the resources appropriated for 
the program have been exhausted. See 
GOI questionnaire response dated June 
13, 2011 at 3; see also GOI fourth 
questionnaire response dated July 25, 


2011 at 5. Tomasello reported receiving 
both a grant and a loan under Article 14 
of Law 46/1982. See Tomasello 
questionnaire response dated April 13, 
2011 at 7. The GOI also reported that 
Tomasello received a grant and a loan 
under this program, but the grant 
amounts reported by the two parties 
differ. See GOI fourth questionnaire 
response dated July 25, 2011 at Exhibit 
7. We intend to seek clarification of this 
discrepancy for the final results. 
Because the amounts reported by the 
GOI are more consistent with the 
underlying decree, we have used them 
for these preliminary results. 

In the Pasta Investigation, the 
petitioners asked us to investigate this 
program as a possible countervailable 
subsidy. We declined because we had 
found Law 46/1982 to be 
noncountervailable in a previous 
investigation. See Pasta Investigation 
Initiation, 60 FR at 30281-82. As 
previously explained, we generally will 
not re-examine the countervailability of 
a program that has been found to be 
non-countervailable. See, e.g., Live 
Swine from Canada, 61 FR at 52420. 
However, information Tomasello 
submitted in its questionnaire response 
suggested that although funds are 
available across Italy, additional funds 
are available to companies in specific 
regions. See Tomasello questionnaire 
response dated April 13, 2011, at 
Exhibit 5. Therefore, we included Law 
46/1982 among the programs for which 
we asked the GOI to provide 
information on May 12, and June 17, 
2011. 

The GOI failed to provide a timely 
response to our request for information. 
In its July 25, 2011 supplemental 
questionnaire response, the GOI 
provided limited information about this 
program, but because the deadline for 
submission of this information was July 
1, 2011, we are rejecting this 
information as untimely in accordance 
with 19 CFR 351.302(d) and 19 CFR 
351.104(a)(2)(ii)(A). 

As explained above under “Use of 
Facts Otherwise Available and Adverse 
Inferences,” in cases where there is not 
enough information on the record for us 
to determine whether a program is 
specific (see section 776(a)(1) of the 
Act), and in cases where an interested 
party fails to provide information that 
has been requested by the Department 
by the deadline for the submission of 
that information (see section 
776(a)(2)(B) of the Act), we use facts 
otherwise available. We further 


explained that an adverse inference is 


warranted where a party fails to 
cooperate by not acting to the best of its 
ability to comply with a request for 


information from the Department. . 
Therefore, we preliminarily determine 
as adverse facts available that the 
assistance received by Tomasello under 
Article 14 of Law 46/1982 is specific. 

We further determine preliminarily 
that the grants and loans provided 
under Article 14 of Law 46/1982 are 
financial contributions because they are 
a direct transfer of funds from the GOI. 
See section 771(5)(D)(i) of the Act. 

In accordance with 19 CFR 
351.504(a), the benefit provided by the 
grant is the amount of the grant. 
Moreover, because companies must file 
a separate application and receive the 
government’s express authorization for 
each grant, we preliminarily determine 
that these subsidies are non-recurring. 
Accordingly, we have followed the 
methodology described in 19 CFR 
351.524(b) and because the grants 
received by Tomasello under this 
program exceeded 0.5 percent of its 
sales in the year in which the grants 
were approved, we used the grant 
methodology described in 19 CFR 
351.524(d) to allocate the benefit from 
these grants. We divided the amount 
allocated to the POR by Tomasello’s 
total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from the Law 46/1982 research grant to 
be 0.17 percent ad valorem for 
Tomasello. See Tomasello Preliminary 
Calc Memo. 

We also preliminarily determine that 
loans under Article 14 of Law 46/1982 
convey a countervailable subsidy within 
the meaning of section 771(5) of the Act 
because they provide a benefit from the 
GOI in the amount of the difference 
between the interest a company paid on 
the loan and the interest the company 
would have paid on a comparable 
commercial loan. In accordance with 19 
CFR 351.505(c)(2), we calculated the 
countervailable benefit Tomasello 
received from this loan in the POR by 
computing the difference between the 
payments Tomasello made on the loan 
during the POR and the payments 
Tomasello would have made on a 
benchmark loan. See the ‘“‘Benchmarks 
for Long-Term Loans and Discount 
Rates’’ section of this notice above. We 
divided the benefit received by 
Tomasello by its total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from Law 46/1982 research loans to be 
0.12 percent ad valorem for Tomasello. 
See Tomasello Preliminary Calc Memo. 


H. Regional Law 15/1993, as Amended 
by Regional Law 66/1995 


Regional Law 15/1993 authorizes 
interest contributions for companies 
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that agree to consolidate their short-term 
debt. These contributions are equal to 
40 percent of the reference interest rate 
in effect on the date that the 
consolidated loan is opened. 
Participating companies may receive 
interest contributions for up to ten 
years, following a grace period of one 
year. See Tomasello questionnaire 
response dated April 13, 2011 at Exhibit 
9. According to the GOI, benefits under 
this program are limited to enterprises 
or industries within certain regions. See 
GOI fourth questionnaire response dated 
July 25, 2011 at 13. 

Tomasello has reported conflicting 
information about the interest 
contributions it received under Regional 
Law 15/1993. See Tomasello 
questionnaire response dated April 13, 
2011 at 16; see also Tomasello 
questionnaire response dated July 20, 
2011 at Exhibit 5. In light of this, and 
because we received this information 
just before our statutory deadline to 
publish the preliminary results, we have 
used the information in Tomasello’s 
earlier (April 13, 2011) questionnaire 
response to calculate the benefit it 
received under Regional Law 15/1993. 
We will seek clarification of this 
discrepancy for the final results. 

Based on information provided by the 
GOL, we preliminarily determine that 
interest contributions under Regional 
Law 15/1993 are regionally specific 
within the meaning of section 
771(5A)(D)(iv) of the Act. See GOI 
fourth questionnaire response dated July 
25, 2011 at 13. Moreover, we 
preliminarily determine that these 
interest contributions are a financial 
contribution in the form of a direct 
transfer of funds (see section 771(D)(i) of 
the Act) and they confer a benefit within 
the meaning of section 771(5)(E) of the 
Act in the amount of the contribution. 
To calculate the benefit, we divided the 
amount Tomasello received in the POR 
by its total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from interest contributions under 
Regional Law 15/1993 to be 0.06 percent 
ad valorem for Tomasello. See 
Tomasello Preliminary Calc Memo. 


I. Regional Law 34/1988 


Under Regional Law 34/1988, the 
Regional Department of Industry in 
Sicily may provide interest 
contributions to companies that belong © 
to ‘“‘Consorzi di Garanzia Fidi,”’ which 
are consortia made up of a number of 
companies. The GOI’s contributions are 
made against interest paid by 
consortium members on lines of credit 
taken out through the consortium. See 
Tomasello questionnaire response dated 


April 13, 2011 at 18; see also GOI 
questionnaire response dated June 13, 
2011 at 2. 

Tomasello has reported conflicting 
information about the interest 
contributions it received under Regional 
Law 34/1988. See Tomasello 
questionnaire response dated April 13, 
2011 at 18; see also Tomasello 
questionnaire response dated July 20, 
2011 at Exhibit 6. In light of this, and 
because we received this information 
just before our statutory deadline to 
publish the preliminary results, we have 
used the information in Tomasello’s 
earlier (April 13, 2011) questionnaire 
response to calculate the benefit it 
received under Regional Law 34/1998. 
We intend to seek clarification of this 
discrepancy for the final results. 

On May 12, 2011, we asked the GOI 
to provide a full response to the 
appropriate questionnaire appendices 
for this program. In particular, we asked 
it to describe whether benefits under 
this program are limited to companies 
in specific sectors or regions, and to 
provide us with information regarding 
how benefits under this program are 
distributed across Sicily. Although the 
GOI provided some information, it did 
not answer our questions or provide 
enough information for us to determine 
whether the program is specific. We 
asked the GOI to answer these questions 
a second time on June 28, 2011. Apart 
from providing a translation of part of 
a related law, the GOI did not respond 
to the questionnaire appendices 
altogether in its July 25, 2011 response, 
nor did it provide program usage 
information. 

As explained above under “Use of 
Facts Otherwise Available and Adverse 
Inferences,” in cases where there is not 
enough information on the record for us 
to determine whether a program is 
specific (see section 776(a)(1) of the 
Act), and in cases where an interested 
party fails to provide information that 
has been requested by the Department 
by the deadline for the submission of 
that information (see section 
776(a)(2)(B) of the Act), we use facts 
otherwise available. We further 
explained that an adverse inference is 
warranted where a party fails to 
cooperate by not acting to the best of its 
ability to comply with a request for 
information from the Department. 
Therefore, we preliminarily determine 
as adverse facts available that the 
interest contributions received by 
Tomasello under Law 34/1988 are 
specific. 

On this basis, we preliminarily 
determine that interest contributions 
under Regional Law 34/1988 confer a 
countervailable subsidy within the 


meaning of section 771(5) of the Act. 
They are a financial contribution in the 
form of a direct transfer of funds (see 
section 771(5)(D)(i) of the Act) and they 
confer a benefit within the meaning of 
section 771(5)(E)-of the Act in the 


-amount of the contribution. To calculate 


the benefit, we divided the amount 
Tomasello received in the POR by its 
total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from interest contributions under 
Regional Law 34/1988 to be 0.10 percent 
ad valorem for Tomasello. See 
Tomasello Preliminary Calc Memo. 


J. Article 23 of Legislative Decree 38/ 
2000 


Article 23 of Legislative Decree 38/ 
2000 (‘‘LD 38/2000’’) helps certain 
companies comply with the workplace 
safety regulations contained in 
Legislative Decree 626/94 by providing 
assistance to those companies. The 
program is administered by the National 
Institute for Insurance Against Injuries 
in the Workplace, or INAIL, which is an 
agency of the Italian government. In 
order to be eligible for assistance, firms 
must be operating in the agricultural or 
artisanal sectors and qualify as small- to 
medium-sized companies (i.e., they 
must have fewer than 250 employees, 
and their total annual turnover must be 
less than 40 million Euros, or they must 
have total assets of less than 27 million 
Euros). See GOI questionnaire response 
dated June 13, 2011, at 10. 

INAIL is authorized to award funds in 
the form of grants or loans. It pays all 
interest and fees on the loans directly to 
the issuing bank, effectively making the 
loans interest-free to the recipient. See 
GOI questionnaire response dated June 
13, 2011, at 10 and Exhibit 5; see also 
Tomasello questionnaire response dated 
April 13, 2011, at Exhibit 13, and ~ 
Tomasello questionnaire response dated 
June 24, 2011 at Exhibit 5. Tomasello 
and Fabianelli both reported receiving 
assistance during the POR under LD 38/ 
2000. Tomasello received a loan at zero 
percent interest for facility 
improvements, and Fabianelli received 
grants for expenses related to worker 
training. See Tomasello questionnaire 
response dated April 13, 2011 at 21; and 
Tomasello questionnaire response dated 


- June 24, 2011 at Exhibit 5; see also 


Fabianelli questionnaire response dated 
November 3, 2010 at 19. 

The GOI reported that benefits under 
LD 38/2000 are limited to companies in ~ 
the agricultural and artisanal industries, 
but did not provide us with enough 
information to determine how the 
companies in this review can be 
classified. See GOI questionnaire 
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response dated June 13, 2011 at 10. It 
also did not address our questions 
regarding whether benefits are limited 
by region, nor did it submit information 
pertaining to how benefits were 
distributed across Italy. We requested 
this information twice, in supplemental 
questionnaires dated May 12, and June 
28, 2011. Pursuant to 19 CFR 
351.502(d), we do not regard a subsidy 
as being specific under section 
771(5A)(D) of the Act solely because the 
subsidy is limited to the agricultural 
sector. However, because the GOI failed 
to provide us with enough information 
to determine how benefits are limited by 
region, and did not provide us with 
usage information, we are unable to 
determine whether benefits under this 
program are otherwise specific. 

As explained above under ‘Use of 
Facts Otherwise Available and Adverse 
Inferences,”’ in cases where there is not 
enough information on the record for us 
to determine whether a program is 
specific (see section 776(a)(1) of the 
Act), and in cases where an interested 
party fails to provide information that 
has been requested by the Department 
by the deadline for the submission of 

- that information (see section 
776(a)(2)(B) of the Act), we use facts 
otherwise available. We further 
explained that an adverse inference is 
warranted where a party fails to 
cooperate by not acting to the best of its 
ability to comply with a request for 
information from the Department. 
Therefore, we preliminarily determine 
as adverse facts available that benefits 
received by Tomasello and Fabianelli 
under LD 38/2000 are specific. 

We further determine preliminarily 
that the grants and loans provided 
under LD 38/2000 are financial 
contributions because they are a direct 
transfer of funds from the GOI. See 
section 771(5)(D)(i) of the Act. 

In accordance with 19 CFR 
351.504(a), the benefit provided by the 
grant is the amount of the grant. 
Pursuant to 19 CFR 351.524(b)(2), the 
Department will normally expense 
nonrecurring benefits provided under a 
particular subsidy program to the year 
in which benefits are received if the 
total amount approved under the 
program is less than 0.5 percent of 
relevant sales during the year in which 
the subsidy was.approved. Because the 
GOI approved Fabianelli for amounts 
equaling less than 0.5 percent of 
Fabianelli’s sales in the year in which 
the grant was approved, we have treated 
this grant as having been expensed prior 
to the POR in accordance with 19 CFR 
351.524(b)(2). Thus, no countervailable 
benefit was provided to Fabianelli 

during the POR as a result of this 


_ the program is specific within the 


program. See Business Proprietary 
Memorandum to the File, “2009 
Preliminary Results Calculation 
Memorandum for Pastificio Fabianelli 
S.p.A.” (August 1, 2011). 

We also preliminarily determine that 
loans under LD 38/2000 provide a 
countervailable subsidy within the 
meaning of section 771(5) of the Act 
because they provide a benefit from the 
GOI in the amount of the difference 
between the interest a company paid on 
the loan and the interest the company 
would have paid on a comparable 
commercial loan. In accordance with 19 
CFR 351.505(c)(2), we calculated the 
countervailable benefit Tomasello 
received in the POR by computing the 
difference between the payments 
Tomasello made on the loan during the 
POR and the payments Tomasello 
would have made on a benchmark loan. 
See the “Benchmarks for Long-Term 
Loans and Discount Rates” section of 
this notice above. We divided the 
benefit received by Tomasello by its 
total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from loans under Article 23 of 
Legislative Decree 38/2000 to be 0.10 
percent ad valorem for Tomasello. See 
Tomasello Preliminary Calc Memo. 


K. Law 289/02, Article 62, Investments 
in Disadvantaged Areas 


Article 62 of Law 289/02 provides a 
credit towards taxes payable. The law — 
was established to promote investment 
in disadvantaged areas by providing 
assistance to companies making 
investments such as the purchase of 
new equipment for existing structures or 
building new structures. Pallante 
reported receiving benefits under this 
program. See Pallante questionnaire 
response dated November 3, 2010 at 10 
and Exhibit 5; see also Pallante 
questionnaire response dated March 31, 
2011 at 3. 

We have previously determined that 
Article 62 of Law 289/02 confers a 


-countervailable subsidy. See Certain 


Pasta from Italy: Preliminary Results of 
the Tenth Countervailing Duty - 
Administrative Review, 72 FR 43616 
(August 6, 2007), unchanged in Certain 
Pasta From Italy: Final Results of the — 
Tenth Countervailing Duty 
Administrative Review, 73 FR 7251 
(February 7, 2008). The credit against 
taxes is a financial contribution within 
the meaning of section 771(5)(D)(ii) of 
the Act because it represents revenue 
foregone by the GOI and a benefit is 
conferred in the amount of the tax 
savings received by the companies per 
section 771(5)(E)(iv) of the Act. Also, 


meaning of 751(5A)(D)(iv) of the Act 
because it is limited to certain 
geographical regions in Italy, 
specifically, the regions of Calabria, 
Campania, Basilicata, Pugilia, Sicilia, 
and Sardegna, and certain 
municipalities in the Abruzzo and 
Molise region, and certain 
municipalities in central and northern 
Italy. Id. 

In the instant review, neither the GOI 
nor the respondent companies have 
provided new information which would - 
warrant reconsideration of our 
determination that this program confers 
countervailable subsidies. See Live 
Swine from Canada, 61 FR at 52420. 

In accordance with 19 CFR 
351.524(c), we generally consider tax 
credits to confer recurring benefits. 
However, pursuant to 19 CFR 
351.524(c)(2)(iii), when a subsidy is tied 
to the capital structure or capital assets 
of the firm, the Department treats the 


- subsidy as non-recurring. Thus, in 


accordance with 19 CFR 351.524(b)(2), 
we determined that the tax credit 
received by Pallante exceeded 0.5 
percent of its sales in the year in which 
the credit was approved. Therefore, we 
used the methodology described in 19 
CFR 351.524(d) to allocate the benefit 
over time, and we divided the amount 
allocated to the POR by Pallante’s total 
sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from Law 289/02 Article 62 to be 0.68 
percent ad valorem for Pallante. See 
Pallante Preliminary Calc Memo. 


L. Social Security Reductions and 


-Exemptions—Sgravi 


Italian law allows companies, 
particularly those located in the 
Mezzogiorno, to use a variety of 
exemptions from and reductions of 
payroll contributions that employers 
make to the Italian social security 
system for health care benefits, 
pensions, etc. These social security ~ 
reductions and exemptions, also known 
as sgravi benefits, are regulated by a 
complex set of laws and regulations, 
and are sometimes linked to conditions 
such as creating more jobs. We have 
found in past segments of this 
proceeding that benefits under some of 
these laws (e.g., Law 1089) are available 
only to companies located in the 
Mezzogiorno and other disadvantaged 
regions. See Pasta Investigation, 61 FR 
at 30293. Certain other laws (e.g., Law 
407/90) provide benefits to companies 
all over Italy, but the level of benefits is 
higher for companies in the 
Mezzogiorno and other disadvantaged 
regions than for companies in-other 
parts of the country. Id. at 30294. Still 
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other laws provide benefits that are not 
linked to any region. 

In the Pasta Investigation and 
subsequent reviews, the Department 
determined that certain types of social 
security reductions and exemptions 
confer countervailable subsidies within 
the meaning of section 771(5) of the Act. 
They represent revenue foregone by the 
GOI bestowing a benefit in the amount 
of the savings received by the 
companies. See section 771(5)(D)(ii) of 
the Act. Also, they were found to be 
regionally specific within the meaning 
of section 771(5A)(D)(iv) of the Act 
because they were limited to companies 
in the Mezzogiorno or because the 
higher levels of benefits were limited to 
companies in the Mezzogiorno. 

In the instant review, no party in this 
proceeding challenged our past 
determinations in the Pasta 
Investigation and subsequent reviews 
that sgravi benefits, generally, were 
countervailable for companies located 
within the Mezzogiorno. See Live Swine 
from Canada, 61 FR at. 52420. Sgravi 
benefits were provided during the POR 
under Law 407/90 to Tomasello. See 
Tomasello questionnaire response dated 
November 3, 2011 at 16. 


(1) Law 407/90 


Law 407/90 grants an exemption from 
social security taxes for three years 
when a company hires a worker who (1) 
has received wage supplementation for 
a period of at least two years, or (2) has 
been previously unemployed for a 
period of two years. A 100-percent 
exemption is allowed for companies in . 
the Mezzogiorno, while companies 
located in the rest of Italy receive a 50- 
percent reduction. 

In the Pasta Investigation, we 
determined that Law 407/90 confers a 
countervailable subsidy within the 
meaning of section 771(5) of the Act. 
See Pasta Investigation, 61 FR at 30294. 
The reduction or exemption of taxes is 
revenue foregene that is otherwise due 
and is, therefore, a financial 
contribution within the meaning of 
section 771(5)(D)(ii) of the Act. The 
benefit is the difference in the amount 
of the tax savings between companies 
located in the Mezzogiorno and 
companies located in the rest of Italy, in 
accordance with 19 CFR 351.509(a). 
Additionally, the program is regionally 
specific within the meaning of section 
771(5A)(D)(iv) of the Act because higher 
levels of benefits are limited to 
companies in the Mezzogiorno. 

In accordance with 19 CFR 
351.524(c), and consistent with our 
methodology in the Pasta Investigation 
and in subsequent administrative 
reviews, we have treated social security 


reductions and exemptions as recurring 
benefits. See, e.g., Pasta Investigation, 
61 FR at 30294. To calculate the 
countervailable subsidy for Tomasello, 
we divided the difference during the 
POR between the savings for the 
respondent company loceted in the 
Mezzogiorno and the savings a company 
located in the rest of Italy would have 
received. This amount was divided by 
Tomasello’s total sales in the POR. 

On this basis, we preliminarily 
determine the countervailable subsidy 
from Law 407/90 to be 0.01 percent ad 
valorem for Tomasello. See Tomasello 
Preliminary Calc Memo. 


II. Programs Preliminarily Determined 
To Not Confer any Benefit During the 
POR 


A. Law 317/91 Benefits for Innovative 
Investments 


In the Seventh Administrative Review, 
the Department found that Law 317/91 
allows for a capital contribution or a tax 
credit up to a maximum amount of Euro 
232,405.60 to small- and medium-sized 
industrial, commercial, and service 
companies for innovative investments. 
However, no respondents in that review 
received benefits during the POR and 
the program was not analyzed further. 
See Seventh Administrative Review, 69 
FR at 45684. Fabianelli reported that its 
subsidiary FABFIN received a grant 
under Law 317/91 in 2002. See 
Fabianelli questionnaire response dated 
November 3, 2010 at 19. 

Pursuant to 19 CFR 351.524(b)(2), the 
Department will normally expense 
nonrecurring benefits provided under a 
particular subsidy program to the year 
in which benefits are received if the 
total amount approved under the 
program is less than 0.5 percent of 
relevant sales during the year in which 
the subsidy was approved. Because the 
GOI approved Fabianelli for an amount 
equaling less than 0.5 percent of 
Fabianelli’s sales in the year in which 
the grant was approved,® we have 
treated this grant as having been 
expensed prior to the POR in 
accordance with 19 CFR 351.524(b)(2). 
Thus, no countervailable benefit was 
provided to Fabianelli during the POR 
under this program. 

In situations where any benefit to the 
subject merchandise would be so small 


® Generally, when two companies are cross- 
owned, the Department uses the combined sales of 
both companies to calculate the countervailable 
subsidy. In this case, benefits received by both 
Fabianelli and FABFIN were so small that they 
were de minimis based on the total sales of the 
recipient company alone. Therefore, we consider it 
unnecessary to use the combined sales of both 
companies because doing so would have no impact 
on Fabianelli’s subsidy rate. 


that there would be no impact on the 
overall subsidy rate, regardless of a 
determination of countervailability, it 
may not be necessary to determine 
whether benefits conferred under these 
programs to the subject merchandise are 
countervailable. See, e.g., Final Negative 
Countervailing Duty Determination; Live 
Cattle From Canada, 64 FR 57040, 
57055 (October 22, 1999) (‘‘Cattle From 
Canada Final Determination’’). In this 
instance, since any benefit conferred 
upon Fabianelli was expensed prior to 
the POR, a determination of 
countervailability would have no 
impact on the overall subsidy rate. 
Thus, consistent with our past practice, 
we do not consider it necessary to 
determine whether benefits conferred 
under this provision of Law 341/95 to 
the subject merchandise are 
countervailable. 


B. Industrial Development Grants Under 
Law 341/95 


Fabianelli informed the Department 
that it received a grant in 2004 under 
Law 341/95 for the purchase of a 
computerized management system. See 
Fabianelli questionnaire response dated 
November 3, 2011 at 20. It noted that 
these funds were received under a 
different provision than the one 
examined by the Department in the 
fourth administrative review. See 
Certain Pasta From Italy: Preliminary 
Results and Partial Rescission of 
Countervailing Duty Administrative 
Review, 66 FR 40987, 40991 (August 6, 
2001), unchanged in Fourth 
Administrative Review Final. 

Pursuant to 19 CFR 351.524(b)(2), the 
Department will normally expense 
nonrecurring benefits provided under a 
particular subsidy program to the year 
in which benefits are received if the 
total amount approved under the 
program is less than 0.5 percent of 
relevant sales during the year in which 
the subsidy was approved. Because the 
GOI approved Fabianelli for an amount 
equaling less than 0.5 percent of 
Fabianelli’s sales in the year in which 
the grant was approved, we have treated 
this grant as having been expensed prior 
to the POR in accordance with 19 CFR 
351.524(b)(2). 

In situations where any benefit to the 
subject merchandise would be so small 
that there would be no impact on the 


~ overall subsidy rate, regardless of a 


determination of countervailability, it 
may not be necessary to determine 
whether benefits conferred under these 
programs to the subject merchandise are 
countervailable. See, e.g., Cattle From 
Canada Final Determination, 64 FR at 
57055. In this instance, since any 
benefit conferred upon Fabianelli was 
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expensed prior to the POR, a 
determination of countervailability 
would have no impact on the overall 
subsidy rate. Thus, consistent with our 
past practice, we do not consider it 
necessary to determine whether benefits 
conferred under this provision of Law 
341/95 to the subject merchandise are 
countervailable. 


III. Programs Preliminarily Determined 
To Not Be Used 


We examined the following programs 
and preliminarily determined that the 
producers and/or exporters of the 
subject merchandise under review did 
not apply for or receive benefits under 
these programs during the POR: 

A. Industrial Development Loans Under 
Law 64/86 

B. Grant Received Pursuant to the 
Community Initiative Concerning 
the Preparation of Enterprises for 
the Single Market (‘‘PRISMA’’) 

C. European Regional Development 
Fund (“ERDF’’) Programma 
Operativo Plurifondo (“P.O.P.’’) 
Grant 

D. European Regional Development 
Fund (“ERDF”) Programma 
Operativo Multiregionale 
(“P.O.M.”’) Grant 

E. Certain Social Security Reductions 
and Exemptions—Sgravi (including 
Law 223/91, Article 8, Paragraph 4 
and Article 25, Paragraph 9; and 
Law 196/97) ~ 

F. Law 236/93 Training Grants 

G. Law 1329/65 Interest Contributions 

_ (“Sabatini Law’’) (Formerly Lump- 
Sum Interest Payment Under the 
Sabatini Law for Companies in 
Southern Italy) 

H. Development Grants Under Law 30 of 
1984 

I. Law 908/55 Fondo di Rotazione 
Iniziative Economiche (Revolving 
Fund for Economic Initiatives) 
Loans 

J. Brescia Chamber of Commerce 
Training Grants 

K. Ministerial Decree 87/02 

L. Law 10/91 Grants to Fund Energy 
Conservation 

M. Export Restitution Payments 

N. Export Credits Under Law 227/77 

O. Capital Grants Under Law 675/77 

P. Retraining Grants Under Law 675/77 

Q. Interest Contributions on Bank Loans 
Under Law 675/77 

R. Preferential Financing for Export 
Promotion Under Law 394/81 

S. Urban Redevelopment Under Law 
181 

T. Industrial Development Grants Under 
Law 183/76 

U. Interest Subsidies Under Law 598/94 

V. Duty-Free Import Rights 

W. Law 113/86 Training Grants 


X. European Agricultural Guidance and 
Guarantee Fund 

Y. Law 341/95 Interest Contributions on 
Debt Consolidation Loans (Formerly 
Debt Consolidation Law 341/95) 

Z. Interest Grants Financed by IRI Bonds 

AA. Article 44 of Law 448/01 

BB. Law 289/02 

(1) Article 63—Increase in 

Employment - 

CC. Law 662/96—Patti Territoriali 

DD. Law 662/96—Contratto di 
Programma 


IV. Previously Terminated Programs 


A. Regional Tax Exemptions Under 
IRAP 
B. VAT Reductions Under Laws 64/86 
and 675/55 
C. Corporate Income Tax (“IRPEG”’) 
Exemptions 
D. Remission of Taxes on Export Credit 
Insurance Under Article 33 of Law 
227/77 
E. Export Marketing Grants Under Law 
304/90 
F. Tremonti Law 383/01 
G. Social Security Reductions and 
Exemptions—Sgravi 
(1) Article 44 of Law 448/01 
(2) Law 337/90 
(3) Law 863/84 - 
(4) Law 196/97 


Preliminary Results of Review 


In accordance with 19 CFR 
351.221(b)(4)(i), we calculated 
individual subsidy rates for the 
respondents, De Cecco, Fabianelli, 
Pallante and Tomasello. 

Foy the period January 1, 2009, 
through December 31, 2009, we 
preliminarily find the net subsidy rates 
for the producers/exporters under 
review to be as follows: 


Net subsidy 
Producer/exporter rate 
(percent) 

F.lli De Cecco di Filippo Fara 

San Martino S.p.A 10.39 
Pastificio Fabianelli S.p.A ..... 0.00 
Molino e Pastificio Tomasello 

Pastificio Antonio Pallante, 

1(de minimis) 


Assessment Rates 


If these preliminary results are 
adopted in our final results of this 
review, because the countervailing duty 
rates for De Cecco and Fabianelli are 
less than 0.5 percent and are, thus, de 
minimis, the Department will instruct 
U.S. Customs and Border Protection 
(“CBP”’) to liquidate shipments of 
certain pasta by De Cecco and Fabianelli 
from January 1, 2009, through December 


31, 2009, without regard to 
countervailing duties. For all entries by 
Tomasello and Pallante, we will instruct 
CBP to assess countervailing duties on 
all shipments at the net subsidy rates 
listed above. 

- For all other companies that were not 
reviewed (except Barilla G. e R. F.lli 
S.p.A. and Gruppo Agricoltura Sana 
S.r.1., which are excluded from the 
order, and Pasta Lensi S.r.]., which was 
revoked from the order), the Department 
has directed CBP to assess 
countervailing duties on all entries 
between January 1, 2009, and December 
31, 2009, at the rates in effect at the time 
of entry. 

The Department intends to issue 
appropriate assessment instructions 
directly to CBP 15 days after publication 
of the final results of this review. 


Cash Deposit Instructions 


The Department also intends to 
instruct CBP to collect cash deposits of 
estimated countervailing duties in the 
amounts shown above with the 
exception of De Cecco and Fabianelli. 
For De Cecco and Fabianelli, no cash 
deposits of estimated duties will be 
required because their rate is de 
minimis. For all non-reviewed firms 
(except Barilla G. e R. F.lli S.p.A. and 
Gruppo Agricoltura Sana S.r.]., which 
are excluded from the order, and Pasta 
Lensi S.r.1., which was revoked from the 
order), we will instruct CBP to collect 
cash deposits of estimated 
countervailing duties at the most recent 
company-specific or all-others rate 
applicable to the company. These rates 
shall apply to all non-reviewed 
companies until a review of a company 
assigned these rates is requested. These 
cash deposit requirements, when 
imposed, shall remain in effect until 
further notice. 


Disclosure and Public Comment 


Pursuant to 19 CFR 351.224(b), the 
Department will disclose to parties to 
the proceeding any calculations 
performed in connection with these 
preliminary results within five days 
after the date of the public 
announcement of this notice. 

Pursuant to 19 CFR 351.309(c)(ii), 
interested parties may submit written 
arguments in case briefs within 30 days 
of the date of publication of this notice. 
Rebuttal briefs, limited to issues raised 
in case briefs, may be filed no later than 
five days after the date of filing the case 
briefs, in accordance with 19 CFR 
351.309(d). Parties who submit case 
briefs or rebuttal briefs in this 
proceeding are requested to submit with 
each argument: (1) A statement of the 
issue, and (2) a brief summary of the 


48142 


Federal Register/Vol. 76, No. 152/Monday, August 


8, 2011/ Notices 


argument with an electronic version 
included. Copies of case briefs and 
rebuttal briefs must be served on 
interested parties in accordance with 19 
CFR 351.303(f). 

Interested parties may request a 
hearing within 30 days after the date of 
publication of this notice, pursuant to 
19 CFR 351.310(c). 

The Department will publish a notice 
of the final results of this administrative 
review within 120 days from the 
publication of these preliminary results, 
- in accordance with section 751(a)(3) of 

the Act. 

We are issuing and publishing these 
results in accordance with sections 
751(a)(1) and 777(i)(1) of the Act and 19 
CFR 351.221(b)(4). 


Dated: August 1, 2011. 
Ronald K. Lorentzen, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. 2011-20070 Filed 8-5—11; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


international Trade Administration — 


[A-570-934] 


1-Hydroxyethylidene-1, 1- 

- Diphosphonic Acid From the People’s 
Republic of China: Final Results of 
Antidumping Duty Administrative 
Review and Final Rescission in Part 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


SUMMARY: On April 7, 2011, the 
Department of Commerce (the 
‘“Department’’) published in the Federal 
Register its preliminary results of the 
administrative,review of the 
antidumping duty order on 1- 
hydroxyethylidene-1, 1-diphosphonic 
acid (‘“‘“HEDP”’) from the People’s 
Republic of China (“PRC”), covering the 
period April 23, 2009 through March 31, 
2010.1 The Department gave interested 
parties an opportunity to comment on 
the Preliminary Results. After reviewing 
the interested parties’ comments, the 
Department has not made changes to the 
margin for the final results. The final 
dumping margin for this review is listed 
in the “Final Results of Review” section 
below. 


DATES: Effective Date: August 8, 2011. 


1 See 1-Hydroxyethylidene-1, 1-Diphosphonic 
Acid From the People’s Republic of China: 
Preliminary Results of Antidumping Duty 
Administrative Review and Intent To Rescind 
Review in Part, 76 FR 19325 (April 7, 2011) 
(“Preliminary Results”). 


FOR FURTHER {INFORMATION CONTACT: 
Shawn Higgins, AD/CVD Operations, 
Office 4, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
482-0679. 


SUPPLEMENTARY INFORMATION: 


Background 


Compass Chemical LLC (‘‘Petitioner’’) 
and Jiangsu Jianghai Chemical Group 
Co., Ltd. (“Jiangsu Jianghai’’) submitted 
case briefs on May 9, 2011 2 and rebuttal 
briefs on May 16, 2011.3 On July 1, 
2011, the Department placed additional 
information on the record.‘ Jiangsu 
Jianghai submitted comments on this 
information on July 15, 2011. 


Analysis of Comments Received 


All issues raised by parties in their 
case and rebuttal briefs are addressed in 
the Memorandum from Christian Marsh, 
Deputy Assistant Secretary for 
Antidumping and Countervailing Duty 
Operations, to Ronald K. Lorentzen, 
Deputy Assistant Secretary for Import 
Administration, ‘Issues and Decision 
Memorandum for the Final Results of 
the Antidumping Duty Administrative 
Review of 1-Hydroxyethylidene-1, 1- 
Diphosphonic Acid from the People’s 
Republic of China” (August 2, 2011) . 
(‘Issues and Decision Memorandum’’), 
which is hereby adopted by this notice. 
A list of the issues addressed in the 
Issues and Decision Memorandum is 
attached to this notice as an appendjx. 
The Issues and Decision Memorandum 
is a public document and is on file in 
the Central Records Unit, Main 
Commerce Building, Room 7046, and is 
accessible on the Web at http:// 
ia.ita.doc.gov/frn. The paper copy and 


electronic version of the memorandum . 


are identical in content. 


2 See Letter from Petitioner to the Secretary of 
Commerce, “1-Hydroxyethylidene-1, 1- 
Diphosphonic Acid from the People’s Republic of 
China” (May 9, 2011); Letter from Jiangsu Jianghai 
to the Secretary of Commerce, ‘‘1- : 
Hydroxyethylidene-1, 1-Diphosphonic Acid from 
the People’s Republic of China; A-570-934”’ (May 
9, 2011). 

3 See Letter from Petitioner to the Secretary of 
Commerce, ‘‘1-Hydroxyethylidene-1, 1- 
Diphosphonic Acid from the People’s Republic of 
China” (May 16, 2011); Letter from Jiangsu Jianghai 
to the Secretary of Commerce, ‘‘1- 
Hydroxyethylidene-1, 1-Diphosphonic Acid from 
the People’s Republic of China; A-570-934” (May 
16, 2011). 

4 See Memorandum from Shawn Higgins, 
International Trade Compliance Analyst, AD/CVD 
Operations, Office 4, to Interested Parties, 
“Administrative Review of the Antidumping Duty 
Order on 1-Hydroxyethylidene-1, 1-Diphosphonic 
Acid from the People’s Republic of China: Placing 
Additional Information on Record” (July 1, 2011). 


Changes Since the Preliminary Results 


Based on an analysis of the comments 
received and other information on 
record of this review, the Department 
has modified its corroboration analysis 
since the Preliminary Results. 
Specifically, the Department has © 
supplemented its corroboration analysis 
from the Preliminary Results by. using a 
surrogate value for phosphorus 
trichloride on the record of this review 
to corroborate both the surrogate value 
for phosphorus trichloride used in the 
petition and the petition’s normal 
value.® 


Scope of the Order 


The merchandise subject to the order 
includes all grades of aqueous, acidic 
(non-neutralized) concentrations of 1- 
hydroxyethylidene-1, 1-diphosphonic 
acid,® also referred to as 
hydroxethlylidenediphosphonic acid, 
hydroxyethanediphosphonic acid, 
acetodiphosphonic acid, and etidronic- 
acid. The CAS (Chemical Abstract 
Service) registry number for HEDP is 
2809-21—4. The merchandise subject to 
the order is currently classified in the 
Harmonized Tariff Schedule of the 
United States (“HTSUS”) at subheading 
2931.00.9043. It may also enter under 
HTSUS subheading 2811.19.6090. 
While HTSUS subheadings are provided 
for convenience and customs purposes 
only, the written description of the 
scope of the order is dispositive. 


Final Partial Rescission of the 
Administrative Review 


In the Preliminary Results, the 
Department stated that it intended to 
rescind this administrative review with 
respect to Changzhou Wujin Fine 
Chemical Factory Co., Ltd. (“Wujin 
Fine’’) in accordance with 19 CFR 
351.213(d)(3). No parties commented on 
the Department’s intent to rescind. 
Because there is no information or 
argument on the record of this review 
that warrants reconsideration of the 
Department’s intent to rescind, the 
Department is rescinding this 
administrative review with respect to 
Wujin Fine. 

Separate Rates 


In the Preliminary Results, the 
Department determined that Jiangsu 
Jianghai does not qualify for a separate 


rate in this review and should be treated 


as part.of the PRC-wide entity because 
it has failed to demonstrate an absence 
of de jure and de facto government 

control and did not fully participate in 


5 See infra Corroboration section; Issues and 
Decision Memorandum at Issue 4. 
6 C,HgO7P2 or C(CH3)(OH)(PO3H2)2. 
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this administrative review. Parties 
commented on the Department’s 
decision to deny Jiangsu Jianghai a 
separate rate. For the final results, the 
Department has analyzed these 
comments and continues to find that 
Jiangsu Jianghai has not qualified for a 
separate rate in this review and, 
therefore, will be treated as part of the 
PRC-wide entity.” 


Use of Facts Available and Adverse 
Facts Available (“AFA”) 


In the Preliminary Results, the 
Department preliminarily determined to 
use an inference that is adverse to the 
interests of the PRC-wide entity in 
selecting from among the facts 
otherwise available and assigned the 
PRC-wide entity an AFA rate of 72.42 
percent, which was the margin 
calculated in the petition, as adjusted by 
the Department for initiation. Parties 
commented both on the Department’s 
decision to apply AFA and the 
Department’s choice of the AFA rate 
assigned to the PRC-wide entity. For the 
final results, the Department has 
analyzed these comments and continues 
to find that it is appropriate to assign an 
AFA rate of 72.42 percent to the PRC- 
wide entity.® 


Corroboration of Secondary 
Information 


In the Preliminary Results, the 
Department preliminarily determined 
that the 72.42 percent petition rate has - 
probative value and, therefore, is 
corroborated to the extent practicable, in 
accordance with section 776(c) of the 
Act. Parties commented on the 
Department’s corroboration of the 72.42 
percent petition rate. For the final 
results, the Department has analyzed 
these comments and continues to find 
that the 72.42 percent petition rate is 
corroborated to the extent practicable.9 


Final Results of Review 


The Department has determined that 
the following weighted-average 
dumping margins exist for the period 
April 23, 2009, through March 31, 2010: 


_ Antidumping 
Exporter duty percent 
margin 
PRC-Wide Entity 1° 72.42 


7 See Issues and Decision Memorandum at Issue 
2 


8 See Issues and Decision Memorandum at Issues 
3-4. 

® See Issues and Decision Memorandum at Issue 
4. 


Assessment Rates 


Pursuant to 19 CFR 351.212, the 
Department will determine, and 
Customs and Border Protection (‘“CBP’’) 
shall assess, antidumping duties on all 
appropriate entries of subject 
merchandise in accordance with the 
final results of this review. The 
Department intends to instruct CBP to 
liquidate entries containing subject 
merchandise exported by the PRC-wide 
entity at the PRC-wide rate the 
Department determines in the final 
results of this review. The Department 
intends to issue-appropriate assessment 
instructions directly to CBP 15 days 
after publication of the final results of 
this review. 


Cash Deposit Requirements 


The following cash deposit 
requirements will be effective upon 
publication of the final results of this 
administrative review for all shipments 
of the subject merchandise from the PRC 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date, as provided for by 
section 751(a)(2)(C) of the Act: (1) For 
previously investigated or reviewed PRC 
and non-PRC exporters not listed above 
that have separate rates, the cash 
deposit rate will continue to be the 
exporter-specific rate published for the 
most recent period; (2) for all PRC 
exporters of subject merchandise which 
have not been found to be entitled to a 
separate rate, the cash deposit rate will 
be the PRC-wide rate established in the 
final results of this review (i.e., 72.42 
percent); and (3) for all non-PRC 
exporters of subject merchandise which 
have not received their own rate, the 
cash deposit rate will be the rate 
applicable to the PRC exporters that 
supplied that non-PRC exporter. These 
deposit requirements, when imposed, 
shall remain in effect until further 
notice. 


Notification to Importers 


This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 
351.402(f) to file a certificate regarding 
the reimbursement of antidumping 
duties prior to liquidation of the 
relevant entries during this review 
period. Failure to comply with this 
requirement could result in the 
Secretary presuming that 
reimbursement of antidumping duties 
occurred and, subsequently, the 
assessment of double antidumping 
duties. 

The Department is issuing and 
publishing these final results of 


10 Jiangsu Jianghai is part of the PRC-wide entity. 


administrative review in accordance 

with sections 751(a)(1) and 777(i)(1) of 

the Act and 19 CFR 351.221(b)(5). 
Dated: August 2, 2011. 

Ronald K. Lorentzen, 


Deputy Assistant Secretary for Import 
Administration. 


Appendix 


Issue 1: Whether the Department erred in 
initiating this administrative review of 
Jiangsu Jianghai 

Issue 2: Whether Jiangsu Jianghai should be 
considered part of the PRC-wide entity 

Issue 3. Whether Jiangsu Jianghai should 
receive a rate based on AFA 

Issue 4: Whether the Department should 
continue to assign the 72.42 percent 
petition rate to the PRC-wide entity as the 
AFA rate ; 


[FR Doc. 2011-20040 Filed 8-5—11; 8:45 am] 
BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-570-865] 


Certain Hot-Rolled Carbon Steel Flat 
Products From the People’s Republic 
of China: Preliminary Intent To 
Rescind the Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


SUMMARY: The Department of Commerce 
(‘Department’) is conducting an 
administrative review of the 
antidumping duty order on certain hot- 
rolled carbon steel flat products (‘‘hot- 
rolled’’) from the People’s Republic of 
China (‘‘PRC”’) for the period of review 
(““POR’’) November 1, 2009, through 
October 31, 2010. As discussed below, 
we preliminarily intend to rescind this 
review. 

DATES: Effective Date: August 8, 2011. 
FOR FURTHER INFORMATION CONTACT: Paul 
Walker or Steven Hampton, AD/CVD 
Operations, Office 9, Import 
Administration, International Trade 
Administration, Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482-0413 or (202) 482- 
0116, respectively. 

SUPPLEMENTARY INFORMATION: 


_ Background 


On November 29, 2001, the 
Department published the antidumping 
duty order on hot-rolled from the PRC. 
See Notice of the Antidumping Duty 
Order: Certain Hot-Rolled Carbon Steel 
Flat Products From the People’s 
Republic of China, 66 FR 59561 
(November 29, 2001) (‘Order’). On 
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November 30, 2010, Nucor Corporation 
(“Nucor”), domestic producers of hot- 
rolled, requested that the Department 
conduct an administrative review of 
Baosteel Group Corporation, Shanghai 
Baosteel International Economic & 
Trading Co., Ltd., and Baoshan Iron and 
Steel Co., Ltd. (collectively ““Baosteel’’).1 
On December 28, 2010, the Department 
published in the Federal Register a 
notice of initiation for an administrative 
review of the Order for the period 
November 1, 2009, through October 31, 
2010.2 On February 4, 2011, the _ 
Department released the U.S. Customs 
and Border Protection (‘‘CBP’’) data to 
parties for comments. On February 10, 
2011, Baosteel requested that the 
Department obtain the customs entry 
and commercial invoice documents 
pertaining to the CBP data. On February 
17, 2011, Baosteel submitted comments 
on the CBP data. Baosteel claimed that 
it did not export subject merchandise 
during the POR and the CBP 
information is either incorrect or relates 
to non-subject merchandise which may 
have been misclassified. On March 17, 
2011, the Department released the U.S. 
entry documents that it obtained from 
CBP. On March 24, 2011, Nucor 
submitted comments on the U.S. entry 
documents and asked the Department to 
issue a full questionnaire to Baosteel. 
On March, 28, 2011, Baosteel submitted 
rebuttal comments to Nucor’s March 24, 
2011 submission. Baosteel claimed that 
the entry documents do not reveal that 
Baosteel sold subject merchandise to the 
United States. On June 2, 2011, the 
Department released the test report and 
mill certificate for the merchandise at 
issue, which it obtained from CBP. On 
June 14, 2011, Nucor submitted 
comments on the test report and mill 
- certificate. Nucor argued that subject 
merchandise entered the United States 
and stated that the Department should 
issue questionnaires to Baosteel. On 
June 14, 2011, Baosteel also submitted 
comments on the test report and mill 
certificate. Baosteel argued that the mere 
fact that Baosteel is the manufacturer of 
the product does not show that Baosteel 
made sales of subject merchandise to 
the United States. On June 16, 2011, 
Baosteel submitted comments with an 
excerpt from a recent determination in 
which the Department clearly stated its 


1 See Certain Hot-Rolled Carbon Steel Flat 
Products from the People’s Republic of China: Final 
Rescission of Antidumping Duty Administrative 
Review, 74 FR 40165 (August 11, 2009), at n.1. 

2 See Initiation of Antidumping and 
Countervailing Duty Administrative Reviews and 
Request for Revocation In Part, 75 FR 81565 
(December 28, 2010). 


policy regarding its knowledge test for 
NME purposes. 


Scope of the Order 


The products covered by the order are 
certain hot-rolled carbon steel flat 
products of a rectangular shape, of a 
width of 0.5 inch or greater, neither 
clad, plated, nor coated with metal and 
whether or not painted, varnished, or 
coated with plastics or other non- 
metallic substances, in coils (whether or 
not in successively superimposed 
layers), regardless of thickness, and in 
straight lengths of a thickness of less 
than 4.75 mm and of a width measuring 
at least 10 times the thickness. 
Universal mill plate {i.e., flat-rolled 
products rolled on four faces or in a 
closed box pass, of a width exceeding - 
150 mm, but not exceeding 1250 mm, 
and of a thickness of not less than 4.0 
mm, not in coils and without patterns 
in relief) of a thickness not less than 4.0 
mm is not included within the scope of 
the order. Specifically included within 
the scope of the order are vacuum 
degassed, fully stabilized (commonly 
referred to as interstitial-free (‘‘IF’’)) 


' steels, high strength low alloy (“HSLA”) 


steels, and the substrate for motor 
lamination steels. IF steels are 
recognized as low carbon steels with 
micro-alloying levels of elements such 
as titanium or niobium (also commonly 
referred to as columbium), or both, 
added to stabilize carbon and nitrogen 
elements. HSLA steels are recognized as 
steels with micro-alloying levels of 
elements such as chromium, copper, ~ 
niobium, vanadium, and molybdenum. 
The substrate for motor lamination 
steels contains micro-alloying levels of 
elements such as silicon and aluminum. 
Steel products included in the scope 

of the order, regardless of definitions in 
the Harmonized Tariff Schedule of the 
United States (““HTSUS”’), are products 
in which: (i) iron predominates, by 
weight, over each of the other contained 
elements; (ii) the carbon content is 2 
percent or less, by weight; and, (iii) 
none of the elements listed below 
exceeds the quantity, by weight, 
respectively indicated: 

1.80 percent of manganese, or 

2.25 percent of silicon, or 

1.00 percent of copper, or 

0.50 percent of aluminum, or 

1.25 percent of chromium, or 

0.30 percent of cobalt, or 

0.40 percent of lead, or 


3 Certain Oil Country Tubular Goods from the 
People’s Republic of China: Final Determination of 
Sales at Less Than Fair Value, Affirmative Final 
Determination of Critical Circumstances and Final 
Determination of Targeted Dumping, 75 FR 20335 
(April 19, 2010), and accompanying Issues and 
Decision Memorandum at Comment 31. 


1.25 percent of nickel, or 

0.30 percent of tungsten, or 
0.10 percent of molybdenum, or 
0.10 percent of niobium, or 

0.15 percent of vanadium, or . 
0.15 percent of zirconium. 


All products that meet the physical 
and chemical description provided 
above are within the scope of the order 
unless otherwise excluded. The 
following products, for example, are 
outside or specifically excluded from 
the scope of the order: 

e Alloy hot-rolled steel products in 
which at least one of the chemical 
elements exceeds those listed above 
(including, e.g., American Society for 
Testing and Materials (““ASTM”’) 
specifications A543, A387, A514, A517, 
A506). 

e Society of Automotive Engineers 
(‘““SAE’’)/American Iron & Steel Institute 
(“‘AISI’’) grades of series 2300 and 
higher. 

e Ball bearing steels, as defined in the 
HTSUS. 

¢ Tool steels, as defined in the 
HTSUS. 

e Silico-manganese (as defined in the 
HTSUS) or silicon electrical steel with 
a silicon level exceeding 2.25 percent. 

e ASTM specifications A710 and 
A736. 

e USS abrasion-resistant steels (USS 
AR 400, USS AR 500). All products 
(proprietary or otherwise) based on an 
alloy ASTM specification (sample 
specifications: ASTM A506, A507). 

e Non-rectangular shapes, not in 
coils, which are the result of having 
been processed by cutting or stamping 
and which have assumed the character 
of articles or products classified outside 
chapter 72 of the HTSUS. 

The merchandise subject to the order 
is classified in the HTSUS at 
subheadings: 7208.10.15.00, 

7208.10.30.00, 7208.10.60.00, 
7208.25.30.00, 7208.25.60.00, 
7208.26.00.30, 7208.26.00.60, 
7208.27.00.30, 7208.27.00.60, 
7208.36.00.30, 7208.36.00.60, 
7208.37.00.30, 7208.37.00.60, 
-7208.38.00.15, 7208.38.00.30, 
7208.38.00.90, 7208.39.00.15, 
7208.39.00.30, 7208.39.00.90, 
7208.40.60.30, 7208.40.60.60, 
7208.53.00.00, 7208.54.00.00, 

7208.90.00.00, 7211.14.00.90, 
7211.19.15.00, 7211.19.20.00, 
7211.19.30.00, 7211.19.45.00, 
7211.19.60:00, 7211.19.75.30, 
7211.19.75.60, and 7211.19.75.90. 
Certain hot-rolled carbon steel flat 
products covered by the order, 
including: vacuum degassed fully 
stabilized; high strength low alloy; and 
the substrate for motor lamination steel 
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may also enter under the following tariff 
numbers: 7225.11.00.00, 7225.19.00.00, 
7225.30.30.50, 7225.30.70.00, 
7225.40.70.00, 7225.99.00.90, 
-7226.11.10.00, 7226.11.90.30, 
*7226.11.90.60, 7226.19.10.00, 
7226.19.90.00, 7226.91.50.00, 
7226.91.70.00, 7226.91.80.00, and 
7226.99.00.00. Subject merchandise 

- may also enter under 7210.70.30.00, 

. 7210.90.90.00, 7211.14.00.30, 
7212.40.10.00, 7212.40.50.00, and 
7212.50.00.00. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, the 
written description of the merchandise 
subject to the order is dispositive. 


Preliminary Rescission of Review 


The Department has analyzed all of 
the information on the record regarding 
alleged U.S. entries of subject 
merchandise during the POR by 
Baosteel. As noted above, the 
Department placed information on the 
record from CBP that indicated that 
subject merchandise produced by 
Baosteel may have entered the United 
States during the POR. Because the 
information found in the CBP 
documentation is proprietary, for 
further discussion of this issue please 
see the Memorandum to the File, 
through Scot T. Fullerton, Program 
Manager, from Steven Hampton, 
International Trade Analyst, ‘Certain 
Hot-Rolled Carbon Steel Flat Products 
from the People’s Republic of China: 
Analysis of CBP Entry Documentation,”’ 
(“Analysis of CBP Entry | 
Documentation”) dated concurrently 
with this notice. Based on its analysis of 
the record information, the Department 
preliminarily finds that the merchandise 
from the entry documentation is not 

‘ subject to the scope of the antidumping 
duty order on hot-rolled carbon steel flat 
products from the PRC.4 

Because there is no information on 
the record which indicates that Baosteel. 
made sales, shipments, or entries to the 
United States of subject merchandise 
during the POR, and because Baosteel is 
the only company subject to this 
administrative review, in accordance 
with 19 CFR 351.213(d)(3) and 
consistent with our practice, we are 
preliminarily rescinding this review of 
the antidumping duty order on hot- 
rolled from the PRC for the period of 
November 1, 2009, through October 31, 
2010.5 If the Department adopts these 
preliminary results for its final results, 
the cash deposit rate for Baosteel will 


4 See Analysis of CBP Entry Documentation. 

5 See Final Rescission of Antidumping Duty 
Administrative Review: Certain Hot-Rolled Carbon 
Steel Flat Products from the People’s Republic of 
China, 72 FR 41710 (July 31, 2007). . 


continue to be the rate established in the 
most recently completed segment of this 
proceeding. If the Department continues 


to find for its final results that the 
merchandise is not subject to the scope 
of the antidumping duty order on 
certain hot-rolled carbon steel flat 
products from the PRC, we will refer 
this matter to CBP to determine the 
appropriate Customs classification for 
the merchandise in question. 


Comments 


Interested parties may submit 
comments for consideration in the 


Department’s final results not later than 


30 days after publication of this notice. 


See 19 CFR 351.309(c)(ii). Responses to 


those comments may be submitted not 
later than five days following 
submission of the comments. See 19 
CFR 351.309(d). All written comments 
must be submitted in accordance with 
19 CFR 351.303, and must be served on 
interested parties on the Department’s 
service list in accordance with 19 CFR 


351.303(f)(3). Interested parties may also 


request a hearing within 30 days of 
publication of this notice. See 19 CFR 
351.310. The Department will issue the 
final results of this administrative 


review, which will include the results of 


its analysis of issues raised in any such 
comments, within 120 days of 
publication of the preliminary results, 
and will publish these results in the 
Federal Register. 


Notification to Importers 


This notice serves as a preliminary 
reminder to importers of their 
responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 


antidumping duties prior to liquidation © 


of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Secretary’s presumption that 
reimbursement of antidumping duties 


occurred and the subsequent assessment 


of double antidumping duties. 


This notice is published in 
accordance with sections 751 and 
777(i)(1) of the Tariff Act of 1930, as 
amended, and 19 CFR 351.213(d)(4). 


Dated: July 29, 2011. 
Ronald K. Lorentzen, 


Deputy Assistant Secretary for Import 


Administration. 


‘(FR Doc. 2011-20076 Filed 8-511; 8:45 am] 


BILLING CODE 3510-DS-P 


DEPARTMENT OF COMMERCE 
International Trade Administration 


North American Free-Trade 
Agreement, Article 1904; Binational 
Panel Reviews: Notice of Termination 
of Panel Review 


AGENCY: NAFTA Secretariat, United 
States Section, International Trade 
Administration, Department of 
Commerce. 


ACTION: Notice of Termination of Panel 
Review of the Final Results of the first 
administrative review of the 
antidumping duty order on Citric Acid 
and Certain Citrate Salts from Canada, 
Secretariat File No. USA—CDA-—2011-— 
1904-03. 


SUMMARY: Pursuant to the negotiated 
settlement between the United States 
and Canadian industries, the panel 
review of the above-noted case is 
terminated as of August 2, 2011. No 
panel has been appointed to review this 
panel. 


FOR FURTHER INFORMATION CONTACT: 
Ellen Bohon, United States Secretary, 
NAFTA Secretariat, Suite 2061, 14th 
and Constitution Avenue, NW., 
Washington, DC 20230, (202) 482-5438. 


SUPPLEMENTARY INFORMATION: Chapter 
19 of the North American Free-Trade 
Agreement (‘Agreement’) established a 
mechanism to replace domestic judicial 
review of final determinations in 
antidumping and countervailing duty 
cases involving imports from a NAFFA 
country with review by independent 
binational panels. When a Request for 
Panel Review is filed, a panel is 
established to act in place of national 
courts to review expeditiously the final 
determination to determine whether it 
conforms to the antidumping or 
countervailing duty law of the country 
that made the determination. 

Under Article 1904 of the Agreement, 
which came into force on January 1, 
1994, the Government of the United 
States, the Government of Canada, and 
the Government of Mexico established 
Rules of Procedure for Article 1904 
Binational Panel Reviews (‘‘Rules’’). 
These Rules were published in the 
Federal Register on February 23, 1994 
(59 FR 8686). The panel review in this 
matter was requested Pursuant to these 
Rules and terminated in accordance 
with the settlement agreement. 


Dated: August 3, 2011 
Ellen Bohon, 
United States Secretary, NAFTA Secretariat. 
[FR Doc. 2011-20030 Filed 85-11; 8:45 am] 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


RIN 0648-XA620 


Endangered Species; File No. 1551 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice; receipt of application for 
permit modification. 


SUMMARY: Notice is hereby given that 
NMFS, Southeast Fisheries Science 
Center (SEFSC), 75 Virginia Beach 
Drive, Miami, FL 33149 (Responsible 
Party: Bonnie Ponwith), has requested a 
modification to scientific research 
Permit No. 1551-02. 

DATES: Written, telefaxed, or e-mail 
comments must be received on or before 
September 7, 2011. 

ADDRESSES: The application and related 
documents are available for review by 
selecting “Records Open for Public 
Comment” from the Features box on the 
Applications and Permits for Protected 
Species (APPS) home page, https:// 
apps.nmfs.noaa.gov, and then selecting 
File No. 1551-03 from the list of 
available applications. 

These documents are also available 
upon written request or by appointment 
in the following offices: 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301) 427-8401; fax (301) 713-0376; and 

Southeast Region, NMFS, 263 13th 
Avenue South, Saint Petersburg, FL 
33701; phone (727) 824-5312; fax (727) 
824-5309. 

Written comments on this application 
should be submitted to the Chief, 
Permits, Conservation and Education 
Division, at the above address. 
Comments may also be submitted by 
facsimile to (301) 713-0376, or by e- 
mail to NMFS.PriComments@noaa.gov. 
Please include the File No. in the © 
subject line of the e-mail comment. 

Those individuals requesting a public 
hearing should submit a written request 
to the Chief, Permits, Conservation and 
Education Division at the address listed 
above. The request should set forth the 
specific reasons why a hearing on this 
application would be appropriate. 

FOR FURTHER INFORMATION CONTACT: 
Amy Hapeman or Carrie Hubard, (301) 
427-8401. 

SUPPLEMENTARY INFORMATION: The 
subject modification to Permit No. 
1551-02 is requested under the 


authority of the Endangered Species Act 
of 1973, as amended (16 U.S.C. 1531 et 
seq.) and the regulations governing the 
taking, importing, and exporting of 
endangered and threatened species (50 
CFR 222-226). 

Permit No. 1551, issued on July 24, 
2008 (73 FR 44225), authorizes research 
on loggerhead (Caretta caretta), green 
(Chelonia mydas), Kemp’s ridley 
(Lepidochelys kempii), olive ridley 
(Lepidochelys olivacea), hawksbill 
(Eretmochelys imbricata), and ‘ 
leatherback (Dermochelys coriacea) sea 
turtles in coastal and inshore waters of 
the North Atlantic, Gulf of Mexico and 
Caribbean Sea. Turtles may be taken by 
harassment during aerial and vessel 
surveys and direct capture. Researchers 
may also access animals legally 
captured incidental to fishing activities. 
Researchers are authorized to conduct a 
variety of sampling and tagging 
activities in order to collect biological 
and ecological information on these 
species that will aid conservation of the 
species. 

The SEFSC requests a modification to 
the permit to increase the number of sea 
turtles (an additional 75 leatherback, 
1,150 loggerhead, 75 green, 100 Kemp’s 
ridley, and 900 unidentified hardshell 
sea turtles annually) that may be 
harassed during aerial surveys. This 
work would assess potential injury from 
Mississippi Canyon 252 oil on sea turtle 
populations in the northern Gulf of 
Mexico as part of the post-spill Natural 
Resources Damage Assessment of the BP 
Deepwater Horizon event. The 
modification would be valid through 
July 1, 2013. } 

Dated: August 2, 2011. 

P. Michael Payne, 
Chief, Permits, Conservation and Education 


Division, Office of Protected Resources, 
National Marine Fisheries Service. 


{FR Doc. 2011-20074 Filed 8—5—11; 8:45 am] 
BILLING CODE 3510-22-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


RIN 0648-XA160 


Marine Mammals; File No. 15330 


AGENC¥: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice; issuance of permit. 


SUMMARY: Notice is hereby given that a 
permit has been issued to Robin Baird, 
PhD, Cascadia Research, 2181/2 W. 4th 


_ Avenue, Olympia, WA 98501 to take 


marine mammals in the Pacific Ocean 
for the purposes of scientific research. 
ADDRESSES: The permit and related 
documents are available for review 
upon written request or by appointment 
in the following offices: See 
SUPPLEMENTARY INFORMATION. 

FOR FURTHER INFORMATION CONTACT: 
Laura Morse or Carrie Hubard, (301) 
427-8401. 

SUPPLEMENTARY INFORMATION: On 
February 25, 2011, notice was published 
in the Federal Register (76 FR 10560) 
that a request for a permit to conduct 
research on forty species of cetaceans 
and unidentified mesoplodon and 
baleen species in all U.S. and 
international waters in the Pacific 
Ocean, including Alaska, Washington, 
Oregon, California, Hawaii, and other 
U.S. territories had been submitted by 
the above-named applicant. The 
requested permit has been issued under 
the authority of the Marine Mammal 
Protection Act of 1972, as amended (16 
U.S.C. 1361 et seq.), the regulations 
governing the taking and importing of 
marine mammals (50 CFR part 216), the 
Endangered Species Act of 1973, as 
amended (ESA; 16 U.S.C. 1531 et seq.), 
the regulations governing the taking, — 
importing, and exporting of endangered 
and threatened species (50 CFR parts 
222-226), and the Fur Seal Act of 1966, 
as amended (16 U.S.C. 1151 et seq.). 

Authorized research will include 
harassment of 40 cetacean species 
through vessel approach for sighting 
surveys, photographic identification, 
behavioral research, opportunistic 
sampling (breath, sloughed skin, fecal 
material, and prey remains), and aerial 
over-flights for the purpose of locating 
animals and conducting aerial 
validation studies. All cetacean species 
(except harbor porpoise (Phocoena 
phocoena), right whales (Eubalaena 
japonica), and Cook Inlet beluga whales 
(Delphinapterus leucas)) and 
unidentified mesoplodon and baleen 
species will be targeted for dart and/or 
suction-cup tagging. Import and export 
of marine mammal prey specimens, 
sloughed skin, fecal and breath samples 
obtained is authorized. Seven species of 
pinnipeds may be incidentally harassed 
during research activities. The permit is 
valid until August 1, 2016. 

An environmental assessment (EA) 
was prepared analyzing the effects of 
the permitted activities on the human 
environment in compliance with the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et seq.). Based on 
the analyses in the EA, NMFS 
determined that issuance of the permit 
would not significantly impact the 
quality of the human environment and 
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that preparation of an environmental 
impact statement was not required. That 
determination is documented in a 
Finding of No Significant Impact 
(FONSD, signed on July 26, 2011. 

As required by the ESA, issuance of 
this permit was-based on a finding that 
such permit: (1) Was applied for in good 
faith; (2) will not operate to the 
disadvantage of such endangered 
species; and (3) is consistent with the 
purposes and policies set forth in 
section 2ofthe ESA. 

Documents may be reviewed in the 
following locations: 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301) 713-2289; fax (301) 427-2521; 

Northwest Region, NMFS, 7600 Sand 
Point Way, NE., BIN C15700, Bldg. 1, 
Seattle, WA 98115-0700; phone (206) 
526-6150; fax (206) 526-6426; 

Alaska Region, NMFS, P.O. Box 
21668, Juneau, AK 99802-1668; phone 
(907) 586-7221; fax (907) 586-7249; 

Southwest Region, NMFS, 501 West 
Ocean Blvd., Suite 4200, Long Beach, 
CA 90802-4213; phone (562) 980-4001; 
fax (562) 980-4018; and 

Pacific Islands Region, NMFS, 1601 
Kapiolani Blvd., Rm 1110, Honolulu, HI 
96814—4700; phone (808) 973-2935; fax 
(808) 973-2941. 


Dated: August 1, 2011. 
P. Michael Payne, 


Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service. 


(FR Doc. 2011-20075 Filed 8—5—11; 8:45 am] 
BILLING CODE 3510-22-P 


DEPARTMENT OF COMMERCE 
Patent and Trademark Office 


Submission for OMB Review; 
Comment Request 


The United States Patent and 
Trademark Office (USPTO) will submit 
to the Office of Management and Budget 
(OMB) for clearance the following 
proposal for collection of information 
under the provisions of the Paperwork 
Reduction Act (44 U.S.C. 35). 

Agency: United States Patent and 
Trademark Office (USPTO). 

. Title: Admittance to Practice and 
Roster of Registered Patent Attorneys 
and Agents Admitted to Practice Before 
the United States Patent and Trademark 
Office (USPTO) (Proposed Addition). 

Form Number(s): PTO-158RA. 

Type of Request: Revision of a 
currently approved collection. . 

Burden: 60 hours annually. 


Number of Respondents: 40 responses 
per year. 

Avg. Hours per Response: The USPTO 
estimates that it will take the public 
approximately 1.5 hours to complete the 
Reasonable Accommodation Request, 
depending upon the situation. 


Needs and Uses: The USPTO is 
introducing a new form, PTO-158RA 
Request for Reasonable 
Accommodation, to facilitate an 
applicant’s request for reasonable 
accommodation when they apply for the 
examination for registration to practice 
before the USPTO. This new form will 
assist applicants in providing the 
USPTO with the correct and necessary 
supporting documentation through a 
standardized format. 

The USPTO will use the information 
collected from the form to determine 
whether the applicant meets all of the 
necessary requirements for reasonable 
accommodation. 


Affected Public: Individuals or 
households. 


Frequency: On occasion. 


Respondent’s Obligation: Required to 
obtain or retain benefits. 

OMB Desk Officer: Nicholas A. Fraser, 
e-mail: 
Nicholas_A._Fraser@omb.eop.gov. 

Once submitted, the request will be 
publicly available in electronic format 
through the Information Collection 
Review page at http://www.reginfo.gov. 

Paper copies can be obtained by: 

e E-mail: : 
InformationCollection@uspto.gov. 
Include “0651-0012 proposed addition 


copy request”’ in the subject line of the 
message. 


e Mail: Susan K. Fawcett, Records 
Officer, Office of the Chief Information 
Officer, United States Patent and 
Trademark Office, P.O. Box 1450, 
Alexandria, VA 22313-1450. 

Written comments and 
recommendations for the proposed 
information collection should be sent on 
or before September 7, 2011 to Nicholas 
A. Fraser, OMB Desk Officer, via e-mail 
to Nicholas_A._Fraser@omb.eop.gov, or 
by fax to 202-395-5167, marked to the 
attention of Nicholas A. Fraser. 


Dated: August 3, 2011. 
Susan K. Fawcett, 


Records Officer, USPTO, Office of the Chief 
Information Officer. 

{FR Doc. 2011-19970 Filed 8—5—11; 8:45 am] 
BILLING CODE 3510-16-P 


DEPARTMENT OF DEFENSE 
Department of the Navy 


Notice of Intent To Grant Exclusive 
Patent License Agreement; OxiCool, 
Inc. 


AGENCY: Department of the Navy, DoD. 
ACTION: Notice. 


SUMMARY: The Department of the Navy 
gives notice of its intent to grant to 
OxiCool, Inc., of 4747 South Broad 
Street, The Navy. Yard, Building 101, 
Suite LL40, Philadelphia, PA 19112- 
103, a revocable, nonassignable, 
exclusive license, in all fields of use on 
commercial and residential air 
conditioning systems, to practice in the 
United States, the Government-Owned 
invention, as identified in U.S. Patent 
Number 7,836,732 b2: Air Conditioning 
System, issued on November 23, 2010. 
DATES: Anyone wishing to object to 
granting of this license must file written 
objections along with supporting 
evidence, if any, not later than August 
23, 2011. 
ADDRESSES: Written objections are to be 
filed with the Naval Air Warfare Center 
Aircraft Division, Office of Research and 
Technology Applications, Attn: Mr. 
Paul Fritz, Building 505, Room 117,* 
22473 Millstone Road, Patuxent River, 
MD 20670. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Paul Fritz, Naval Air Warfare Center, 
Office of Research and Technology 
Applications, Building 505, Room 117, 
22473 Millstone Road, Patuxent River, 
MD 20670. 

Authority: 35 U.S.C. 207, 37 CFR part 404. 


Dated: August 2, 2011. 
L.M. Senay, 
Lieutenant, Judge Advocate General’s Corps, 
U.S. Navy, Federal Register Liaison Officer. 
{FR Doc. 2011-20034 Filed 8—5—11; 8:45 am} 


BILLING CODE 3810-FF-P 


DEPARTMENT OF ENERGY 


Basic Energy Sciences Advisory 
Committee 


AGENCY: Department of Energy, Office of. 
Science. 


ACTION: Notice of renewal of the Basic 
Energy Sciences Advisory Committee. 


SUMMARY: Pursuant to Section 

14(a)(2)(A) of the Federal Advisory 

Committee Act (Pub. L. 92-463), and in 
accordance with Title 41, Code of 

Federal Regulations, Section 102.3 : 
65(a), and following consultation with 

the Committee Management Secretariat, 
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General Services Administration, notice 
is hereby given that the Basic Energy 
Sciences Advisory Committee will be 
renewed for a two-year period beginning 
July 29, 2011. The Committee provides 
advice and recommendations to the 
Director, Office of Science concerning 
the Basic Energy Sciences program. 
Additionally, the renewal of the Basic 
Energy Sciences Advisory Committee 
has been determined to be essential to 
the conduct of the Department’s mission 
and to be in the public interest in 
connection with the performance of 
duties imposed upon the Department of 
Energy by law and agreement. The 
Committee will operate in accordance 
with the provisions of the Federal 
Advisory Committee Act, and rules and 
regulations issued in implementation of 
that Act. 
FOR FURTHER INFORMATION CONTACT: Ms. 
- Harriet Kung, Designated Federal 
Officer, by telephone at (301) 903-3081. 
Issued at Washington, DC, on July 29, 
2011. 
Carol A. Matthews, 
Committee Management Officer. 
(FR Doc. 2011-20013 Filed 8-5—11; 8:45 am] 
‘BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- © 
Specific Advisory Board, Paducah 


AGENCY: Department of Energy (DOE). 
ACTION: Notice of open meeting. 


SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 
Board {EM SSAB), Paducah. The 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770) requires that 
public notice of this meeting be 
announced in the Federal Register. 
DATES: Thursday, August 25, 2011; 6 
p-m. 


ADDRESSES: Barkley Centre, 111 
Memorial Drive, Paducah, Kentucky 
42001 


FOR FURTHER INFORMATION CONTACT: 
Reinhard Knerr, Deputy Designated 
Federal Officer, Department of Energy 
Paducah Site Office, Post Office Box 
1410, MS-103, Paducah, Kentucky 
42001, (270) 441-6825. 


SUPPLEMENTARY INFORMATION: 

Purpose of the Board: The purpose of 
the Board is to make recommendations 
to DOE-EM and site management in the 
areas of environmental restoration, 
waste management and related 
activities. 

Tentative Agenda: 


e Call to Order, Introductions, Review 
of Agenda. 

e Deputy Designated Federal Officer’s 
Comments. 
Federal Coordinator’s Comments. 
Liaisons’ Comments. 
Administrative Issues: 
Review Work Plan. 
Subcommittee Chairs’ Comments. 
Public Comments. 
Final Comments. 
Adjourn. 


Breaks Taken as Appropriate 


Public Participation: The EM SSAB, 
Paducah, welcomes the attendance of 
the public at its advisory committee 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact Reinhard 
Knerr as soon as possible in advance of 
the meeting at the telephone number 
listed above. Written statements may be 
filed with the Board either before or 
after the meeting. Individuals who wish 
to make oral statements pertaining to 
agenda items should contact Reinhard 
Knerr at the telephone number listed 
above. Requests must be received as 
soon as possible prior to the meeting 
and reasonable provision will be made 
to include the presentation in the 
agenda. The Deputy Designated Federal 
Officer is empowered to conduct the 
meeting in a fashion that will facilitate 
the orderly conduct of business. 
Individuals wishing to make public 
comments will be provided a maximum 
of five minutes to present their 
comments. 

Minutes: Minutes will be available by 
writing or calling Reinhard Knerr at the 
address and phone number listed above. 
Minutes will also be available at the 
following Web site: http:// 
www.pgdpcab.energy.gov/ 
2011Meetings.html. 

Issued at Washington, DG, on August 2, 
2011. 

LaTanya R. Butler, 

Acting Deputy Committee Management — 
Officer. 

{FR Doc. 2011-20011 Filed 8-5-11; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Environmental Management Site- 
Specific Advisory Board, Hanford 


AGENCY: Department of Energy (DoE). 
ACTION: Notice of open meeting. 


SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 


Board (EM SSAB), Hanford. The Federal 
Advisory Committee Act (Pub. L. 92- 
463, 86 Stat. 770) requires that public 
notice of this meeting be announced in 
the Federal Register. 

DATES: 

oo September 8, 2011; 9 a.m.—5 


Friday, September 9, 2011; 8:30 a.m.—4 
p-m. 

ADDRESSES: Red Lion Hotel, 1415 5th 

Avenue, Seattle, WA 98101. 

FOR FURTHER INFORMATION CONTACT: 

Paula Call, Federal Coordinator, 

Department of Energy Richland 

Operations Office, 825 Jadwin Avenue, - 


‘P.O. Box 550, A7—75, Richland, WA, 


99352; Phone: (509) 376—2048; or E- 
mail: Paula.Call@rl.doe.gov. 
SUPPLEMENTARY INFORMATION: Purpose of 
the Board: The purpose of the Board is 
to make recommendations to DOE-EM 
and site management in the areas of 
environmental! restoration, waste 
management, and related activities. 

Tentative Agenda: 

e Annual Tri-Party Agency Year-End 
Review from the U.S. Department of 
Energy-Richland Operations Office and 
Office of River Protection and, the 
Washington State Department of | 
Ecology and the U.S. Environmental 
Protection Agency, including American 
Recovery and Reinvestment Act work 
progress. 

e Committee Updates, including: 
Tank Waste Committee; River and 
Plateau Committee; Health, Safety and 
Environmental Protection Committee; 
Public Involvement Committee; and 
Budgets and Contracts Committee. 

e Life-Cycle Scope, Schedule and 
Cost Report. 

e Potential Board Advice: 

© Third Comprehensive 

Environmental Response, 
Compensation, and Liability. Act 
Five-Year Review. 

© Waste Management Area-C. 

© Proposed Plan for Clean Up of 

Plutonium Sites on the Central 
Plateau. 

© EM SSAB draft letters/advice. 

e Board Business: 

© Finalize Hanford Advisory Board/ 

Tri-Party Agreement Agencies 
Fiscal Year (FY) 2012 priorities. 

© Finalize FY 2012 work plan and 

calendar. 

© Process Manual Revisions 

Discussion. 

e Issue Manager. 

e Advice Development. 

Public Participation: The meeting is 
open to the public. The EM SSAB, 
Hanford, welcomes the attendance of 
the public at its advisory committee 
meetings and will make every effort to 
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accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact Paula Call at 
least seven days in advance of the 
meeting at the phone number listed 
above. Written statements may be filed 
with the Board either before or after the 
meeting. Individuals who wish to make 
oral statements pertaining to agenda 
items should contact Paula Call at the 
address or telephone number listed 
above. Requests must be received five 
days prior to the meeting and reasonable 
provision will be made to include the 
presentation in the agenda. The Deputy 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Individuals 
wishing to make public comments will 
be provided a maximum of five minutes 
to present their comments. 

Minutes: Minutes will be available by 
writing or calling Paula Call’s office at 
the address or phone number listed 
above. Minutes will also be available at 
the following Web site: http://www. 
hanford.gov/?page=451. 

ssued at Washington, DC, on August 2, 
2011. 
LaTanya R. Butler, 
Acting Deputy Committee Management 
Officer. 
{FR Doc. 2011-20020 Filed 8-5—11; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Office of Energy Efficiency and 
Renewable Energy 


[Case No. CW-020] | 


Notice of Petition for Waiver of 
Samsung Electronics America, Inc. 
From the Department of Energy — 
Residential Clothes Washer Test 
Procedure, and Grant of Interim Waiver 


AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department of 
Energy. 

ACTION: Notice of petition for waiver, 
notice of grant of interim waiver, and 
request for comments. 


SUMMARY: This notice announces receipt 
of and publishes the Samsung 
Electronics America, Inc. (Samsung) 
petition for waiver and application for 
interim waiver (hereafter, ‘‘petition’’) 
from specified portions of the U.S. 
Department of Energy (DOE) test 
procedure for determining the energy 
consumption of clothes washers. 
Today’s notice also grants an interim 
waiver of the clothes washer test 
procedure. Through this notice, DOE 


also solicits comments with respect to 
the Samsung petition. 


DATES: DOE will accept comments, data, 
and information with respect to the 
Samsung petition until September 7, 
2011. 


ADDRESSES: You may submit comments, 
identified by case number CW-020, by 
any of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: AS_Waiver_Requests@ee. 
doe.gov Include ‘‘Case No. CW-020” in 
the subject line of the message. 

e Mail: Ms. Brenda Edwards, U.S. 
Department of Energy, Building 
Technologies Program, Mailstop EE-2J/ 
1000 Independence Avenue, SW., 
Washington, DC 20585-0121. 
Telephone: (202) 586-2945. Please 
submit one signed original paper copy. 

e Hand Delivery/Courier: Ms. Brenda 
Edwards, U.S. Department of Energy, 
Building Technologies Program, 950 
L’Enfant Plaza, SW., Suite 600, 
Washington, DC 20024. Please submit 
one signed original paper copy. 

Instructions: All submissions received 
should include the agency name and 
case number for this proceeding. Submit 
electronic comments in WordPerfect, 
Microsoft Word, Portable Document 
Format (PDF), or text (American 
Standard Code for Information 
Interchange (ASCII) file format and 
avoid the use of special characters or 
any form of encryption. Wherever 
possible, include the electronic 
signature of the author. DOE does not 
accept telefacsimiles (faxes). 

Any person submitting written 
comments must also send a copy to the 
petitioner, pursuant to 10 CFR 
430.27(d). The contact information for 
the petitioner is: Michael Moss, Director 
of Corporate Environmental Affairs, 
Samsung Electronics America, Inc., 
18600 Broadwick Street, Rancho 
Dominguez, CA 90220. 

According to 10 CFR'1004.11, any 
person submitting information that he 
or she believes to be confidential and 
exempt by law from public disclosure 
should submit two copies to DOE: One 
copy of the document including all the 
information believed to be confidential, 
and one copy of the document with the 
information believed to be confidential 
deleted. DOE will make its own 
determination about the confidential 
status of the information and treat it 
according to its determination. 

Factors of interest to DOE when 
evaluating requests to treat submitted 
information as confidential include: (1) 
A description of the items; (2) whether 
and why such items are customarily 


treated as confidential within the 

industry; (3) whether the information is 

generally known by or available from 
other sources; (4) whether the 
information has previously been made 
available to others without obligation 
concerning its confidentiality; (5) an 
explanation of the competitive injury to 
the submitting person which would 
result from public disclosure; (6) a date 
upon which such information might 
lose its confidential nature due to the 
passage of time; and (7) why disclosure 
of the information would be contrary to 
the public interest. 

Docket: For access to the docket to 
review the background documents 
relevant to this matter, you may visit the 
U.S. Department of Energy, 950 L’Enfant 
Plaza, SW., (Resource Room of the 
Building Technologies Program), 
Washington, DC 20024; (202) 586-2945, 
between 9 a.m. and 4 p.m., Monday 
through Friday, except Federal holidays. 
Available documents include the 
following items: (1) This notice; (2) 
public comments received; (3) the 
petition for waiver and application for 
interim waiver; and (4) prior DOE 
waivers and rulemakings regarding 
similar clothes washer products. Please 
call Ms: Brenda Edwards at the above 
telephone number for additional 
information regarding visiting the 
Resource Room. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Michael G. Raymond, U.S. 
Department of Energy, Building - 
Technologies Program, Mail Stop EE— 
2J, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0121. - 
Telephone: (202) 586-9611. E-mail: 
Michael.Raymond@ee.doe.gov. 

Ms. Elizabeth Kohl, U.S. Department of 
Energy, Office of the General Counsel, 
Mail Stop GC-71, Forrestal Building, 
1000 Independence Avenue, SW., 
Washington, DC 20585-0103. 
Telephone: (202) 586-7796. E-mail: 
Elizabeth.KohI@hq.doe.gov. 

SUPPLEMENTARY INFORMATION: 


I. Background and Authority 


Title III, part B of the Energy Policy 
and Conservation Act of 1975 (EPCA), 
Public Law 94—163 (42 U.S.C. 6291-— 
6309, as codified), established the 
Energy Conservation Program for 
Consumer Products Other Than 
Automobiles, a program covering most 
major household appliances, which 
includes the clothes washers that are the 
focus of this notice.’ Part B includes 
definitions, test procedures, labeling ~ 
provisions, energy conservation 


1 For editorial reasons, upon codification.in the 
U.S. Code, part B was re-designated part A. 
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standards, and the authority to require 
information and reports from 
manufacturers. Further, part B 
authorizes the Secretary of Energy to 
prescribe test procedures that are 
reasonably designed to produce results 
which measure energy efficiency, 
energy use, or estimated operating costs, 
and that are not unduly burdensome to 
conduct. (42 U.S.C. 6293(b)(3)). The test 
procedure for automatic and semi- _ 
automatic clothes washers is contained 
in 10 CFR part 430, subpart B, appendix 
ji. 


The regulations set forth in 10 CFR 
part 430.27 contain provisions that 
enable a person to seek a waiver from 
the test procedure requirements for 
covered consumer products. A waiver 
will be granted by the Assistant 
Secretary for Energy Efficiency and 
Renewable Energy (the Assistant 
Secretary) if it is determined that the 
basic model for which the petition for 
waiver was submitted contains one or 
more design characteristics that 
prevents testing of the basic model 
according to the prescribed test 
procedures, or if the prescribed test 
procedures may evaluate the basic 
model in a manner so unrepresentative 
of its true energy consumption 
characteristics as to provide materially 
inaccurate comparative data. 10 CFR. 
430.27(l). Petitioners must include in 
their petition any alternate test 
procedures known to the petitioner to 
evaluate the basic model in a manner 
representative of its energy 
consumption. 10 CFR 430.27(b)(1)(iii). 
The Assistant Secretary may grant the 
waiver subject to conditions, including 

-adherence to alternate test procedures. 
10 CFR 430.27(1). Waivers remain in 
effect pursuant to the provisions of 10 
CFR 430.27(m). 


The waiver process also allows the 
Assistant Secretary to grant an interim 
waiver from test procedure 
requirements to manufacturers that have 
petitioned DOE for a waiver of such 
prescribed test procedures. 10 CFR 
430.27(a)(2). An interim waiver remains 
in effect for 180 days or until DOE 
issues its determination on the petition - 
for waiver, whichever is sooner. DOE 
may extend an interim waiver for an 
additional 180 days. 10 CFR 430.27(h). 


On December 23, 2010, DOE issued 
enforcement guidance on the 
application of waivers for large-capacity 
clothes washers and announced steps to 
improve the waiver process and refrain 
from certain enforcement actions. This 
guidance can be found on DOE’s Web 
site at http://www.gc.energy.gov/1661. 
htm. 


II. Application for Interim Waiver and 


‘Petition for Waiver 


On July 20, 2010, Samsung filed a 
petition for waiver and application for 
interim waiver from the test procedure 
applicable to automatic and semi- 
automatic clothes washers set forth in 
10 CFR part 430, subpart B, appendix J1. 
In particular, Samsung requested a 
waiver to test its clothes washers for 
certain specified basic models with 
basket volumes greater than 3.8 cubic 
feet on the basis of the aforementioned 
residential test procedures, using a 
revised Table 5.1 which extends the 
range of container volumes beyond 3.8 
cubic feet. This petition was granted on 
March 10, 2011. 76 FR 13169. On 


_ February 11, 2011, Samsung filed an 


additional petition for waiver and 
application for interim waiver to expand 
the number of models subject to the 
alternative test procedure set forth in 
the company’s July 2010 petition for 
waiver. The interim waiver was granted 
on April 19, 2011. 76 FR 21881. 
Samsung filed the instant petition for 
waiver for additional products on June 
20, 2011. 

Samsung’s current petition seeks a 
waiver from the DOE test procedure 
because the mass of the test load used 
in the procedure, which is based on the 
basket volume of the test unit, is 
currently not defined for basket sizes 
greater than 3.8 cubic feet. In its 
petition, Samsung seeks a waiver for the 
specified basic models with capacities 
greater than 3.8 cubic feet. 

Table 5.1 of Appendix J1 defines the 
test load sizes used in the test procedure 
as linear functions of the basket volume. 
Samsung requests that DOE grant a 
waiver for testing and rating based on a 
revised Table 5.1, the same table as set 
forth in the waiver granted to Samsung 
on March 10, 2011. 76 FR 13169. The 
table is identical to the Table 5.1 found 
in DOE’s clothes washer test procedure 
Notice of Proposed Rulemaking (NOPR). 
75 FR 57556 (September 21, 1010), 
which was altered slightly (to correct 
rounding errors) by the supplemental 
proposed rule issued on July 26, 2011 
http://www.eere.energy.gov/buildings/ 
appliance_standards/residential/pdfs/ 
rcw_tp_snopr.pdf. 

An interim waiver may be granted if 
it is determined that the applicant will 
experience economic hardship if the 
application for interim waiver is denied, 
if it appears likely that the petition for 
waiver will be granted, and/or the 
Assistant Secretary determines that it 
would be desirable for public policy 
reasons to grant immediate relief 
pending a determination of the petition 
for waiver. (10 CFR 430.27(g)). 


DOE has determined that Samsung’s 
application for interim waiver does not 
provide sufficient market, equipment 
price, shipments, and other 
manufacturer impact information to 
permit DOE to evaluate the economic 
hardship Samsung might experience 
absent a favorable determination on its 
application for interim waiver. 
Previously, however, DOE granted an 
interim test procedure waivers to 
Whirlpool (75 FR 69653 (November 15, 
2010)), General Electric Company (GE) ° 
(75 FR 76968 (December 10, 2010)), LG 
(76 FR 11233 (March 1, 2011)), and 
Electrolux (76 FR 11440 (March 2, 
2011)) for products-with capacities 
larger than currently specified in the 
test procedure. As stated above, DOE 
granted a previous waiver to Samsung 
on March 10, 2011, and a further 
interim waiver on April 19, 2011. In 
these waivers, DOE established an 
alternate test procedure extending the 
linear relationship between the ~ 
maximum test load size and clothes 
washer container volume up to 6.0 
cubic feet, the same test procedure set 
forth in DOE’s September 2010 test 


_ procedure NOPR and requested by 


Samsung in its June 2011 petition. 

The current DOE test procedure 
specifies test load sizes only for 
machines with capacities up to 3.8 
cubic feet. For the reasons set forth in 
DOE’s September 2010 NOPR, DOE 
believes that extending the linear 
relationship between test load size and 
container capacity to larger capacities is 
valid. In addition, testing a basic model 
with a capacity larger than 3.8 cubic feet 
using the current procedure could 
evaluate the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Based on 
these considerations, and the waivers 
granted to Whirlpool, GE, Electrolux 
and LG, as well as the previous waiver 
and interim waiver granted to Samsung 
for similar models, it appears likely that 
the petition for waiver will be granted. 
As a result, DOE grants an interim 
waiver to Samsung for the basic models 
of clothes washers with container 
volumes greater than 3.8 cubic feet 
specified in its petition for waiver, 
pursuant to 10 CFR 430.27(g). DOE aiso 
provides for the use of an alternative 
test procedure extending the linear . 
relationship between test load size and 
container capacity, described below. 
Therefore, it is ordered that: — 

_ The application for interim waiver 
filed by Samsung is hereby granted for 
the specified Samsung clothes washer 
basic models, subject to the 
specifications and conditions below. 


— | 
| 

] 


Federal Register/Vol. 76, No. 152/ Monday, August 8, 2011 / Notices 


48151 


1. Samsung shall not be required to 
test or rate the specified clothes washer 
products on the basis of the test 
procedure under 10 CFR part 430 
subpart B, appendix J1. 

2. Samsung shall be required to test 
and rate the specified clothes washer 
products according to the alternate test 
procedure as set forth in section IV, 
“Alternate Test Procedure.” 

The interim waiver applies to the 
following basic model groups: WF501 

DOE makes decisions on waivers and 
interim waivers for only those models 
specifically set out in the petition, not 
future models that may or may not be 
manufactured by the petitioner. 
Samsung may submit a new or amended 
petition for waiver and request for grant 
of interim waiver, as appropriate, for 
additional models of clothes washers for 
which it seeks a waiver from the DOE 
test procedure. In addition, DOE notes 


that grant of an interim waiver or waiver 
does not release a petitioner from the 
certification requirements set forth at 10 
CFR part 429. 


Ill. Alternate Test Procedure 


EPCA requires that manufacturers use 
DOE test procedures to make 
representations about the energy 
consumption and energy consumption 
costs of products covered by the statute. 
(42 U.S.C. 6293(c)) Consistent 
representations are important for 
manufacturers to use in making 
representations about the energy 
efficiency of their products and to 
demonstrate compliance with 
applicable DOE energy conservation 
standards. Pursuant to its regulations 
applicable to waivers and interim 
waivers from applicable test procedures 
at 10 CFR 430.27, DOE will consider 
setting an alternate test procedure for 


TABLE 5.1—TEST LOAD SIZES 


Samsung in a subsequent Decision and 
Order. 

The alternate procedure approved 
today is intended to allow Samsung to 
make valid representations regarding its 
clothes washers with basket capacities 
larger than provided for in the current 
test procedure. This alternate test 
procedure is based on the expanded 
Table 5.1 of Appendix J1 that appears in 
DOE’s clothes washer test procedure 
NOPR. 75 FR 57556 (September 21, 
1010), altered slightly to correct 
rounding errors as specified in DOE’s 
supplemental proposal issued on July 
26, 2011. 

During the period of the interim 
waiver granted in this notice, Samsung 
shall test its clothes washer basic 
models according to the provisions of 10 
CFR part 430 subpart B, appendix J1, 
except that the expanded Table 5.1 
below shall be substituted for Table 5.1 
of appendix J1. 


Container volume 

liter 

>< 
0-0.8 ........ 0-22.7 
0.80-—0.90 22.7-25.5 
0.90—1.00 25.5-28.3 
1.00-—1.10 28.3-31.1 
1.10—1.20 31.1-34.0 
1.20—1.30 34.0-36.8 
1.30-1.40 36.8-39.6 
1.40-1.50 39.6—-42.5 
1.50-1.60 42.5-45.3 
1.60-1.70 45.3-48.1 
1.70—1.80 48.1-51.0 
1.80—1.90 51.0-53.8 
1.90—2.00 53.8-56.6 
2.00—2.10 56.6-59.5 
2.10—2.20 59.5-62.3 
2.20-2.30 62.3-65.1 
2.30-2.40 '65.1-68.0 
2.40—2.50 68.0—70.8 
2.50-2.60 70.8-73.6 
2.60-2.70 73.6-76.5 
2.70-2.80 76.5-79.3 
2.80-—2.90 79.3-82.1 
2.90-3.00 82.1-85.0 
3.00-3.10 85.0-87.8 
3.10—3.20 87.8-90.6 
3.20-3.30 90.6—93.4 
3.30-3.40 93.4-96.3 
3.40-3.50 96.3-99.1 
3.50-3.60 99.1-101.9 
3.60-3.70 101.9-104.8 
3.70-3.80 104.8-107.6 
3.80-3.90 107.6—110.4 
3.90-4.00 110.4-113.3 
4.00—-4.10 113.3-116.1 
4.10-4.20 116.1-118.9 
4.20—4.30 118.9-121.8 
4.30-—4.40 121.8-124.6 
4.40-—4.50 124.6-127.4 
4.50-4.60 127.4-130.3 
4.60-4.70 130.3-133.1 
4.70-4.80 133.1-135.9 


Minimum load Maximum load Average load 
kg Ib kg Ib kg 
3.00 1.36 3.00 1.36 3.00 1.36 
3.00 1.36 3.50 1.59 3.25 1.47 
3.00 1.36 3.90 LA 3.45 1.56 
3.00 1.36 4.30 1.95 3.65 1.66 
3.00 1.36 4.70 2.13 3.85 1.75 
3.00 1.36 5.10 2.31 4.05 1.84 
3.00 1.36 5.50 2.49 4.25 1.93 
3.00 1.36 5.90 2.68 4.45 2.02 
3.00 1.36 6.40 2.90 4.70 2.13 
3.00 1.36 6.80 3.08 4.90 2.22 
3.00 1.36 7.20 3.27 5.10 2.31 
3.00 1.36 7.60 3.45 5.30 2.40 
3.00 1.36 8.00 3.63 5.50 2.49 
3.00 1.36 8.40 3.81 5.70 2.59 
3.00 1.36 8.80 3.99 5.90 2.68 
3.00 1.36 9.20 4.17 6.10 2.77 
3.00 1.36 9.60 4.35 6.30 2.86 
3.00 1.36 10.00 4.54 6.50 2.95 
3.00 1.36 10.50 4.76 6.75 3.06 
3.00 1.36 10.90 4.94 6.95 3.15 
3.00 1.36 11.30 5.13 7.15 3.24 
3.00 1.36 11.70 5.31 7.35 3.33 
3.00 1.36 12.10 5.49 7.55 3.42 
3.00 1.36 12.50 5.67 tS 3.52 
3.00 1.36 12.90 5.85 7.95 3.61 
3.00 1.36 13.30 6.03 8.15 3.70 
3.00 1.36 13.70 6.21 8.35 3.79 
3.00 1.36 14.10 6.40 8.55 3.88 
3.00 1.36 14.60 6.62 8.80 3.99 
3.00 1.36 15.00 6.80 9.00 4.08 
3.00 1.36 15.40 6.99 9.20 4.17 
3.00 1.36 15.80 7.16 9.40 4.26 
3.00 _ 1.36 16.20 7.34 9.60 4.35 
3.00 1.36 16.60 7.53 9.80 4.45 
3.00 1.36 17.00 ZZ 10.00 4.54 
3.00 1.36 17.40 7.90 10.20 4.63 
3.00 1.36 17.80 8.09 10.40 4.72 
3.00 1.36 18.20 8.27 10.60 4.82 
3.00 1.36 18.70 8.46 10.85 4.91 
3.00 1.36 19.10 8.65 11.05 5.00 
3.00 1.36 19.50 8.83 11.25 5.10 
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Container volume 


Minimum load 


Maximum load 


Average load 


liter 


cu. ft. 


2< >< 


kg Ib 


kg kg 


4.80-4.90 
4.90-5.00 
5.00—-5.10 
5.10-5.20 
5.20-5.30 
5.30-5.40 
5.40-5.50 
5.50-5.60 
5.60-5.70 
5.70-5.80 
5.80-5.90 
5.90-6.00 


135.9-138.8 
138.8-141.6 
141.6-144.4 
144.4-147.2 
147.2-150.1 
150.1-152.9 
152.9-155.7 
155.7-158.6 
158.6-161.4 
161.4-164.2 
164.2-167.1 
167.1-169.9 


Notes: (1) All test load weights are bone dry weights. 
(2) Allowable tolerance on the test load weights are +0.10 Ibs (0.05 kg). 


IV. Summary and Request for 
Comments 


Through today’s notice, DOE 
announces receipt of Samsung’s petition 
for waiver from certain parts of the test 
procedure that apply to clothes washers 
and grants an interim waiver to 
Samsung. DOE is publishing Samsung’s 
petition for waiver in its entirety 
pursuant to 10 CFR 430.27(b)(1)(iv). The 
petition contains no confidential 
information. The petition includes a 
suggested alternate test procedure to 
measure the energy consumption of 
clothes washers with capacities larger 
than the 3.8 cubic feet specified in the 
current DOE test procedure. DOE is 
interested in receiving comments from 
interested parties on all aspects of the 
petition, including the suggested 
alternate test procedure and any other 
alternate test procedure. 

Pursuant to 10 CFR 430.27(b)(1)(iv), 
any person submitting written 
comments to DOE must also send a copy 
to the petitioner, whose contact 
information is included in the 
ADDRESSES section above. 

Issued in Washington, DC, on August 2, 
2011. 

Kathleen Hogan, 

Deputy Assistant Secretary for Energy 
Efficiency, Office of Technology 
Development, Energy Efficiency and 
Renewable Energy. 

June 20, 2011 

Dr. Henry Kelly, Energy Efficiency and 
Renewable Energy Department of Energy, 
1000 Independence Avenue, SW., 
Washington, DC 20585. 

Petition for Waiver and Application for 
Interim Waiver, Clothes Washers 
Capacity Greater than 3.8 Cubic Feet 

Dear Assistant Secretary Kelly: Samsung 
Electronics America, Inc., a subsidiary of 
Samsung.Electronics Co., Ltd. (Samsung), 
respectfully submits this Petition for Waiver 


Re: 


and Application for Interim Waiver to the 
Department of Energy (DOE) for the testing of 
clothes washers with capacity greater than 
3.8 cubic feet. 

The 10 CFR Part 430.27(a)(1) allows a 
person to submit a petition to waive for a 
particular basic model any requirements of 
§ 430.23 upon the grounds that the basic 
model contains one or more design 
characteristics which either prevent testing of 
the basic model according to the prescribed 
test procedures, or the prescribed test 
procedures may evaluate the basic model in 
a manner so unrepresentative of its true 
energy consumption characteristics as to 
provide materially inaccurate comparative 
data. Additionally, 10 CFR Part 430.27(b)(2) 
allows an applicant to request an Interim 
Waiver if economic hardship and/or 
competitive disadvantage is likely to result 
absent a favorable determination on the 
Application for Interim Waiver. 


Reasoning 


In order to meet current market demands, 
Samsung designed and will be marketing 
clothes washers with capacities greater than 
3.8 cubic feet. Samsung expects that the 
majority of Samsung clothes washers will be 
greater than 3.8 cubic feet in capacity. The 
current test procedure, Appendix J1 to 
Subpart B of Part 430, Table 5.1, does not 
contain load sizes for capacities greater than 
3.8 cubic feet, preventing Samsung from 
appropriately testing clothes washer models 
with capacity greater than 3.8 cubic feet. The 
Department recognized this test method 
deficiency in the Interim Waivers granted to 
Electrolux (76 FR 11440), LG (76 FR 11233), 
Whirlpool (75 FR 69653), General Electric (75 
FR 76968), and Samsung (76 FR 21881). 

The nature of this Application for Interim 
Waiver and Petition for Waiver does not 
differ from Samsung’s original Application 
for Interim Waiver and Petition for Waiver as 
published in 75 FR 57937. 


Conclusion 


Samsung requests that DOE expeditiously 
grants the requested waiver for our Samsung 
clothes washer, model WF501***. This 
request is based upon the grounds that: 


1. Current test methods for clothes washers 
do not allow testing of clothes washers with 
greater than 3.8 cubic feet capacity. 

2. DOE has already granted Samsung an 
Interim Waiver in 75 FR 57937, per Table 5.1, 
for similar models. 


Affected Persons 


Primarily affected persons in the clothes 
washers category include Alliance Laundry 
Systems, LLC., BSH Home Appliances Corp., 
Electrolux Home Products, Fisher & Paykel 
Appliances, Inc., GE Appliances, Haier 
America Trading, L.L.C., LG Electronics Inc., 
Miele Appliances, Inc., and Whirlpool 
Corporation. Samsung will notify all these 
entities as required by the Department’s rules 
and provide them with a version of this 
Petition. A copy was also provided to the 
Association of Home Appliance 
Manufacturers (AHAM). 

Sincerely, 
Michael Moss, 
Director of Corporate Environmental Affairs. 
[FR Doc. 2011-20015 Filed 8-5-11; 8:45 am] 


BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Office of Energy Efficiency and 
Renewable Energy 


[Docket Number EERE-2011-BT—NOA-— 


0049] 


Commercial Building Asset Rating 
Program 


AGENCY: Office of Energy Efficiency and 
Renewable Energy, Department o 
Energy. 
ACTION: Notice of request for 
information (RFI). 


SUMMARY: The U.S. Department of 
Energy (DOE or the Department) seeks 
to develop a voluntary National Asset 
Rating Program for Commercial 
Buildings (AR Program). The AR 
Program would establish an Asset 


48152 
19.90 9.02 11.45 5.19 
3.00 20.30 9.20 11.65 5.28 
3.00 20.70 9.39 11.85 5.38 
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3.00 21.90 9.95 12.45 5.65 
3.00 22.30 10.13 12.65 5.75 
3.00 22.80 10.32 12.90 5.84 
3.00 23.20 10.51 13.10 5.93 
3.00 23.60 10.69 13.30 6.03 
3.00 24.00 10.88 13.50 6.12 
3.00 24.40 11.06 13.70 6.21 
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Rating system for commercial buildings 
based on a national standard and would 
evaluate the physical characteristics and 
as-built energy efficiency of these 
buildings. It would also identify 
potential energy efficiency 
improvements. The goal is to facilitate 
cost-effective investment in energy 
efficiency and reduce energy use in the 
commercial building sector. DOE seeks 
comments and information related to 
the development of the AR Program. 
DATES: Written comments and 
information are requested on or before 
September 22, 2011. 

ADDRESSES: Interested persons may 
submit comments, identified by docket 
number EERE—2011—BT—NOA-—0049, by 
any of the following methods. Your 
response should be limited to 3 pages. 

e E-mail: to AssetRatingRFI-2011- 
NOA-0049@ee.doe.gov. Include EERE- 
2011-BT—NOA-—0049 in the subject line 
of the message. 

e Mail: Ms. Brenda Edwards, U.S. 
Department of Energy, Building. 
Technologies Program, Mailstop EE-2J, 
Revisions to Energy Efficiency 
Enforcement Regulations, EERE—2011-— 
BT—NOA-0049, 1000 Independence 
Avenue, SW., Washington, DC 20585- 
0121. Phone: (202) 586-2945. Please 
submit one signed paper original. 

e Hand Gomer: Ms. Brenda 
Edwards, U.S. Department of Energy, 
Building Technologies Program, 6th 
Floor, 950 L’Enfant Plaza, SW., : 
Washington, DC 20024. Phone: (202) 
586-2945. Please submit one signed 
paper original. 

Instructions: All submissions received 
must include the agency name and 
docket number. 

FOR FURTHER INFORMATION CONTACT: 
Direct requests for additional 
information may be sent to Mr. Cody 
Taylor, U.S. Department of Energy, 
Office of Energy Efficiency and 
Renewable Energy, Building 
Technologies Program, EE-2J, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0121. 
Telephone: 202-287-5842. E-mail: 
Cody. Taylor@ee.doe.gov. 


SUPPLEMENTARY INFORMATION: © 
Background 


The Department seeks to develop a 
voluntary AR Program. The AR Program 
would establish an Asset Rating system 
for commercial buildings based on a 
national standard and would evaluate 
the physical characteristics and as-built 
energy efficiency of these buildings. It 
would also identify potential energy 
efficiency improvements. The goal is to 
facilitate cost-effective investment in 
energy efficiency and reduce energy use 


- 


in the commercial building sector. The 
Asset Rating is intended to complement 
other building rating and benchmarking 
tools in the market, DOE’s Better 
Building Challenge (in which partners 
will commit to an energy savings 
pledge, assess the improvement 
opportunities across their portfolio, - 
undertake a showcase building retrofit, 
and share their progress), and DOE’s 
partnership with the Appraisal 
Foundation (which would enable 
investors, building owners and 
operators, and others to accurately 
assess the value of energy efficiency as 
part of the overall building appraisal). 
The AR Program will inform building 
owners about the energy efficiency of 
their buildings, enabling comparison of 
the energy performance between 
buildings while controlling for 
differences in building operations and- 
occupant behavior. The AR Program 
will also identify opportunities for cost- 
effective improvements in the building 
systems to increase energy efficiency. 
Voluntary green building rating 
systems and ENERGY STAR Portfolio 
Manager have been used to varying 
degrees in the building industry to 
demonstrate building sustainability and 
energy performance. For existing 
buildings, measured energy 
performance based on utility bill history 
has been the dominant way to rate 
building energy performance. However, 
when a complete and continuous utility 
history is missing (for example, a vacant 
or partly empty building or a mullti- 
tenanted building), it becomes difficult 
to evaluate building energy 
performance. Moreover, building 
stakeholders don’t have a consistent 
basis for determining whether the 
energy use differences between two 
similar buildings are associated 
primarily with installed building 
systems or with operational choices. 
This information is important for 
building owners and investors when 
making decisions about efficiency 
improvement; it also informs 
prospective buyers and tenants who 
may want to compare among existing, 
new, and renovated buildings. _ 
Therefore, a national program would 
enable building stakeholders to directly 
compare as-built energy performance of 
building systems among similar 
buildings, regardless of occupant 
behavior and building operation. 
Recent regional Asset Rating 


- initiatives, such as California’s AB 758 


and the Massachusetts Commercial 
Asset Labeling Program, indicate a 
growing interest in a national Asset 
Rating system. The AR Program would 
facilitate the evaluation of energy- 
related building characteristics, which 


include building envelope, HVAC 
systems, lighting systems, and other 
major building service related 
equipment. The program would identify 
opportunities for energy efficiency 
improvements and estimate their likely 
savings. If communicated to potential 
buyers, lessees, and lenders, the Asset 
Rating would provide information 
necessary for the real estate market to 
value building energy efficiency 
measures. 

The Department has aggressive goals 
for facilitating cost-effective energy 
savings in commercial buildings, most 
recently stated in the Better Building 
Initiative as a goal of 20% savings by 
2020. Through the AR Program, the 
Department intends to establish a 
building Asset Rating system that can be 
broadly applied to both new and 
existing commercial buildings, and 
provide affordable and reliable 
information to building stakeholders. 
The Department intends the Asset 
Rating system to work with and 


~ complement the Portfolio Manager 


Operational Rating system, once the 
Asset Rating system is sufficiently 
demonstrated. Both of these systems 
could be expected to evolve over time, 
providing opportunities for increasing 
integration. An integrated Asset and 
Operational Rating together would 
provide a feedback loop and 
accountability for building owners and 
operators to ensure that their building is 
performing as intended and meeting its 
potential. An integrated system would 
also help building operators track the 
results of upgrades and identify 
potential operation and maintenance 
problems. The Asset Rating and 
Operational Rating would together 
comprise a national building rating 
system that effectively combines the as- 
built building efficiency with a gauge of 
operational success. 

This Request for Information (RFI) 
calls on stakeholders to review the 
considered approaches and provide 
information to assist the Department in 
the development and implementation of 
this program. DOE intends to adopt or 
develop standardized approaches to 
evaluate the potential energy efficiency 
of commercial buildings, provide 
strategies to help building owners 
improve building energy efficiency, and 
establish a framework to convey the 
information to audiences at various 
levels. This RFI presents the following 
aspects of the AR Program: 

e Market needs and opportunities. 

e Guiding principles for the program. 

e Options and approaches for key 
elements of the program. 

e Pros and cons of various 
approaches. 
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e Initial proposed approach. 
e Additional work that the 
Department is considering. 

The RFI is structured as follows: 

(1) Program Overview. 

(2) Market Needs and Guiding 
Principles. 

(3) Target Audience and Building 
Types. 

(4) Basic Metrics. 

(5) Rating Methods. 

(6) Rating Scales. 

(7) Recommendations for 
Improvements. 

(8) National Commercial Building 
Energy Database. 

(9) Quality Assurance. 

(10) Potential for Additional 

‘Supported Options. 

(11) Glossary of Key Terms. 

(12) References. 

The Department will consider all 
input it receives and plans to have an 
initial program design available by the 
end of September 2011. Based on that 
program design, the Department expects 
to pilot the program in partnership with 
interested parties and ongoing 
commercial energy efficiency programs, 
beginning in January 2012. The 
Department welcomes input on issues 
or logistical concerns that could extend 
this timeframe. 


Program Overview 


Limited information on the expected 
efficiency of a building based on as-built 
building systems and opportunities for 
cost-effective energy efficiency 
improvements are identified barriers to 
energy efficiency investments. The 
Department seeks to address these 
barriers by establishing a standardized 
approach for assessing the energy 
performance of commercial building 
assets and developing an easy-to-use 
tool to help building owners and 
stakeholders identify opportunities for 
improvement. Accordingly, the AR 
Program, as considered, has three 
components: 

A rating system to compute 
building energy efficiency and convey 
energy performance information, taking 
into account the building envelope, 
mechanical and electrical systems, and 
other major energy-using equipment. 
The Department intends to seek ways 
for the Asset Rating to be used in 
coordination with the Portfolio Manager 
Operational Rating to help building 
owners understand the opportunities for 
both capital and operational 
improvements in their buildings. 

e A Web application, included as part 
of a free Asset Rating online software 

tool (AR Tool), to maintain building 
data entered by building owners or 
operators and to analyze building 


energy use, accounting for envelope, 
mechanical and electrical systems, and 
other major energy-using equipment. 
This tool would provide an energy 
rating and enable owners and operators 
to benchmark their building efficiency. 
It would be used to provide an Asset 
Rating Report. 

e A second facet of the AR Tool, 
designed to help building owners and 
operators identify and implement 
strategies to improve efficiency of their 
buildings. In addition to receiving an 
Asset Rating, building owners and 


_ investors would be able to use the tool 


to analyze the potential for capital 
improvements to increase energy 
efficiency. The potential to improve and 
the potential energy savings would be 
included in the Asset Rating Report. 
DOE intends to support continuous 
improvement of energy efficiency by 
allowing buildings to be re-rated 
following a retrofit. 


Market Needs and Guiding Principles 


The AR Program is intended to enable 
building stakeholders to directly 
compare expected as-built energy 
performance among similar buildings 
and to analyze the potential for capital 
improvements to increase energy 
efficiency cost-effectively. It would give 
building stakeholders insight into a 
property’s long-term energy cost, thus 
informing their valuation of that 
building. The AR Tool would provide 
an as-built rating, identify potential 
energy efficiency improvements, and 
provide the anticipated rating resulting 
from those improvements, illustrating 
for stakeholders the impact of potential 
capital improvements. Research 
(McCabe, 2011; McKinsey, 2009) shows 
a need to communicate energy and cost 
savings to owners, investors, financiers, 
and others to overcome market barriers 
and motivate capital investment in 
building energy efficiency. 

The AR Program is intended to 
complement and coordinate with the 
existing Operational Rating system, 
ENERGY STAR Portfolio Manager. The 
Department is aware of other rating 
systems and standards that exist or are 
under development. These include but 
are not limited to ASHRAE Building EQ, 
LEED, Green Globes, ASTM Building 
Energy Performance Assessment, 
COMNET Commercial Buildings Energy 
Modeling Guidelines and Procedures. 
The Department will consider 
developments in these rating systems 
and standards as it creates a national 
Asset Rating system. 

The primary goal of the AR Program 
is to spur commercial building energy 
improvements in construction and/or 
retrofits, so the principles that guide the 


program are based on market needs. 
These guiding principles, which drive 
the key program elements, are as 
follows. 

e Information must be credible, 
reliable, and replicable. 

e Information must be transparent 
and easy to understand. 

. Collecting information and 
generating a rating must be affordable. 

e Opportunities identified must be 
relevant and practical. 

e Program must include effective 
quality assurance. 

e Rating must recognize building 
energy performance across the full range 
of building efficiency. 

The Department welcomes 
stakeholder comments on these guiding 
principles as the framework for the 
development of the program. 


Target Audience and Building Types 


The AR Program is aimed at a variety 
of building stakeholders—owners, 
operators, investors, tenants, appraisers, 
and designers. It may also inform 
lenders, local government, utilities, and 
green building rating systems. 
Considering the variety of audiences, 
the AR Program would provide an easy- 
to-understand rating that can convey - 
building energy efficiency information 
to those in the general public who have 
no knowledge of building efficiency. 
The AR Tool would also provide 
technical information and identify 
opportunities for improvements to 
building professionals who would be 
implementing the recommendations. 
The Department seeks to develop an 
affordable system that provides a useful 
rating with minimal data collection. The 
Department is considering a two-tiered 
program. The first tier would yield a 
preliminary rating and identified 
opportunities for building 
improvements, as well as an estimate of 
the savings from the improvements. The 
preliminary rating of building efficiency 
would be based on minimum building 
information. The second tier would 
provide a certified rating after a 
qualified professional has validated the 
building information (see Quality 
Assurance section). The preliminary 
rating would give users rapid feedback 
on building efficiency and improvement 
opportunities; the second tier rating 
would be appropriate for the 
communicating the performance of the 
building to others. 

The AR Tool is not intended to 
replace any engineering analysis needed 
for building retrofits, but to provide 
building owners arid operators with a | 
quick, easy, affordable too! based on a 
national standard. The AR Tool would 
be designed for users who have basic 
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knowledge of building systems, such as 
building engineers, facility managers, or 
contractors. Assistance from 
credentialed or third party AR certifiers 
would only be needed to receive a 
certified rating. The Department intends 
to work with interested parties, 
including state and local governments, 
utilities, and energy service companies, 
to develop ways to use the AR Program 
to promote market transformation. 
Because of-the different levels of 
- complexity due to building type and 
size, the AR Tool development will first 
focus on building types that generally 
have simpler building’systems and have 
adequate information sources to 
establish a reliable rating system. These 
building types include office, school, 
retail, warehouse, and assembly. In 
time, other building types will be 
added, including data center, laboratory, 
refrigerated warehouse, health care 
lodging, food sale, food service, and 
mixed use buildings. 


Basic Metrics 


A building’s expected energy 
performance can be described in a 
variety of ways, including (1) Energy 
use; (2) energy cost; or (3) greenhouse 
gas emissions associated with the 
building’s energy use. The Department . 
is considering several options for 
representing building energy 
performance, as described below. 


Energy Metric—Source or Site Energy 
Use 


An energy metric is the most 
straightforward way to represent 
building energy performance. Three 
building energy metrics to be 
considered are site energy use, net 
onsite energy use, and source energy 
use. Site energy use can be directly 
calculated using the sum of electricity 
natural gas and any other fuels used. If 
renewable energy is generated onsite, 
the expected energy generati6n and net 
energy use can also be calculated. Using 
a source energy metric requires the use 
of a conversion factor to convert site 
electricity use to a source equivalent, 
which would allow consumers to more 
equitably consider all fuel types and the 
environmental consequences of 
electricity generation. Although site 
energy is most closely related to the 
values that customers see on their 
energy bills for each fuel type, using 
source energy as a metric more closely 
reflect the cost tradeoffs among different 
fuels and the long-term cost 
implications of different energy choices. 
Regional source-to-site conversion 
factors vary and the offsite generation 
mix is generally not controlled by the 
consumer. Although regional source 


conversion factors more accurately 
represent actual energy use, a national 
conversion factor allows comparison 
across the nation and ensures that a 
building does not receive a relatively 
low rating just because of its location. 

The Department plans to use source 
energy with a national source-to-site 
conversion factor as the basic metric 
because source energy can most 
accurately represent.total energy use of 
a building and the related 
environmental impacts. Also, using 
source energy makes the Asset Rating 
system compatible with ENERGY STAR 
Portfolio Manager, which adopted 
source energy as its basic metric. Source 
energy use is familiar to building 
owners and operators who have been 
using Portfolio Manager or other 
building rating systems relying on 
Portfolio Manager. The Department 
welcomes stakeholder comments on the 
energy metric for Asset Rating. 


Cost Metric 


Consumers are generally more 
familiar with cost metrics. However, 
energy costs for commercial buildings 
vary considerably in different parts of 
the country and change over time, 
including over the course of the day. 
Without much more specific 
information about a building’s 
operations and its time-dependent per- 
unit energy prices, energy cost does not 
provide a durable, comparable metric 
upon which to base a rating. A cost 
metric alone cannot directly be used to 
judge building energy performance or 
guide building owners’ investment 
decisions. 

For the above reasons, the Department 
does not intend to choose cost 
information as the primary metric for 
the program. However, the Department 
is exploring how to use cost information 
to assess opportunities to improve 
building energy efficiency and describe 
the likely cost savings associated with 
these improvements. Though the actual 


- Asset Rating would not be affected by 


energy or equipment costs, both of these 
costs may be used to perform a life cycle 
cost analysis, the results of which could 
be used to propose opportunities for 
cost-effective energy savings. 


Greenhouse Gas Metric 


Energy use significantly contributes to 
greenhouse gas emissions, and the AR 
Program would provide an opportunity 
to educate consumers and help them 
reduce their emissions. Using a 
greenhouse gas metric as the primary 
program metric would most closely link 
the Asset Rating to associated 
environmental impact. However, the 
primary focus of the AR program is cost- 


effective energy efficiency 
improvements, which is not perfectly 
aligned with a greenhouse gas metric. 

As noted by the Northeast Energy 
Efficiency Partnerships using a 
greenhouse gas metric can “confuse the 
existence of non-carbon power 
sources—including large hydropower 
and nuclear power—with actual energy _ 
savings.” (Dunsky, et al, 2009). 

Therefore, the Department does not 
intend to choose greenhouse gas 
information as the primary metric for 
the program. However, the Department 
is exploring ways to support greenhouse 
gas information as an optional element 
of the program based on a partner’s 
interest. 

Initial Approach: The Department 
intends to use source energy use 
intensity as the primary performance 
metric. Onsite renewable energy 
generation may be recognized, but 
separately from the rating calculation. 
The Department welcomes stakeholder 
comments on the above metrics. 


Rating Methods 


Various rating methods are possible. 
All methods share some characteristics, 
such as: 

e A data collection phase in which 
the user defines key building 
characteristics. 

e An energy use prediction phase. 

A comparison/rating phase. 

For the data collection phase, the user 
would enter the characteristics of the 
building being examined; these values 
would then be used in conjunction with 
a set of default building characteristics 
to develop the required inputs for the 
energy use prediction phase. The user 
inputs would fall into six broad 
categories: 

e General characteristics (use type, 
location, age, available fuels, etc.). 

e Design characteristics (geometry, 
orientation, window to wall ratio, 
structure type, etc.). 

e Envelope elements (window types, 
wall constructions, roof constructions, 
etc.). 

e HVAC system characteristics 
(technology used, fuel type, efficiency, 
etc.). 

e Lighting system characteristics 
(lamp type, numbers of lights, sensors 
and controls, etc.). 

e Service hot water (fuel type, 
efficiency, storage capacity, etc.). 

In addition to the above user inputs, 
a set of internal values would be used 
in the analysis. The internal values are 
based purely on a building’s use type 
and would be held constant across all 
models of buildings with similar 
functions. This set of inputs primarily 
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consists of the occupancy and operation 
parameters, such as: 

e Occupancy schedule. 

e HVAC system operation. 

e Hot water use. 

Both the user-entered and the 
internally defined, fixed building 
characteristics would be combined to 
develop the inputs for a building energy 
use prediction tool. 

Several potential methods for 
predicting a building’s energy use are 
being considered, including: 

e Pre-simulating large numbers of 
buildings and using interpolation to 
customize the results to an individual 
case. 

e Detailed energy simulation. 

e Simplified energy simulation. 

Each of the above methods has unique 
strengths and potential issues. Selecting 
the correct method will require tradeoffs 
between flexibility, accuracy, and the 
end-user’s time investment in data 
collection. 

In the case of a pre-simulation 
methodology, the benefits are relative 
ease of use and a level of complexity 
that can be highly tailored to the needs 
of the asset rating methodology. Once 
deployed, this approach is less flexible 
than approaches that use real time 
modeling because each possible 
combination of building attributes must 
be predicted and modeled beforehand. 
For each additional building input 
characteristic that the end-user.can * 
control, the number of required models 
is greatly increased. Depending on the 
level of effort required per model, it 
could be challenging to implement this 
approach with enough granularity to 
provide useful results. 

There is a wide range of building 
energy modeling tools, each with 
different strengths and weaknesses, 
including differing levels of input and 
output detail, required development 
time, and expected user expertise. Most 
one-off energy models are highly 
detailed to allow the inclusion of all of 
a building’s unique characteristics. 
Using a detailed modeling approach to 
formulate an asset rating would most 
likely provide the greatest flexibility 
and accuracy. Such a tool would, 
however, require a substantial amount 
of development time and would still 
likely require a professional building 
energy modeler to use properly—though 
with greater development time some of 
the apeiee requirements could be 
overcome.: 

Simplified analysis models use many 
simplifications and assumptions that 
allow an inexperienced user to quickly 
develop robust energy models. In 
general, these modeling tools allow 
fewer input combinations than a 


detailed model and will reduce 
opportunities for error. The primary 
drawback of a purpose-built simplified 
simulation model would be user 
concern about the accuracy of the 
results. 

Whichever rating calculation method 
is selected, the required outputs would 
be the same. The Department intends to 
select one or more metrics (see Basic 
Metrics section) to be the primary 
output of modeling. The metric(s) 
would allow for both the placement of 
the subject building onto a rating scale 
(as defined in Rating Scales section) and 
the comparison of the building with 
similar buildings. 

The Department welcomes 
stakeholder comments on the rating 
calculation methods. 


Rating Scales 


There are several ways to deliver 
building energy performance 
information to consumers. Various types 
of scales have been used in the existing 
building rating systems. The following 
is a discussion of the different methods 
and their applicability to the Asset . 
Rating system. 


Numeric Scale Reflecting Physical Units 


This scale method represents a certain 
type of physical unit. For example, the 
EnergyGuide label found on household 
appliances uses a physical scale 
(supplemented with cost information), 
such as kilowatt hours per year in the 
case of refrigerators supplemented with 
the expected annual cost of the 
particular refrigerator. The miles-per- 
gallon (MPG) rating displayed on new 
vehicles is another example of using 
non-converted physical units to convey 
information. The physical units can 
transparently deliver the technical 
information to the consumers; however, 
consumers may be unable to judge if 
they are unfamiliar with the units. 
Unlike cost or MPG rating for vehicles, 
energy units such as kBtu/ft2 do not 
convey enough information to most . 
audiences without engineering or 
energy knowledge. The Asset Rating 
aims to promote market transformation 
and educate consumers, and an absolute 
energy scale could be challenging for 
the general public to interpret. In 
addition, an unprocessed numeric scale 
does not offer a comparison between a 
building and its peers, which is a 
desirable comparison because 
consumers are often motivated by how 
they compare to others. 


Numeric Scale Converting Physical 
Units into Score System 


This rating method converts a metric 
from physical units into a score or 


index, which may be more easily 
understood by consumers. ENERGY 
STAR Portfolio Manager, for example, 
converts energy use in commercial 
buildings into a score on a 100-point 
scale. The Home Energy Rating System 
(HERS) scale, used primarily for new 
homes, also converts energy units into 
an index, where 100 represents a home 
built to 2006 International Energy 
Conservation Code standards. 

The scores can be calculated using 
either a percentile rank method or an 
interval method. ENERGY STAR 
Portfolio Manager uses a 100 point 
percentile rank scale based on 
supporting databases, which provide 
statistical representation of a given 
building type. This approach is not 
appropriate for the Asset Rating because 
there is no reliable database recording 
the efficiency of existing buildings. In 
addition, the AR Program is intended to 
provide information on expected energy 
use (and energy costs) and effective 
energy efficiency strategies across all 
buildings. A percentile rank scale does 
not accomplish this objective 
throughout the entire range of the scale. 
In particular, the high efficiency—on an 
absolute basis—of the most efficient 
buildings is not fully reflected. 

_ An alternative is a 100-point interval 
scale. Use of a 100 point scale would 
have some consistency with ENERGY 
STAR Portfolio Manager. An advantage 
of a 100-point interval scale is that the 
rating system can recognize building 
efficiency and building efficiency 
improvements in a similar manner at all 
efficiency levels. DOE is also 
considering a simpler numeric scale, 
similar to the 10-point scale used by the 
Home Energy Score (http:// 
www1.eere.energy.gov/buildings/ 
homeenergyscore/). A 10-point scale 
does not imply the same degree of 
precision as a 100-point scale. In this 
sense, a 10-point system, although a 
numeric score, functions as a bin 
system, which is discussed in the next 
section. 


Categorical Scale Assigning Physical 
Units Into Bins 


The physical units can also be 
converted into a category system, which 
could be presented in letters, numbers, 
stars, or other symbols. It has been 
shown that categorical scales, compared — 
with continuous numeric scales, lead to 
better comprehension because 
“categorical ratings are easy to use and 
quick to decipher’ (Thorne and Egan, 
2002a). Viewers can.more easily gauge 
a building’s performance relative to 
other buildings or a reference point. 
Categorical ratings using letter grades 
have been used in multiple building 
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rating systems such as ASHRAE 
Building Energy Quotient and the UK 
Display Energy Certificate. A rating 
system based on letter grading is also a 
common format for several countries in - 
the European Union, although the 
meaning of each grade could be very 
different across regions. A series of 
studies on the EnergyGuide label has 
demonstrated that consumers favor a 
stars-based format because it is familiar 
and intuitive, while check marks or 
letter grades are more confusing (Thorne 
and Egan, 2002b). 

While stars and grades simplify things 
for consumers, a binned system also has 
drawbacks. Using a binned system can 
appear qualitative. Including a reference 
value can help alleviate this weakness. 
The number of bins is also important. 
Too many bins may complicate the 
system, while too few bins can make it 
hard for a building to improve from one 
bin to the next, and not be appropriately 
reflective of the investments made and 
the savings being achieved. 

With a well-defined bin range,‘a 
categorical system would allow easy 
distinction between the categories and 
allow quick comparison between 
buildings as well as changes within a 
building category as improvements are 
made. Star ratings are visually 
appealing, motivating, and quickly draw 
attention. Thorne and Egan’s (2002b) 
research also suggested ‘‘consumers 
found the stars rating system 
complementary with the ENERGY STAR 
label and certification.’’ The 
shortcoming of a stars-based format is 
that the number of stars needs to be 
limited. More than six stars may make 
it difficult for viewers to recognize the 
value quickly. In this case, a numeric 
format (10-point scale) becomes 
advantageous. 

Initial Approach: For the Asset Rating 
system, the Department is considering 
using a scale using physical units, 
possibly accompanied by a numeric - 
interval scale. A 100-point interval scale 
would complement Portfolio Manager’s 
100-point range. The Department 
welcomes stakeholder comments on 
rating scales. 

The Department is considering 
including the following basic building 
information on the Asset Rating Report 
to ensure that similar buildings are used 
for comparison: 

Building name. 
Year built. 
Climate zone. 
Building type. 
Year rating is issued. 

e Report serial number (for tracking 
purposes). 

Analysis results would be clearly 
‘ displayed and formatted for easy 


reading and understanding, and would 
include: 

e Calculated energy use. 

¢ Building Asset Rating based on 
calculated energy use. 

e Asset Rating that can be achieved 
with energy efficiency upgrades. 

e Energy and cost savings associated 
with the higher achieved rating. 

Additional information may also be 
provided in the future, such as: 

e A reference point to help users 
understand how their building score 
compares to a chosen energy code. 

e Indication of whether the building ~ 
has systems to provide a certain amount 
of energy from onsite renewables. 

e Greenhouse gas emissions. 

The Department is also considering 
working with interested partners to 
include local benchmark information on 
the Asset Rating Report for comparison. 
For example, a state might wish to 
include information pertaining to 
average asset ratings for a particular 
building type within the state. The 
Department welcomes stakeholder 
comments on the information included 
on the Asset Rating Report. 


Identified Opportunities for 
Efficiency Improvements 


Based on the building information, 
the AR Tool would identify potential 
opportunities for energy efficiency 
upgrades that could cost-effectively 
improve a building’s asset rating. 

The AR Tool would identify 
improvement opportunities in areas 
such as heating, cooling, and ventilation 
equipment; envelope; glazing; service 
hot water; lighting; and electric motors. 

The AR Tool is not intended to 
replace energy audits or any engineering 
analysis required for building retrofits. 
It is intended to provide an affordable 
way for building owners and operators 
to determine which building systems 
are good candidates for an efficiency 
upgrade. The tool may be a gateway for 
building owners who have limited 
internal resources to engage with service 
providers who can provide building 
rating with the AR tool and offer 
products and services that can improve 
energy. performance. 

Initial Approach: The Department is 
considering computing cost savings 
estimates for energy efficiency measures 
based on regional energy costs, 
acknowledging that local conditions 
will vary. The AR Tool will not display 
return on investment given that 
equipment and labor costs are likely to 
vary considerably. The Department 
welcomes public comments on the best 
way to assess opportunities for energy 
efficiency improvement. 


National Building Asset Rating 
Database 


The Department intends to establish a 
national building Asset Rating database 
to track Asset Ratings and ensure the 
legitimacy of ratings. The Department is 
aware of potential privacy issues related 
to maintaining this information and the 
desire for somre jurisdictions to require 
disclosure of energy Asset Ratings. 
Public comments are welcome regarding 
structure and use of the Asset Rating 
database. 


Quality Assurance 


The ability to generate accurate and 
consistent information is important to 
maintain user confidence, The 
Department intends to include quality 
assurance requirements for the 
following: 


Asset Rating Tool 


The user would receive a warning 
when automated checks suggest that 
data entered may be incorrect or 
incomplete. 


Professional Requirements for Asset 
Rating Application 

Building owners would be able to use 
the free Web application to enter the 
required energy and building 
information, generate a preliminary 
building Asset Rating, and receive 
recommendations. The Department is 
considering requiring a professional 
with specific approved qualifications to 
validate building information inputs for 
a building to be eligible for a certified 
Asset Rating. The Department intends to 
develop a guideline to specify the 
credentials that a professional must 
hold in order to generate a certified 
rating. 
Third-Party Verification 

Third-party verification can be an 
effective way to ensure program quality. 
Some jurisdictions may want to require 
third-party verification of the accuracy 
of data used to acquire a certified rating. 
The third party may require building 
owners to submit supplemental building 
information and/or perform an onsite 
audit. The Department is evaluating 
options for implementing this type of 
requirement, including establishing 
verification standards and approving 
qualified third-party organizations. 
Verification data and reports may be 
integrated into the Asset Rating 
database, software tool, and reports. 


Technical Support 


Full documentation of the rating 
methodology would be available online 
for public review. A user manual, 
guidelines and eligibility requirements 
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for the qualified professionals, data 
checklists, and FAQs would be available 
to owners and operators to applying for 
certified Asset Ratings. In addition, help 
for users would be available before, 
during, and after the application 
process. A user feedback survey may be 
implemented to help gauge program 
satisfaction and to gather suggestions for 
improvement. 

Initial Approach: The Department is 
considering ensuring the quality of the 
Asset Rating by providing a free Web- 
based application to guide standard data 
collection, calculate energy use, and 
generate ratings; requiring professionals 
to review final submissions; enabling 
third-party verification; and providing 
necessary technical support. Public 
comments on the quality assurance 
methods are welcome. 


Potential for Additional Supported 
Options 

While a national performance metric 
and rating system would help ensure 
consistency across the country, the 
Department recognizes that state and 
local governments and other program 
implementers may be interested in 
providing information that goes beyond 
the national metric and rating. 

To that end, the Department intends 
to partner. with state and local 
governments to support the sharing of 
additional information as part of this 
effort. For example, while greenhouse 
gas information is unlikely to be a 
standard metric for the AR Program, the 
Department could provide conversion 
factors to states and other partners that 
are interested in providing such 
information. 

This document describes the major 


design questions that the Department is _. 


considering in developing a voluntary 
AR Program. DOE is seeking comments 
on the issues discussed above. However, 
stakeholders are welcome to raise other 
relevant issues that the Department may 
have overlooked in this design process. 


Glossary of Key Terms 


Asset Rating—An assessment of 
building energy performance that is 
based solely on a building’s physical 
assets, excluding the impacts of 
building operation characteristics. 

Asset Rating Report—A short form 
document showing only key outcomes 
for a building that has undergone the 
Asset Rating process. 

Baseline—The amount of energy that 
is consumed annually before 
implementation of energy efficiency 
measures based on historical metered 
data, engineering calculations, 
submetering of buildings or energy- 
consuming systems, building load 


simulation models, statistical regression 
analysis, or some combination of these 
methods. 

Benchmark—The building profile 
used as a reference point for comparing 
energy use and other performance 
characteristics. 

ENERGY STAR Portfolio Manager—A 
Web-based, portfolio-wide energy and 
water tracking system that tracks many 
metrics of energy use- including total 
site energy, source energy, weather 


normalized energy use index, 


greenhouse gas emissions, indoor and 
outdoor water usage, and (for some 
building types) the ENERGY STAR 
score. 

ENERGY STAR energy performance 
scale—A 1-100 percentile rank score 
that indicates how a building performs ~ 
relative to similar buildings nationwide. 
The scores are adjusted using 
standardized methods to account for 
differences in building attributes, 
operating characteristics, and weather 
variables. Buildings performing better 
than 75% of similar buildings can be 
certified to ENERGY STAR. 

Energy Efficiency Measure—A design, 
operation, or technology change for the 
purpose of reducing energy 
consumption.! 

Net Onsite Energy Use—The sum of 


all energies that are consumed in a 


building minus any energy that is 
generated on site. 

Operational Rating—An assessment 
of building performance that is 
developed to reflect the energy 
performance of a building, accounting 
for its physical assets and its specific 
operational characteristics. 

Site Energy Use—The amount of 
energy consumed at a building location 
or other end-use site, as reflected in the 
utility bills. Includes electricity 
generated by onsite renewable energy 
systems. 

Source Energy Use—The total energy 
used at a site, including upstream losses 
in distribution, storage, and dispensing 
of primary fuels, or power generation, 
transmission, and distribution of 
electricity. 

Percentile Rank Scale—A percentile 
scale that is defined solely in relation to 
a sample population; the scale itself 
contains no information in absence of 
information regarding the specific 
sample population. The primary 
purpose of a percentile rank scale is 
comparison between peer buildings. 

Interval Scale—A scale for which 
each location along its span relates 


directly to some metric or measurement. 


1 Source: ConstructionDictionary.com, http:// 
www.construction-dictionary.com/definition/ 
energy-efficiency-measure-EEM.html. 
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Disclaimer and Important Notes 


This is an RFI issued solely for 
information and program planning 
purposes; this RFI does not constitute a 
formal solicitation for proposals or 
abstracts. Your response to this notice 
will be treated as information only. DOE 
will not provide reimbursement for 
costs incurred in responding to this RFI. 
Respondents are advised that DOE is 
under no obligation to acknowledge 
receipt of the information received or 
provide feedback to respondents with 
respect to dny information submitted 
under this RFI. Responses to this RFI do 
not bind DOE to any further actions 
related to this topic. 

Issued in Washington, DC, on August 2, 
2011. 

Kathleen B. Hogan, 

Deputy Assistant Secretary for Energy 
Efficiency, Office of Technology . 
Development, Energy Efficiency and 
Renewable Energy. 

(FR Doc. 2011-20014 Filed 8-5-11; 8:45 am] 
BILLING CODE 6450-01-P 
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DEPARTMENT OF ENERGY 
Southwestern Power Administration 


Integrated System Power Rates 
AGENCY: Southwestern Power 
Administration, DOE. 


ACTION: Notice of public review and 
comment. 


SUMMARY: The Administrator, 
Southwestern Power Administration 
(Southwestern), has prepared Current 
and Revised 2011 Power Repayment 
Studies which show the need for an 
increase in annual revenues to meet cost 
recovery criteria. Such increased 
revenues are needed primarily to cover 
increased costs associated with 
compliance requirements of the North 
American Electric Reliability 
Corporation and to cover increased 
investments and replacements in 
hydroelectric generating facilities. The 
Administrator has developed proposed 
Integrated System rates, which are 
supported by.a rate design study, to 
recover the required revenues. The June 
2011 Revised Study indicates that the 
proposed rates would increase annual 
system revenues approximately 5.4 
percent from $177,191,800 to 
$186,761,225 effective November 1, 
2011 through September 30, 2015. 


DATES: The consultation and comment 
period will begirion the date of 
publication of this Federal Register 
notice and will end on October 7, 2011. 
If requested, a combined Public 
Information and Comment Forum 
(Forum) will be held in Tulsa, 
Oklahoma at 9 a.m. on August 16, 2011. 


ADDRESSES: The Forum will be held in 
Southwestern’s offices, Room 1460, 
Williams Center Tower I, One West 
Third Street, Tulsa, Oklahoma 74103. 


FOR FURTHER INFORMATION CONTACT: Mr. 
James K. McDonald, Assistant 
Administrator, Office of Corporate 
Operations, Southwestern Power 
Administration, U.S. Department of 
Energy, One West Third Street, Tulsa, 
Oklahoma 74103, (918) 595-6690, 
jim.mcdonald@swpa.gov. 


SUPPLEMENTARY INFORMATION: Originally 
established by Secretarial Order No. 
1865 dated August 31, 1943, 
Southwestern is an agency within the 
U.S. Department of Energy created by 
the Department of Energy Organization 
Act, Public Law 95-91, dated August 4, 
1977. Guidelines for preparation of 
power repayment studies are included 
in DOE Order No. RA 6120.2 entitled 
Power Marketing Administration 
Financial Reporting. Procedures for 
Public Participation in Power and 


Transmission Rate Adjustments of the 
Power Marketing Administrations are 
found at title 10, part 903, subpart A of 
the Code of Federal Regulations (10 CFR 
903). Procedures for the confirmation 
and approval of rates for the Federal 
Power Marketing Administrations are 
found at title 18, part 300, subpart L of 
the Code of Federal Regulations (18 CFR 
300). 

Southwestern markets power from 24 
multi-purpbse reservoir projects with 
hydroelectric power facilities 
constructed and operated by the U.S. 
Army Corps of Engineers (Corps). These 
projects are located in the states of 
Arkansas, Missouri, Oklahoma, and 
Texas. Southwestern’s marketing area 
includes these States plus Kansas and 
Louisiana. The costs associated with the 
hydropower facilities of 22 of the 24 
projects are repaid via revenues 
received under the Integrated System 
rates, as are those of Southwestern’s 
transmission facilities, which consist of 
1,380 miles of high-voltage transmission 
lines, 25 substations, and 46 microwave 
and VHF radio sites. Costs associated 
with the Sam Rayburn and Robert D. 
Willis Dams, two Corps projects that are 
isolated hydraulically, electrically, and 


financially from the Integrated System, — 


are repaid under separate rate schedules 
and are not addressed in this notice. 

Following Department of Energy 
guidelines, the Administrator, 
Southwestern, prepared a Current 
Power Repayment Study using existing 
system rates. The Study indicates that 
Southwestern’s legal requirement to 
repay the investment in power 
generating and transmission facilities 
for power-and energy marketed by 
Southwestern will not be met without 
an increase in revenues. The need for 
increased revenues is primarily due to 
increased costs associated with 
compliance requirements of the North 
American Electric Reliability 
Corporation and to cover increased 
investments and replacements in 
hydroelectric generating facilities for the 
Corps. The Revised Power Repayment 
Study shows that additional annual 
revenues of $9,569,425 (a 5.4 percent 
increase) are needed to satisfy 
repayment criteria. 

A Rate Design Study has also been 
completed which allocates the revenue 
requirement to the various system rate 
schedules for recovery, and provides for 
transmission service rates in general 


. conformance with FERC Order No. 888.1 


1 Promoting Wholesale Competition Through 
Open Access Non-discriminatory Transmission 
Services by Public Utilities; Recovery of Stranded 
Costs by Public Utilities and Transmitting Utilities, 
Order No. 888, 61 FR 21,540 (5/10/1996), FERC 
Stats. & Regs. 9 31,036 (1996), order on reh’g, Order 


The proposed new rates would increase 
estimated annual revenues from 
$177,191,800 to $186,761,225 and 
would satisfy the present financial 
criteria for repayment of the project and 
transmission system investments within 
the required number of years. As 
indicated in the Integrated System Rate 
Design Study, this revenue would be 
developed primarily through increases 
in the charges for power sales capacity 
and energy and transmission services, 
including some of the ancillary services 
for deliveries of both Federal and non- 
Federal power and associated energy 
from the transmission system of 
Southwestern. 

A second component of the Integrated 
System rates for power and energy, the 
Purchased Power Adder (PPA), 
produces revenues which are segregated 
to cover the cost of power purchased to 
meet contractual obligations. The PPA is 
established to reflect what is expected to 
be needed by Southwestern to meet 
purchased power needs on an average 
annual basis. The PPA rate will decrease 
slightly to reflect the incorporation of 
the White River Minimum Flows 
legislation as applied to our projected 
power needs. The Administrator’s 
authority to adjust the PPA at his 
discretion with the Purchased Power 
Adder Adjustment (PPAA) will remain 
in force.2 The PPAA is limited to two 
adjustments per year not to exceed a 
total of + 6.2 mills per kilowatthour per 
year. The PPA will decrease to $0.0062 
per kilowatthour and the PPAA will 
remain at zero effective November 1, 
2011. 

A revision to the component for 
Regulation Purchased Adder service has 
been proposed to the existing rate 
schedules to include a refinement of 
current procedures for calculating the 
prorated share of the costs for supplying 
regulation service to those customers 
inside the Balancing Authority Area. 
This revision to the Regulation 
Purchased Adder is being proposed so 
that all users of regulation service 
within the Balancing Authority Area are 
appropriately assessed for their 
consumption of the service that is 
purchased to supplement the Federal 
resource used to support the Balancing 
Authority’s requirement to regulate for 
loads. A copy of the proposed- 
Regulation Purchased Adder language 


No. 888—A, 62 FR 12,274 (3/14/1997), FERC Stats. 
& Regs. J 31,048 (1997), order on reh’g, Order No. 
888-B, 81 FERC 4 61,248 (1997), order on reh’g, 
Order No. 888-C, 82 FERC 4 61,046 (1998), aff'd 
in relevant part sub nom. Transmission Access 
Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 
2000), aff'd sub nom. New York v. FERC, 535 U.S. 
1 (2002). 

2 See 133 FERC 62,005 (2010). 
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contained within the proposed Rate 
Schedules can be requested from Mr. 


James K. McDonald at the address listed 
above. 


Below is a general comparison of the 
existing and proposed system rates: 


GENERATION RATES 


Existing Rates 


Rate. Schedule P—09 
(System Peaking) 


Proposed Rates 


Rate Schedule P—11 
(System Peaking) 


Capacity 
Grid or 138-161kV 
Required Ancillary Services 
(generation in BA) 
Regulation & Freq. Response 
(generation in BA) 
Regulation Purchased Adder 
(load within SWPA BA) 
Reserve Ancillary Services 
Purchased Power Adder 
Administrator's Discretionary Adder Adjustment 
Limit 
Transformation Service 
69 kV(applied to usage, not reservation) 
Energy 
Peaking Energy 
Supplemental Peaking Energy 


 $4.06/kW/Mo 
$0.11/kW/Mo 
$0.09/kKW/Mo* 

prorata share of total energy cost 
$0.0184/kW/Mo 
$0.0067/kWh 
+$0.0067/kWh annually 

$0.42/kW/Mo 
$0.0086/kWh 


$0.0086/kWh 


$4.29/kW/Mo 


$0.13/kW/Mo 


$0.09/kW/Mo 


prorata share of total energy cost 
(includes refinement to procedure) 
$0.0224/kW/Mo 
$0.0062/kWh 
+$0.0062/kWh annually 


$0.42/kW/Mo 


$0.0091/kWh 


$0.0091/kWh 


TRANSMISSION RATES 


Rate Schedule 
NFTS-09 
(Transmission) 


Rate Schedule 
NFTS-11 
(Transmission) 


Capacity (Firm Reservation with energy) Grid 
or 138-161 kV 


Required Ancillary Services 
(generation in BA) 


Reserve Ancillary Services (generation in BA) 


Regulation & Freq Response 
(deliveries within BA) 


Transformation Service 69 kV and below (ap- 
plied on usage, not reservation) Weekly and 
daily rates not applied 
Capacity (Non-firm with energy) 


Network Service 
Required Ancillary Services 
Reserve Ancillary Services 

(generation in BA) 
Regulation & Freq Response 
(deliveries within BA) 


EXCESS ENERGY RATES 


$1.18/kW/Mo 
$0.295/kW/Week. 
$0.0536/kW/Day 
$0.11/KW/Mo, or 
$0.028/kW/Week, or 
$0.005/kW/Day 
$0.0184/kW/Mo, or 
$0.0046/kW/Week, or 
$0.00084/kW/Day 
$0.09/kW/Mo, or 
$0.023/kW/Week, or 
$0.0041/kW/Day 
$0.42/kW/Mo 


80% of firm monthly charge divided by 4 for 
weekly rate, divided by 22 for daily rate, and 
divided by 352 for hourly rate 
$1.18/kW/Mo 
$0.11/kW/Mo 
$0.00184/kW/Mo 


$0.09/kW/Mo 


Rate Schedule EE—09 
(Excess Energy) 


$1.28/kW/Mo 
$0.320/kW/Week 
$0.0582/kW/Day 
$0.13/kW/Mo, or 
$0.033/kW/Week, or 
$0.006/kW/Day 
$0.0224/kW/Mo, or 
$0.0056/kW/Week, or ; 
$0.00102/kW/Day, 
$0.09/kW/Mo, or | 
$0.023/kW/Week, or i 
$0.0041/kW/Day 
$0.42/kW/Mo | 


80% of firm monthly charge divided by 4 for 
weekly rate, divided by 22 for daily rate, and 
divided by 352 for hourly rate i 

$1.28/kW/Mo 

$0.13/kW/Mo | 
$0.00224/kW/Mo 


$0.09/kW/Mo 


Rate Schedule EE-11 


Energy 


$0.0086/kWh 


(Excess Energy) 


$0.0091/kWh 


Opportunity is presented for 
Southwestern’s customers and other 
interested parties to receive copies of 
the Integrated System Studies. If you 
desire a copy of the Integrated System 
Power Repayment Studies and Rate 
Design Study Data Package, subinit your 
request to Mr. James K. McDonald, 
Assistant Administrator, Office of 
Corporate Operations, Southwestern 
Power Administration, One West Third, 
Tulsa, OK 74103; phone: (918) 595— 
6690; e-mail: jim.mcdonald@swpa.gov. 


A Public Information and Comment 
Forum is tentatively scheduled for 
August 30, 2011, to explain to the 
public the proposed rates and 
supporting studies and to allow for 
comment. A chairman, who will be 
responsible for orderly procedure, will 
conduct the Forum if a Forum is 
requested. Questions concerning the 
rates, studies, and information 
presented at the Forum will be 
answered, to the extent possible, at the 
Forum. Questions not answered at the 
Forum will be answered in writing. 


Questions involving voluminous data .&§ 
contained in Southwestern’s records 
may best be answered by consultation 
and review of pertinent records at 
Southwestern’s offices. 
Persons desiring to attend the Forum 
‘should indicate in writing (address cited 
. above) by letter, email or facsimile 
‘transmission (918-595-6656) by August 
22, 2011, their intent to appear at such 
Forum. If no one so indicates his or her 
intent to attend, no such Forum will be 
held. Persons interested in speaking at 
the Forum should submit a request to 
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Mr. James K. McDonald, Assistant 
Administrator, Southwestern, at least 
seven (7) calendar days prior to the 
Forum so that a list of forum 
participants can be developed. The 
chairman may allow others to speak if 
time permits. 

A transcript of the Forum will be 
made. Copies of the transcript and all 
documents introduced will be available 
for review at Southwestern’s offices (see 
ADDRESSES) during normal business 
hours. Copies of the transcript and all 
documents introduced may also be . 
obtained, for a fee, from the transcribing 
service. A copy of all written comments 
or an electronic copy in MS Word on 
the proposed Integrated System Rates is 
due on or before October 7, 2011. 
Comments should be submitted to Mr. 
James K. McDonald, Assistant 
Administrator, Southwestern, at the 
above-mentioned address for 
Southwestern’s offices. 

Following review of the oral and 
written comments and the information 
gathered in the course of the 
proceeding, the Administrator will 
submit the finalized Integrated System 
Rate Proposal, Power Repayment 
Studies, and Rate Design Study in 
support of the proposed rates to the 
Deputy Secretary of Energy for 
confirmation and approval on an 
interim basis, and subsequently to the 
Federal Energy Regulatory Commission 
(Commission) for confirmation and 
approval on a final basis. The 
Commission will allow the public an 
opportunity to provide written 
comments on the proposed rate increase 
before making a final decision. 


Dated: July 28, 2011. 
Jon C. Worthington, 
Administrator. 
{FR Doc. 2011-20022 Filed 8—5—11;8:45 am] 
BILLING CODE 6450-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-9449-2 


Agency Information Collection 
Activities OMB Responses 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This document announces the 
Office of Management and Budget 
(OMB) responses to Agency Clearance 
requests, in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). An agency may not 
conduct or sponsor, and.a person is not 

' required to respond to, a collection of 


information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for EPA 
regulations are listed in 40 CFR part 9 
and 48 CFR chapter 15. 

FOR FURTHER INFORMATION CONTACT: Rick 
Westlund (202) 566-1682, or.e-mail at 
westlund.rick@epa.gov and please refer 
to the appropriate EPA Information 
Collection Request (ICR) Number. 
SUPPLEMENTARY INFORMATION: 


OMB Responses to Agency Clearance 
Requests 


OMB Approvals 


EPA ICR Number 2402.01; 
Willingness to Pay Survey for Section 
316(b) Existing Facilities Cooling Water 
Intake Structures; was approved on 07/ 
01/2011; OMB Number 2040-0283; 
expires on 07/31/2013; Approved with 
change. 

EPA ICR Number 1367.09; Regulation 
of Fuels and Fuel Additives: Gasoline 
Volatility; 40 CFR 80.27; was approved 
on 07/27/2011; OMB Number 2060-— 
0178; expires on 07/31/2014; Approved 
without change. 

EPA ICR Number 1051.11; NSPS for 
Portland Cement Plants (40 CFR part 60, 
subpart F) (Renewal); was approved on 
07/29/2011; OMB Number 2060-0025; 
expires on 07/31/2014; Approved with 
revisions. 

EPA ICR Number 1767.06; NESHAP 
for Primary Aluminum Reduction Plants 
(40 CFR part 63, subpart LL) (Renewal); 
was approved on 07/29/2011; OMB 
Number 2060-0360; expires on 07/31/ 
2014; Approved without change. 


Short Term Approvals 


EPA ICR Number 1704.14: Toxic 
Chemical Release Reporting, Alternate 
Threshold for Low Annual Reportable 
Amounts (Form A) was granted a short 
term approval to 01/31/2012 on 07/27/ 
2011. 

EPA ICR Number 1425.07: 
Application for Reimbursement to Local 
Governments for Emergency Response 
to Hazardous Substance Releases Under 
CERCLA section 123 was granted a short 
term approval to 10/31/2011 on 07/25/ 
2011. 


Dated: August 2, 2011. 
John Moses, 
Director, Collections Strategies Division. 
[FR Doc. 2011-20025 Filed 8-5—11; 3:45 am] 
BILLING CODE 6560-50-P 


FARM CREDIT ADMINISTRATION 


Farm Credit Administration Board; 
Sunshine Act; Regular Meeting 


AGENCY: Farm Credit Administration. 


SUMMARY: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of 
the regular meeting of the Farm Credit 
Administration Board (Board). 

DATE AND TIME: The regular meeting of 
the Board will be held at the offices of 
the Farm Credit Administration in 
McLean, Virginia, on August 11, 2011, 
from 9 a.m. until such time as the Board » 
concludes its business. 

FOR FURTHER INFORMATION CONTACT: Dale 
L. Aultman, Secretary to the Farm 
Credit Administration Board, (703) 883- 
4009, TTY (703) 883-4056. 

ADDRESSES: Farm Credit 
Administration, 1501 Farm Credit Drive, 
McLean, Virginia 22102-5090. 
SUPPLEMENTARY INFORMATION: Parts of 
this meeting of the Board will be open 
to the public (limited space available), 
and parts will be closed to the public. 

In order to increase the accessibility to 
Board meetings, persons requiring 
assistance should make arrangements in 
advance. The matters to be considered 
at the meeting are: 


Open Session 


A. Approval of Minutes 
e July 14, 2011 
B. New Business 
e Capital Adequacy—Ratings-Based 
Approach—Advance Notice of 
Proposed Rulemaking 
C. Report 
Office of Management Services 
Quarterly Report 


Closed Session * 
Reports 

e Office of Secondary Mortgage 

Oversight Quarterly Report 

* Session Closed-Exempt pursuant to 
5 U.S.C. 552b(c)(8) and (9). 

Dated: August 4, 2011. 
Dale L. Aultman, 
Secretary, Farm Credit Administration Board. 
[FR Doc. 2011-20189 Filed 8-4—11; 4:15 pm] 
BILLING CODE 6705-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


Information Collection Being 
Submitted for Review and Approval to 
the Office of Management and Budget 


AGENCY: Federal Communications 
Commission. 


’ ACTION: Notice and request for 


comments. 


SUMMARY: The Federal Communications 
Commission (FCC), as part of its 
continuing effort to reduce paperwork 
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burdens, invites the general public and 
other Federal agencies to take this 
opportunity to comment on the 
following information collection, as 
required by the Paperwork Reduction 
Act (PRA) of 1995. An agency may not 
conduct or sponsor a collection of 
information unless it displays a 
currently valid control number. No 
person shall be subject to any penalty 
for failing to comply with a collection 
of information subject to the PRA that 
does not display a valid control number. 
Comments are requested concerning (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
Commission, including whether the 
information shall have practical utility; 
(b) the accuracy of the Commission’s 
burden estimate; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology; and (e) ways to 
further reduce the information 
collection burden on small business 
concerns with fewer than 25 employees. 
The FCC may not conduct or sponsor 
a collection of information unless it 
displays a currently valid control 
number. No person shall be subject to 
any penalty for failing to comply with 
a coliection of information subject to the 
PRA that does not display a valid Office 
of Management and Budget (OMB) 
control number. 
DATES: Written comments should be 
submitted on or before September 7, 
2011. If you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 
time allowed by this notice, you should 
advise the contacts below as soon as 
possible. 


ADDRESSES: Direct all PRA comments to 
Nicholas A. Fraser, OMB, via fax 202- 
395-5167, or via e-mail 
Nicholas_A._Fraser@omb.eop.gov; and 
to Cathy Williams, FCC, via e-mail 
PRA@fcc.gov and to 

Cathy. Williams@fcc.gov. Include in the 
comments the OMB control number as 
shown in the “Supplementary 
Information” section below. 

FOR FURTHER INFORMATION CONTACT: For 
additional information or copies of the 
information collection, contact Cathy 
Williams at (202) 418-2918. To view a 
copy of this information collection 
request (ICR) submitted to OMB: (1) Go 
to the Web page http://www.reginfo.gov/ 
public/do/PRAMain, (2) look for the 
section of the Web page called 
“Currently Under Review,” (3) click on 


the downward-pointing arrow in the 
“Select Agency”’ box below the 
“Currently Under Review” heading, (4) 
select “Federal Communications 
Commission”’ from the list of agencies 
presented in the ‘Select Agency” box, 
(5) click the ‘““Submit’’ button to the 
right of the “Select Agency” box, (6) 
when the list of FCC ICRs currently 
under review appears, look for the OMB 
control number of this ICR and then 
click on the ICR Reference Number. A 
copy of the FCC submission to OMB 
will be displayed. 

SUPPLEMENTARY INFORMATION: 

OMB Control No.: 3060—xxxx. 

Title: Part 25—Satellite 
Communications; and Part 27— 
Miscellaneous Wireless 
Communications Services in the 2.3 
GHz Band. 

Form No.: N/A. 

Type of Review: New information 
collection. 

Respondents: Business or other for 
profit. 

Number of Respondents and 
Responses: 158 respondents; 2,406 
responses. 

Estimated Time per Response: 0.5 to 
40 hours. 

Frequency of Response: 
Recordkeeping requirement; Third party 
disclosure requirement, and On 
occasion reporting requirement. 

Obligation to Respond: Required to 
obtain or retain benefits. The statutory 
authority for this collection of 
information is contained in 47 U.S.C. 
154, 301, 302(a), 303, 309, 332, 336, and 
337. 

Total Annual Burden: 23,507 hours. 

Annual Cost Burden: $928,200. 

Privacy Act Impact Assessment: 
None. 


Federal Communications Commission. 
Bulah P. Wheeler, 


Deputy Manager, Office of the Secretary, 
Office of Managing Director. 


{FR Doc. 2011-20005 Filed 8—5—11; 8:45 am] 
BILLING CODE 6712-01-P 


(“FACA”’), 5 U.S.C. App. 2, and after 
consultation with the General Services 
Administration, the Chairman of the 
Federal Deposit Insurance Corporation 
has determined that renewal of the FDIC 
Advisory Committee on Community 
Banking (‘‘the Committee”’) is in the 


-public interest in connection with the 


performance of duties imposed upon the 
FDIC by law. The Committee has been 
a successful undertaking by the FDIC 
and has provided valuable feedback to 
the agency on a broad range of policy 
issues that have particular impact on 
small community banks throughout the 
United States and the local communities 
they serve, with a focus on rural areas. 
The Committee will continue to review | 
various issues that may include, but not 
be limited to, the latest examination 
policies and procedures, credit and 
lending practices, deposit insurance 
assessments, insurance coverage issues, _ 
and regulatory compliance matters, as 
well as any obstacles to the continued 
growth and ability of community banks 
to extend financial services in their 
local markets in the current market 
environment. The structure and 
responsibilities of the Committee are 
unchanged from when it was originally 
established in July 2009. The Committee 
will continue to operate in accordance 
with the provisions of the Federal 
Advisory Committee Act. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert E. Feldman, Committee 
Management Officer of the FDIC, at 
(202) 898-7043. 

Dated: August 3, 2011. 
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Committee Management Officer. 
[FR Doc. 2011-20017 Filed 8-5—11; 8:45 am] 
BILLING CODE 6714~01-P 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


FDIC Advisory Committee on 
Community Banking; Notice of Charter 
Renewal 


AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 

ACTION: Notice of renewal of the FDIC 
Advisory Committee on Community 
Banking. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Sunshine Act Meeting 


Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 12:58 p.m. on Thursday, August 4, 
2011, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider 
matters related to the Corporation’s 
supervision, corporate, and resolution 
activities. 

In calling the meeting, the Board 
determined, on motion of Director 
Thomas J. Curry (Appointive), seconded 
by Director John G. Walsh (Acting 
Comptroller of the Currency), and 
concurred in by Acting Chairman 
Martin J. Gruenberg, that Corporation 
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business required its consideration of 
the matters which were to be the subject 
of this meeting on less than seven days’ 
notice to the public; that no earlier 
notice of the meeting was practicable; 
that the public interest did not require 
consideration of the matters in a 
meeting open to public observation; and 
that the matters could be considered in 
a closed meeting by authority of 
subsections (c)(2), (c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), (c)(9)(B), and (c)(10) of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b(c)(2), (c)(4), (c)(6), (c)(8), 
(c)(9)(A)(ii), (c)(9)(B), and (c)(10)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550—17th Street, NW., Washington, DC. 

Dated: August 4, 2011. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Executive Secretary. 

(FR Doc. 2011-20183 Filed 84-11; 4:15 pm] 
BILLING CODE P 


FEDERAL ELECTION GOMMISSION 
Sunshine Act Notice 


AGENCY: Federal Election Commission. 


Federal Register Citation of Previous 
Announcement—76 FR 45798 (August 
1, 2011) 


DATE AND TIME: Thursday, August 4, 
2011, at 10 a.m. 


PLACE: 999 E Street, NW., Washington, 
DC (Ninth Floor). 


STATUS: Meeting open to the public. 


CHANGES IN THE MEETING: The following 
item was withdrawn from the agenda: 
Audit Division Recommendation 
Memorandum on Nader for President 
(2008) (NFP). 


Individuals who plan to attend and 
require special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
contact Shawn Woodhead Werth, 
Commission Secretary and Clerk, at, 
(202) 694-1040, at least 72 hours prior 
to the hearing date. 


PERSON TO CONTACT FOR INFORMATION: 
Judith Ingram, Press Officer, Telephone: 
(202) 694-1220. 


Shawn Woodhead Werth, 
Secretary and Clerk of the Commission. 


{FR Doc. 2011-20106 Filed 8—4—11; 11:15 am] 
BILLING CODE 6715-01-P : 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies; 
Correction 


This notice corrects a notice (FR Doc. 
2011-19441) published on pages 46296 
and 46297 of the issue for Tuesday, 
August 2, 2011. 

Under the Federal Reserve Bank of 
Philadelphia heading, the entry for, 
Patriot Financial Partners, GP, L.P., 
Patriot Financial Partners, L.P., Patriot 
Financial Partners Parallel, L.P., Patriot 
Financial Partners, GP, LLC, Patriot 
Financial Managers, L.P., and Ira M. 
Lubert, W. Kirk Wycoff and James J. 
Lynch, all of Philadelphia, 
Pennsylvania, is revised to read as 
follows: 

A. Federal Reserve Bank of 
Philadelphia (William Lang, Senior Vice 
President), 100 North 6th Street, 
Philadelphia, Pennsylvania 19105— 
1521: 

1. Patriot Financial Partners, GP, L.P., 
Patriot Financial Partners, L.P., Patriot 
Financial Partners Parallel, L.P., Patriot 
Financial Partners, GP, LLC, Patriot 
Financial Managers, L.P., Patriot 
Financial Managers, LLC, and Ira M. 
Lubert, W. Kirk Wycoff and James J. 
Lynch, all of Philadelphia, 
Pennsylvania; to acquire voting shares 
of Porter Bancorp, Inc., Louisville, 
Kentucky, and thereby indirectly 


acquire voting shares of PBI Bank, 


Louisville, Kentucky. 

Comments on this application must 
be received by August 11, 2011. 

Board of Governors of the Federal Reserve 
System, August 3, 2011. 
Robert deV. Frierson, ; 
Deputy Secretary of the Board. 
{FR Doc. 2011-19977 Filed 8—5—11; 8:45 am] 
BILLING CODE 6210-01-P 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 


_ Mergers of Bank Holding Companies 


The companies listed in this notice 


_ have applied to the Board for approval, 


pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
thé power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 


The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(42 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 

Unless otherwise noted, comments 
regarding each of these applications © 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than September 2, 
2011. 

A. Federal Reserve Bank of Boston 
(Richard Walker, Community Affairs 
Officer) P.O. Box 55882, Boston, 
Massachusetts 02106-2204: 

1. Hyde Park Bancorp, MHC, to 
acquire Hyde Park Bancorp, Inc., both in 
Boston, Massachusetts; and Hyde Park 
Bancorp, Inc., to become a bank holding 
company by acquiring 100 percent of 
the voting shares of Hyde Park Savings 
Bank, Boston, Massachusetts. 

B. Federal Reserve Bank of New York 
(Ivan Hurwitz, Vice President) 33 
Liberty Street, New York, New York 
10045-0001: 

1. Santander Holdings USA, Boston, 
Massachusetts; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Sovereign 
Bank, Wilmington, Delaware. 


~ Inconnection with the above 


application, Banco Santander, S.A. 
Boadilla del Monte Madrid, Spain, has 
applied to retain control of Santander 
Holdings USA, Inc., Boston, 
Massachusetts, and Sovereign Bank, 
Wilmington, Delaware. 

C. Federal Reserve Bank of San 
Francisco (Kenneth Binning, Vice 
President, Applications and 
Enforcement) 101 Market Street, San 
Francisco, California 94105-1579: 

1. Carpenter Fund Manager GP, LLC, 
Carpenter Fund Management Company, 
LLC, Carpenter Community Bancfund, 
L.P., Carpenter Community Bancfund-A, 
L.P., CCFW, Inc., SCJ, Inc., and CCI One 
Acquisition Corporation, all in Irvine, 
California, to acquire 100 percent of the 
voting securities of Santa Lucia 
Bancorp, and thereby indirectly acquire 
voting shares of Santa Lucia Bank, both 
in Atascadero, California. 
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Board of Governors of the Federal Reserve 
System, August 3, 2011. 


Robert deV. Frierson, 

Deputy Secretary of the Board. 

{FR Doc. 2011-19978 Filed 8—5—11; 8:45 am] 
BILLING CODE 6210-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


. Centers for Disease Control and 
Prevention 


[30Day-11-11FE] 


Agency Forms Undergoing Paperwork 
Reduction Act Review 


The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 
review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). To request a copy of these 
requests, call the CDC Reports Clearance 
Officer at (404) 639-5960 or send an e- 
mail to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Office of 
Management and Budget, Washington, 
DC 20503 or by fax to (202) 395-5806. 
Written comments should be received 
within 30 days of this notice. 


Proposed Project 

Musculoskeletal Disorder (MSD) 
Intervention Effectiveness in Wholesale/ 
Retail Trade Operations—New— 
National Institute for Occupational 
Safety and Health (NIOSH), Centers for 
Disease Control and Prevention (CDC). 


Background and Brief Description 


For the current study, the National 
Institute for Occupational Safety and 


collaborate on a multi-site intervention 
study at OBWC-insured wholesale/retail 
trade (WRT) companies from 2011- 
2014. In overview, MSD engineering 
control interventions [stair-climbing, 
powered hand trucks (PHT) and 
powered truck lift gates (TLG)] will be 
tested for effectiveness in reducing self- 
reported back and upper extremity pain 
among 960 employees performing 
delivery operations in 72 WRT 
establishments using a prospective 
experimental design (multiple baselines 
across groups with randomization). The 
costs of the interventions will be funded 
through existing OBWC funds and 
participating establishments. This study 
will provide important information that 


_ is not currently available elsewhere on 


the effectiveness of OSH interventions 
for WRT workers. 


Twenty-four OBWC-insured WRT 
establishments will be recruited from 
each of three total employee categories 
(<20 employees, 20-99 employees, and 
100+ employees) for a total of 72 
establishments with 3,240 employees. 
The study sub-sample (people, work 
groups or workplaces chosen from the 
sampling frame) will be volunteer 
employees at OBWC-insured WRT 
establishments who perform material 
handling tasks related to the delivery 
operations of large items (such as 
appliances, furniture, vending 
machines, furnaces, or water heaters) 
that are expected to be impacted by the 


powered hand truck (PHT) and truck lift - 


gate (TLG) interventions. It is estimated 
that there will be 960 impacted 
employees in the recruited 
establishments, which will be paired 
according to previous WC loss history 
and establishment size. Within each 


Health (NIOSH) and the Ohio Bureau of ™ pair, one establishment wilt be 


Workers Compensation (OBWC) will 


randomly chosen to receive the PHT or 


TLG intervention in the first phase, and 


the other will serve as a matched control 


until it receives the same intervention 
12 months later. 

The main outcomes for this study are 
self-reported low back pain and upper 
extremity pain collected using surveys 
every three months over a two-year 
period from volunteer WRT delivery 
workers at participating establishments. 
Individuals will also be asked to report 
usage of the interventions and material 
handling exposures every three months 
over two years. Individuals will also be 
asked to complete an annual health 
assessment survey at baseline, and once 
annually for two years. A 20% sample 
of survey participants will also be asked 
to participate in a clinical assessment of 
low back function at baseline, and once 
annually for two years. In order to 
maximize efficiency and reduce burden, 
a web-based survey is proposed for the 
majority (95%) of survey data 
collection. All collected information 
will be used to determine whether there 
are significant differences in reported 
musculoskeletal pain and functional 
back pain score ratios (pre/post 
intervention scores) when intervention 
and control groups are compared, while 
controlling for covariates. Once the 
study is completed, results will be made 
available through the NIOSH internet 
site and peer-reviewed publications. 


In summary, this study will determine 


the effectiveness of the tested MSD - 
interventions for WRT delivery workers 
and enable evidence based prevention 
practices to be shared with the greatest 
audience possible. NIOSH expects to 
complete data collection in 2014. There 
is no cost to respondents other than 
their time. The total estimated annual 
burden hours are 1,500. 
Estimated Annualized Burden Hours 


Number of re- Avg. burden 
Type of respondent Form name sponses per 
po respondent (in hours) 
Delivery Workers in Wholesale/Retail Trade | Self-reported low back pain .............:cccceeeee 960 4.5 5/60 
(WRT) Operations. 
Self-reported upper extremity pain ................ 960 4.5 5/60 
Self-reported specific job tasks and safety in- 960 45 5/60 
cidents. 
Self-reported general work environment and 960 1.5 10/60 
health. 
Informed Consent Form (Overall Study) ........ 960 S 5/60 
Low Back Functional Assessment ................. 192 15 20/60 
Informed Consent Form (Low Back Func- 960 5 5/60 
tional Assessment). 


| 
| 
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Dated: August 1, 2011. 
Daniel Holcomb, 


Reports Clearance Officer, Centers for Disease 
Control and Prevention. 


[FR Doc. 2011-20033 Filed 8—5—11; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Administration for Children and 
Families 


Submission for OMB Review; 
Comment Request 


Title: Refugee Assistance Program 
Estimates CMA—ORR-1. 


OMB No.: 0970-0030. 

Description: The ORR-1, Cash and 
Medical Assistance (CMA) Program 
Estimates, is the application for grants 
under the CMA program. The 
application is required by the Office of 
Refugee Resettlement (ORR) program 
regulations at 45 CFR 400.11(b). The 
regulation specifies that States must 
submit, as their application for this 
program, estimates of the projected costs- 
they anticipate incurring in providing 
cash and medical assistance for eligible 
recipients and the costs of administering 
the program. Under the CMA program, 
States are reimbursed for the costs of 
providing these services and benefits for 
eight months after an eligible recipient 


arrives in this country. The eligible 


recipients for these services and benefits 
are refugees, Amerasians, Cuban and 
Haitian Entrants, asylees, Afghans and 
Iraqi with Special Immigrant Visas, and 
victims of a severe form of trafficking. 
States that provide services for 
unaccompanied refugee minors also 
provide an estimate for the cost of these 
services for the year for which they are 
applying for a grant. 

Respondents: 


Instrument 


Number of Average 
responses per | burden hours 
ae respondent per response 


46 


1 


0.60 27.60 


Estimated Total Annual Burden 
Hours: 27.60. 


Additional Information: Copies of the 
proposed collection may be obtained by 
writing to the Administration for 
Children and Families, Office of 
Administration, Office of Information 
Services, 370 L’Enfant Promenade, SW., 
Washington, DC 20447, Attn: ACF 
Reports Clearance Officer. All requests 
should be identified by the title of the 
information collection. E-mail address: 
infocollection@acf.hhs.gov. 


OMB Comment: OMB is required to © 
make a decision concerning the 
collection of information between 30 
and 60 days after publication of this 
document in the Federal Register. 
Therefore, a comment is best assured of 
having its full effect if OMB receives it 
within 30 days of publication. Written 
comments and recommendations for the 
proposed information collection should 
be sent directly to the following: Office | 
of Management and Budget, Paperwork 
Reduction Project, Fax: 202-395-7285, 
E-mail: 


OIRA_SUBMISSION@OMB.eop.gov, 


‘Attn: Desk Officer for the 


Administration for Children and 
Families. 


Robert Sargis, 
Reports Clearance Officer. 


{FR Doc. 2011-19973 Filed 8—5-11; 8:45 am] 
BILLING CODE 4184-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Administration for Children and 
Families 


Submission for OMB Review; 


Comment Request 


Title: Low Income Home Energy 
Assistance Program (LIHEAP) Carryover- 
and Reallotment Report. 

OMB No.: 0970-0106. 

Description: The LIHEAP statute and 
regulations require LIHEAP grantees to 
report certain information to HHS 
concerning funds forwarded and funds 
subject to reallotment. The 1994 


“ANNUAL BURDEN ESTIMATES 


reauthorization of the LIHEAP statute, 
the Human Service Amendments of 
1994 (Pub. L. 103-252), requires that the 
Carryover and Reallotment Report for 
one fiscal year be submitted to HHS by 
the grantee before the allotment for the 
next fiscal year may be awarded. 


The Administration for Children and 
Families is requesting no changes in the 
collection of data with the Carryover 
and Reallotment Report, a form for the 
collection of data, and the Simplified 
Instructions for Timely Obligations of 
LIHEAP Funds and Reporting Funds for 
Carryover and Reallotment. The form 
clarifies the information being requested 
and ensures the submission of all the 
required information. The form 
facilitates our response to numerous 
queries each year concerning the 
amounts of obligated funds. Use of the 
form is voluntary. Grantees have the 
option to use another format. 

Respondents: State Governments, 
Tribal Governments, Insular Areas, the 
District of Columbia, and the 
Commonwealth of Puerto Rico. 


Instrument 


Number of Average 
responses per | burden hours 
pe respondent per response 


Carryover and Reallotment Report 


192 


1 3 576 


Estimated Total Annual Burden 
Hours: 576. 

Additional Information: Copies of the 
proposed collection may be obtained by 
writing to the Administration for 
Children and Families, Office of 


Administration, Office of Information 
Services, 370 L’Enfant Promenade, SW., 
Washington, DC 20447, Attn: ACF 
Reports Clearance Officer. All requests 
should be identified by the title of the 


information collection. E-mail address: 
infocollection@acf.hhs.gov. 

OMB Comment: OMB is required to 
make a decision concerning the 
collection of information between 30 
and 60 days after publication of this 
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document in the Federal Register. 
Therefore, a comment is best assured of 
having its full effect if OMB receives it 
within 30 days of publication. Written 
comments and recommendations for the 
proposed information collection should 
be sent directly to the following: Office 
of Management and Budget, Paperwork 
Reduction Project, Fax: 202-395-7285, 
E-mail: OIRA_LSUBMISSION@OMB.eop. 
gov, Attn: Desk Officer for the 
Administration for Children and 
Families. 


Robert Sargis, 
Reports Clearance Officer. 


[FR Doc. 2011-19974 Filed 8-5-11; 8:45 am] 
BILLING CODE 4184-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. FDA-2011—N-0085] 


Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Cooperative 
Manufacturing Arrangements for 
Licensed Biologics 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995. 


DATES: Fax written comments on the 
collection of information by September 
7, 2011. 


ADDRESSES: To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be faxed to the Office of 
Information and Regulatory Affairs, 
OMB, Attn: FDA Desk Officer, Fax: 202-— 
395-7285, or e-mailed to 
oira_submission@omb.eop.gov. All 
comments should be identified with the 
OMB control number 0910-0629. Also 
include the FDA docket number found 
in brackets in the heading of this 
document. 


FOR FURTHER INFORMATION CONTACT: 
Juanmanuel Vilela, Office of 
Information Management, Food and’ 
Drug Administration, 1350 Piccard Dr., 
PI50—400B, Rockville, MD 20850, 301- 
796-7651, 
juanmanuel.vilela@fda.hhs.gov. 


SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance. 


Guidance for Industry: Cooperative 
Manufacturing Arrangements For © 
Licensed Biologics—(OMB Control 
Number 0910-0629)—Extension 


The guidance document provides 
information concerning cooperative 
manufacturing arrangements applicable 
to biological products subject to 
licensure under section 351 of the 
Public Health Service Act (42 U.S.C. 
262). The guidance addresses several 


types of manufacturing arrangements 


(i.e., short supply arrangements, divided 
manufacturing arrangements, shared 
manufacturing arrangements, and 
contract manufacturing arrangements) 
and describes certain reporting and 
recordkeeping responsibilities, 
associated with these arrangements, 
including the following: (1) Notification 
of all important proposed changes to 
production and facilities; (2) 
notification of results of tests and 
investigations regarding or possibly 
impacting the product; (3) notification 
of products manufactured in a contract 
facility; and (4) standard operating 
procedures. 


(1) Notification of All Important 
Proposed Changes to Production and 
Facilities 


Each licensed manufacturer in a 
divided manufacturing arrangement or 
shared manufacturing arrangement must 
notify the appropriate FDA center 
regarding proposed changes in the 
manufacture, testing, or specifications of 
its product, in accordance with § 601.12 
(21 CFR 601.12). In the guidance, we 
recommend that each licensed 
manufacturer that proposes such a 
change should also inform other 
participating licensed manufacturer(s) 
of the proposed change. 

For contract manufacturing 
arrangements, we recommend that the 
contract manufacturer should share. 
with the license manufacturer all 
important proposed changes to 
production and facilities (including 
introduction of new products or at 
inspection). The license holder is 
responsible for reporting these changes 
to FDA (§ 601.12). 


(2) Notification of Results of Tests and 
Investigations Regarding or 
impacting the Product 


In the guidance, we recommend the 
following for contract manufacturing 
arrangements: 


e The contract manufacturer should 
fully inform the license manufacturer of 
the results of all tests and investigations 
regarding or possibly having an impact 
on the product; and 

e The license manufacturer should 
obtain assurance from the contractor 
that any FDA list of inspectional 
observations will be shared with the 
license manufacturer to allow 
evaluation of its impact on the purity, 
potency, arid safety of the license 
manufacturer’s product. 


(3) Notification of Products 
Manufactured in a Contract Facility 


’ In the guidance, we recommend for 
contract manufacturing arrangements 
that a license manufacturer cross 
reference a contract manufacturing 
facility’s Master Files only in 
circumstances involving certain 
proprietary information of the contract 
manufacturer, such as a list of all 
products manufactured in a contract 
facility. In this situation, the license 
manufacturer should be kept informed 
of the types or categories of all products 
manufactured in the contract facility. 


(4) Standard Operating Procedures 


In the guidance, we remind the 
license manufacturer that the license 
manufacturer assumes responsibility for 
compliance with the applicable product 
and establishment standards (21 CFR 


— 600.3(t)). Therefore, if the license 


manufacturer enters into an agreement 
with a contract manufacturing facility, 
the license manufacturer must ensure. 


‘that the facility complies with the 


applicable standards. An agreement 
between a license manufacturer and a 
contract manufacturing facility normally 
includes procedures to regularly assess 
the contract manufacturing facility’s 
compliance. These procedures ntay 
include, but are not limited to, review 
of records and manufacturing deviations 
and defects, and periodic audits. 

For shared manufacturing 
arrangements, each manufacturer must 
submit a separate biologics license 
application (BLA) describing the 
manufacturing facilities and operations 
applicable to the preparation of that 
manufacturer’s biological substance or 
product (§ 601.2(a)). In the guidance, we 
state that we expect the manufacturer 
that prepares (or is responsible for the 
preparation of) the product in final form 
for commercial distribution to assume 
primary responsibility for providing 
data demonstrating the safety, purity, 
and potency of the final product. We 
also state that we expect the licensed 
finished product manufacturer to be 
primarily responsible for any post- 
approval obligations, such as 


r 
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postmarketing clinical trials, additional 
product stability studies, complaint 
handling, recalls, postmarket reporting 
of the dissemination of advertising and 
promotional labeling materials as 
required under § 601.12(f)(4) and 
adverse experience reporting. We 
recommend that the final product 
manufacturer establish a procedure with 
the other participating manufacturer(s) 
to obtain information in these areas. 

Description of Respondents: The 
recordkeeping and reporting 
recommendations described in this 
document affect the participating 
licensed manufacturer(s), final product 
manufacturer(s), and contract 
manufacturer(s) associated with 
cooperative manufacturing 
arrangements. 

Burden Estimate: We believe that the 
information collection provisions in the 
guidance do not create a new burden for 
respondents. We believe the reporting 
and recordkeeping provisions are part of 
usual and customary business practices. 
Licensed manufacturers would have 
contractual agreements with 
participating licensed manufacturers, 
final product manufacturers, and 
contract manufacturers, as applicable 
for the type of cooperative 
_ manufacturing arrangement, to address 
all these information collection 

provisions. 

The guidance also refers to previously 
approved collections of information 
found in FDA regulations at parts 201, 
207, 211, 600, 601, 606, 607, 610, 660, 
801, 803, and 807, 809, and 820 (21 CFR 
parts 201, 207, 211, 600, 601, 606, 607, 
610, 660, 801, 803, 807, 809, and 820). 
The collections of information in 
§§ 606.121, 606.122, and 610.40 have 
been approved under OMB control 
number 0910-0116; § 610.2 has been 
approved under OMB control number 
0910-0206; §§ 600.12(e) and 600.80 

~ have been approved under OMB control 
number 0910-0308; §§ 601.2(a), 601.12, 
610.60 through 610.65, 610.67, 660.2(c), 
660.28(a) and (b), 660.35(a), (c) through 
(g), and (i) through (m), 660.45, and 
660.55(a) and (b) have been approved 
under OMB control number 0910-0338; 
§§ 803.20, 803.50, and 803.53 have been 
approved under OMB control number 
0910-0437; and §§ 600.14 and 606.171 - 
have been approved under OMB control 
number 0910-0458. The current good 
manufacturing practice regulations for 
finished pharmaceuticals (part 211) © 
have been approved under OMB control 
number 0910-0139; §§ 820.181 and 
820.184 have been approved under 
OMB control number 0910-0073; the 
establishment registration regulations 
(parts 207, 607, and 807) have been 
approved under OMB control numbers 


0910-0045, 0910-0052, and 0910-0387; 
and the labeling regulations (parts 201, 
801, and 809) have been approved 
under OMB control numbers 0910- 
0537, 0910-0572, and 0910-0485. 

In the Federal Register of March 16, 
2011 (76 FR 14405), FDA published a 
60-day notice requesting public 
comment on the proposed collection of 
information. No comments were 
received from the public. 


‘Dated: August 2, 2011. 
David Dorsey, 


Acting Associate Commissioner for Policy and 
Planning. 


[FR Doc. 2011-19958 Filed 8—5—11; 8:45 am] 
BILLING CODE 4160-01-P 


DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


Food and Drug Administration 


[Docket No. FDA-2011-N-0508] 


Agency Information Collection 


_Activities; Proposed Collection; 


Comment Request; Blood 
Establishment Registration and 
Product Listing, Form FDA 2830 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the Agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal Agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
the information collection requirements 
relating to the blood establishment 
registration and product listing 
requirements in the Agency’s 
regulations and Form FDA 2830. 

DATES: Submit either electronic or 
written comments on the collection of 
information by October 7, 2011. 
ADDRESSES: Submit electronic 
comments on the collection of 
information to http:// 
www.regulations.gov. Submit written 
comments on the collection of 
information to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 


docket number found in brackets in the 
heading of this document. 

FOR FURTHER INFORMATION CONTACT: 
Juanmanuel Vilela, Office of 
Information Management, Food and 
Drug Administration, 1350 Piccard Dr., 
PI50—400B, Rockville, MD 20850, 301-— 
796-7651. 


SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
Agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes Agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
Agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the colléction to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 

With respect to the following 
collection of information, FDA invites 
comments on these topics: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of FDA’s functions, including whether 
the information will have practical 
utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to bé collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


Blood Establishment Registration and - 
Product Listing, Form FDA 2830—21 
CFR Part 607—(OMB Control Number 
0910-0052)—Extension 


Under section 510 of the Federal 
Food, Drug, and Cosmetic Act (24 U.S.C. 
360), any person owning or operating an 
establishment that manufactures, 
prepares, propagates, compounds, or 
processes a drug or device must register 
with the Secretary of Health and Human 
Services, on or before December 31 of 
each year, his or her name, place of 
business, and all such establishments, 
and must submit, among other a 
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information, a listing of all drug or 
device products manufactured, 
prepared, propagated, compounded, or 
processed by him or her for commercial 
distribution. In part 607 (21 CFR part 
607), FDA has issued regulations 
implementing these requirements for 
manufacturers of human blood and 
blood products. 

Section 607.20(a), in brief, requires 
owners or operators of certain 
establishments that engage in the 
manufacture of blood products to. 
register and to submit a list of every 
blood product in commercial 
distribution. Section 607.21, in brief, 
requires the owners or operators of 
establishments entering into the 
manufacturing of blood products to 
register within 5 days after beginning 
such operation and to submit a list of 
every blood product in commercial 
distribution at the time. If the owner or 
operator of the establishment has not 
previously entered into such operation 
for which a license is required, 
registration must follow within 5 days 
after the submission of a biologics 
license application. In addition, owners 
or operators of all establishments so 
engaged must register annually between 


November 15 and December 31 and 
must update their blood product listing 
information every June and December. 
Section 607.22 requires the use of Form 
FDA 2830 (Blood Establishment 
Registration and Product Listing) for 
initial registration, subsequent annual 
registration, and for blood product 
listing information. Section 607.25 sets 
forth the information required for 
establishment registration and blood 
product listing. Section 607.26, in brief, 
requires certain changes to be submitted 
on Form FDA 2830 as an amendment to 
establishment registration within 5 days 
of such changes. Section 607.30(a), in 
brief, sets forth the information required 
from owners or operators of 
establishments when updating their 
blood product listing information every 
June and December, or at the discretion 
of the registrant at the time the change 
occurs. Section 607.31 requires that 
additional blood product listing 
information be provided upon FDA 
request. Section 607.40, in brief, 
requires certain foreign blood product 
establishments to comply with the 
establishment registration and blood 
product listing information 
requirements discussed above and to 


provide the name and address of the - 
establishment and the name of the 
individual responsible for submitting 
establishment registration and blood 
product listing information as well as 
the name, address, and phone number 
of its U.S. agent. 

Among other uses, this information 
assists FDA in its inspections of 
facilities, and its collection is essential 
to the overall regulatory scheme 
designed to ensure the safety of the 
nation’s blood supply. Form FDA 2830 
is used to collect this information. 

Respondents to this collection of 
information are human blood and 
plasma donor centers, blood banks, 
certain transfusion services, other blood 
product manufacturers, and 
independent laboratories that engage in 
quality control and testing for registered 
blood product establishments. 

FDA estimates the burden of this 
collection of information based upon 
information obtained from FDA’s Center 
for Biologics Evaluation and Research’s 
database and FDA experience with the 
blood establishment registration and 
product listing requirements. 

FDA estimates the burden of this 
collection of information as follows: 


TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN 1 


Number of Average 

umber o responses otal annual | burden per 

21 CFR Section Form FDA 2830 respondents per re- responses response Total hours 

spondent (in hours) 

607.20(a), 607.21, 607.22, 607.25, and | Initial Registration ....... 49 1 49 1 49 
607.40. 

607.21, 607.22, 607.25, 607.26, 607.31, and | Re-registration ............ 2,589 1 2,589 0.5 1,294 
607.40. 

607.21, 607.25, 607.30(a), 607.31, and | Product Listing Update 180 1 180 0.25 45 
607.40. 


Dated: July 26, 2011. 
David Dorsey, 
Acting Deputy Commissioner for Policy, 
Planning and Budget. 
[FR Doc. 2011-19955 Filed 85-11; 8:45 am] 
BILLING CODE 4160-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


[Docket No. FDA-2011-—N-0126] 
Andrew K. Choi: Debarment Order 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


SUMMARY: The Food and Drug 
Administration (FDA) is issuing an 
order under the Federal Food, Drug, and 
Cosmetic Act (the FD&C Act) debarring 
Andrew K. Choi, M.D. for 4 years from 
providing services in any capacity to a 
person that has an approved or pending 
drug product application. FDA bases 
this order on findings that Dr. Choi was 
convicted of a misdemeanor under 
Federal law for conduct relating to the 
regulation of a drug product under the 
FD&C Act and that the type of conduct 
underlying the conviction undermines 
the process for the regulation of drugs. 
Dr. Choi was given notice ofthe _ 
proposed debarment and an opportunity 
to request a hearing within the 
timeframe prescribed by regulation. Dr. 
Choi failed to respond. Dr. Choi’s failure 


to respond constitutes a waiver of his 
right to a hearing concerning this action. 


DATES: This order is effective August 8, 
2011. 


ADDRESSES: Submit applications for 
termination of debarment to the 
Division of Dockets Management (HF A— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. 


FOR FURTHER INFORMATION CONTACT: 
Kenny Shade, Division of Compliance 
Policy (HFC-230), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-796-4640. 


SUPPLEMENTARY INFORMATION: 


| 
; 
| 
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_I. Background 


Section 306(b)(2)(B)(i)(D) of the FD&C 
Act (21 U.S.C. 335a(b)(2)(B)(i)(D) 
permits FDA to debar an individual if it 
finds that the individual has been 
convicted of a misdemeanor under 
Federal law for conduct relating to the 
regulation of drug products under the 
FD&C Act, and if FDA finds that the 
type of conduct that served as the basis 
for the conviction undermines the 
process for the regulation of drugs. 

On April 2, 2007, Dr. Choi pleaded 
guilty to one count of receipt in 
interstate commerce of a misbranded 
drug and delivery thereof in violation of 
sections 301(c), 303(c), and 502(f) of the 
FD&C Act (21 U.S.C. 331(c), 333(a)(1), 
and 352(f)). On August 11, 2008, the 
U.S. District Court for the Central 
District of California entered judgment 
against Dr. Choi for the misdemeanor 
offense of receipt in interstate commerce 
of a misbranded drug and delivery 
thereof. 

FDA’s finding that debarment is 
appropriate is based on the 
misdemeanor conviction referenced 
herein. The factual basis for the 
conviction is as follows: Dr. Choi was a 
licensed physician in the State of 
California. Prior to November 13, 2003, 
Dr. Choi injected patients with Botox®, 
an FDA-approved Botulinum Toxin 
Type A drug product manufactured by 
Allergan, Inc. In 2003, Dr. Choi began 
ordering an unapproved drug purported 
to be Botulinum Toxin Type A (TRI- 
Toxin) manufactured by Toxin Research 
International, Inc. (TRI), located in 
Tucson, Arizona, instead of the 
approved Botox®. From on or about 
November 13, 2003, and continuing 
until about August 3, 2004, Dr. Choi 
placed 14 orders for a total of 28 vials 
of TRI-Toxin, which he had shipped to: 
his office in the Central District of 
California. The TRI-Toxin did not come 
with labeling or directions on how to 
dilute the product for injection. The 
TRI-Toxin label stated ‘‘for research 
purposes only” and ‘not for human 
use,” as did the TRI-Toxin invoices. Dr. 
Choi admitted to injecting the TRI- 
Toxin into his employees and patients. 
Between on or about November 13, 
2003, and continuing until on or about 
August 3, 2004, Dr. Choi received and 
delivered the TRI-Toxin when he 
administered it to other persons, all in 
violation of sections 301(c), 303(c), and 
502(f) of the FD&C Act. 

As a result of his conviction, on April 
22, 2011, FDA sent Dr. Choi a notice by 
certified mail proposing to debar him 
for 4 years from providing services in 
any Capacity to a person that has an 
approved or pending drug product 


application. FDA subsequently 
confirmed on May 9, 2011, that Dr. Choi 
personally received the notice. The 
proposal was based on a finding, under 
section 306(b)(2)(B)(i)(I) of the FD&C 
Act that Dr. Choi was convicted of a 
misdemeanor under Federal law for 
conduct relating to the regulation of 
drug products under the FD&C Act, and 
that the conduct that served as a basis 
for the conviction undermines the 
process for the regulation of drugs. The 
proposal also offered Dr. Choi an 
opportunity to request a hearing, 
providing him 30 days from the date of 
receipt of the letter in which to file the 
request, and advised him that failure to 
request a hearing constituted a waiver of 
the opportunity for a hearing and of any 
contentions concerning this action. Dr. 
Choi failed to respond within the 
timeframe prescribed by regulation and 
has therefore, waived his opportunity 
for a hearing and waived any 
contentions concerning his debarment 
(21 CFR part 12). 


Il. Findings and Order 


Therefore, the Director, Office of 
Enforcement, Office of Regulatory 
Affairs, under section 306(b)(2)(B)(i)(D 
of the FD&C Act under authority 
delegated to him (Staff Manual Guide 
1410.35), finds that Andrew K. Choi has 
been convicted of a misdemeanor under 
Federal law for conduct relating to the 
regulation of a drug product under the 
FD&C Act, and that the type of conduct 
that served as a basis for the conviction 
undermines the process for the * 
regulation of drugs. : 

As a result of the foregoing finding, 
Dr. Choi is debarred for 4 years from 
providing services in any capacity to a 
person with an approved or pending 
drug product application under sections 
505, 512, or 802 of the FD&C Act (21 
U.S.C. 355, 360b, or 382), or under 
section 351 of the Public Health Service 
Act (42 U.S.C. 262), effective (see 
DATES), (see sections 306(c)(1)(B), 
(c)(2)(A)(iii), and 201(dd) of the FD&C 
Act (21 U.S.C. 335a(c)(1)(B), 
(c)(2)(A)(iii), and 321(dd))). Any person 
with an approved or pending drug 
product application who knowingly 
employs or retains as a consultant or 
contractor, or otherwise uses the 
services of Dr. Choi, in any capacity 
during Dr. Choi’s debarment, will be 
subject to civil money penalties (section 
307(a)(6) of the FD&C Act (21 U.S.C. 
335b(a)(6))). If Dr. Choi provides 
services in any capacity to a person with 
an approved or pending drug product 
application during his period of 
debarment he will be subject to civil 
money penalties (section 307(a)(7) of the 
FD&C Act). In addition, FDA will not 


accept or review any abbreviated new 
drug applications submitted by or with 
the assistance of Dr. Choi during his 
period of debarment (section 
306(c)(1)(B) of the FD&C Act). 

Any application by Dr. Choi for 
termination of debarment under section 
306(d)(1) of the FD&C Act (21 U.S.C. 
335a(d)(1)) should be identified with 
Docket No. FDA-2011—N-0126 and sent 
to the Division of Dockets Management 
(see ADDRESSES). All such submissions 
are to be filed in four copies. The public 
availability of information in these 
submissions is governed by 21 CFR 
10.20(j). 

Publicly available submissions may 
be seen in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday. 

Dated: July 27, 2011. 

Armando Zamora, 

Acting Director, Office of Enforcement, Office 
of Regulatory Affairs. 
[FR Doc. 2011-19976 Filed 8-5—11; 8:45 am] 
BILLING CODE 4160-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. FDA-2011—N-0557] 


Advancing Regulatory Science for 
Highly Multiplexed Microbiology/ 
Medical Countermeasure Devices; 
Public Meeting 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice of public meeting; 
request for comments. 


The Food and Drug Administration 
(FDA) is announcing the following 
public meeting: ‘‘Advancing Regulatory 
Science for Highly Multiplexed 
Microbiology/Medical Countermeasure 
Devices.” The purpose of the public 
meeting is to discuss performance 
evaluation of highly multiplexed 
microbiology/medical countermeasure 
(MCM) devices, their clinical 
application and public health/clinical 
needs, and quality criteria for 
establishing the accuracy of reference 
databases. These considerations are 
essential to establish the safety and 
effectiveness of highly multiplexed 
devices. when used for the clinical 
diagnosis of infectious diseases from a 
human specimen. 

Date and Time: The public meeting 
will be held on October 13, 2011, from 
8 a.m. to 6 p.m. 

Location: The public meeting will be 
held at the FDA White Oak Campus, 
10903 New Hampshire Ave., Bldg. 31, 
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rm. 1503 (the Great Room), Silver 
Spring, MD 20993-0002. For parking 
and security information, please visit 
the following Web site: http:// 
www.fda.gov/AboutFDA/ 
WorkingatFDA/BuildingsandFacilities/ 
WhiteOakCampusInformation/ 
ucm241740.htm. The public meeting 
will also be available to be viewed 
online via webcast. 

Contact Person: Raquel Peat, Center 
for Devices and Radiological Health, 
Food and Drug Administration, 10903 
New Hampshire Ave., Bldg. 66, rm. 
5561, Silver Spring, MD 20993-0002, 
301-796-6218, e-mail: 
raquel.peat@fda.hhs.gov. 

Registration and Requests for Oral 
Presentations: If you wish to attend or 
view the webcast of the public meeting, 
you must register online at hittp:// 
www.fda.gov/MedicalDevices/ 
NewsEvents/WorkshopsConferences/ 
default.htm (select the appropriate 
meeting from the list). _ 

Provide complete contact information 
for each attendee, including name, title, 
affiliation, email, and telephone 
number. Registration requests should be 
received by September 13, 2011. 

If you wish to make an oral 
presentation during the open comment 
session at the meeting, you must 
indicate this at the time of registration. 
FDA has inchided general discussion 
topics for comment in section III of this 
document, Topics for Input. You should 
also identify which discussion topic you 
wish to address in your presentation. 
FDA will do its best to accommodate 
requests to speak. Individuals and 
organizations with common interests are 
urged to consolidate or coordinate their 
presentations and to request time for a 
joint presentation. FDA will determine 
the amount of time allotted to each 
presenter and the approximate time that 
each oral presentation is scheduled to 
begin. If the number of registrants 
requesting to speak is greater than what 
can be reasonably accommodated 
_ during the scheduled open public 
hearing session, FDA may conduct a 
lottery to determine the speakers for the 
scheduled open comment session. - 

Registration is free and will be on a 
first-come, first-served basis. Early 
registration is recommended because 
seating is limited. FDA may limit the 
number of participants from each 
organization based on space limitations. 
Registrants will receive confirmation 
once their registration has been 
accepted. Onsite registration on the day 
of the public meeting will be provided 
on a space-available basis beginning at 
7 a.m. Non-U.S. citizens are subject to 
additional security screening, and they - 
should register as soon as possible. 


If you need special accommodations 
due to a disability, please contact Susan 
Monahan, Center for Devices and 
Radiological Health, Food and Drug 
Administration, 10903 New Hampshire 
Ave., Bldg. 66, Rm. 4321, Silver Spring, 
MD 20993-0002, 301-796-5661, e-mail: 
susan.monahan@fda.hhs.gov at least 7 
days in advance of the meeting. 


Streaming Webcast of the Public 


. Meeting: There will be a registration 


process for the webcast, and it will be 
on a first-come, first-served basis 
(maximum capacity: 900). If you have 
never attended a Connect Pro meeting 
before, test your connection at: https:// 
collaboration.fda.gov/common/help/en/ 
support/meeting_test.htm. To get a 
quick overview of the Connect Pro 
program, visit: http://www.adobe.com/ 
go/connectpro_overview. (FDA has 
verified the Web site addresses in this 
document, but FDA is not responsible 
for any subsequent changes to the Web 
sites after this document publishes in 
the Federal Register.) 


Comments: In advance of the meeting, 
FDA will place its proposed evaluation 
approach to assess the performance of 
highly multiplexed microbiology/MCM 
devices on file in the public docket 
(docket number found in brackets in the 
heading of this document) and will post 
it at http://www.fda.gov/ 
MedicalDevices/NewsEvents/ 
WorkshopsConferences/default.htm. 
The deadline for submitting comments 
to be presented at this public meeting is 
September 13, 2011 (see section III of 
this document.) 


Regardless of attendance at the public 
meeting, interested persons may submit 
either electronic or written comments 
on any discussion topic(s) to the open 
docket. The deadline for submitting 
comments to the docket is September 
13, 2011. Submit electronic comments 
to http://www.regulations.gov. Submit 
written comments to the Division of 
Dockets Management (HFA-305), Food 
and Drug Administration, 5630 Fishers 
Lane, rm. 1061, Rockville, MD 20852. It 
is only necessary to send one set of 
comments. It is no longer necessary to 
send two copies of mailed comments. 
Identify comments with the docket 
number found in brackets in the 
heading of this document. In addition, 
if responding to specific topics as 
outlined in section III of this document, 
please identify the topic you are 
addressing. Received comments may be 
seen in the Division of Dockets 
Management between 9 a.m. and 4 p.m., 
Monday through Friday. 


SUPPLEMENTARY INFORMATION: 


I. Background 


Highly multiplexed devices for the 
diagnosis of infectious diseases, 
including those caused by MCM-related 
pathogens, are a new generation of 
diagnostic products designed to 
simultaneously identify and 
differentiate a large number of 
pathogens from a single clinical 
specimen. This involves the testing of 
multiple targets through a common 
process of sample preparation, 
amplification and/or detection, and 
result interpretation. The identification 
of the organism is often based on 
sequence information compared to 
reference databases created either by the 
device manufacturer or otherwise 
publicly available. 

These diagnostic devices present 
several advantages, such as identifying 
potential disease etiology in situations 
where many different pathogens share a 
common clinical manifestation and the 
simultaneous detection of co-infections. 
However, establishing and validating 
the performance of these devices to 
make informed clinical and public 
health decisions poses significant 
scientific challenges. This public 


meeting is to discuss the performance 


evaluation of highly multiplexed 
microbiology/MCM device, their 
clinical application and public health/ 
clinical needs and quality criteria for 
establishing the accuracy of reference 
databases. These considerations are 
essential to establish the safety and 
effectiveness of highly multiplexed 
devices when used for the clinical 
diagnosis of infectious diseases from a 
human specimen. 

FDA is holding this public meeting to 
obtain input from academia, 
government, industry, clinical ~ 
laboratories, and other stakeholders on 
the performance evaluation approach to 
be proposed by FDA, which includes 
validation methods, reference panels, 
and bioinformatic concepts needed to 
address the clinical and analytical 
performance requirements for highly 
multiplexed microbiology/MCM 
devices. The ultimate goal is to advance 
regulatory science for highly 
multiplexed devices used in pathogen 
detection in order to ensure their safety 
and effectiveness and thereby provide 
potential clinical and public health 
benefits. 


II. Meeting Overview 


The public meeting will consist of 
presentations providing background on 
current and anticipated uses for highly 
multiplexed microbiology devices that 
may contain MCM analytes, the 
performance evaluation approach 
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proposed by FDA, and information on 
reference databases; an open public 
comment session; and an open 
discussion on selected topics raised by 
the presentations (see section III of this 
document.) During the discussions, the 
participants will not be asked to 
develop consensus opinions but rather 
to provide their individual perspectives. 

Additional information, including a 
meeting agenda, will be available on the 
Internet, immediately after publication 
of this document in the Federal 
Register. The evaluation approach 
proposed by FDA is expected to be 
available at a later date. This 
information will be placed on file in the 
public docket (docket number found in 
brackets in the heading of this | 
document), which is available at 
http://www.regulations.gov. This 
information will also be available at 
http://www.fda.gov/MedicalDevices/ 
NewsEvents/WorkshopsConferences/ 
default:htm (select the appropriate 
meeting from the list). 


III. Topics for Input 


FDA will seek input on its proposed 
performance evaluation approach, 
which will include the following topics: 

1. Clinical Application of Highly 
Multiplexed Microbiology Devices: Their 
clinical application and public health/ 
clinical needs; inclusion of MCM- 
related pathogens that are expected to 
be rarely present in the tested 
specimens; the composition of clinically 
relevant panels of pathogens; the 
interpretation of the test results taking 
into consideration the possible 
detection of microorganisms that are not 
clinically relevant, and what is known 
and unknown about co-infections. 

2. Device Evaluation: How to evaluate 
_ the analytical and clinical performance 
of highly multiplexed microbiology 
devices; approaches to device validation 
when positive specimens are not easily 
available, which is the case for many 
- MCM pathogens; sufficiency, feasibility, 
and practicality of the proposed FDA 
evaluation approach to establish device 
performance. 

3. Reference Databases: Quality 
criteria for establishing the accuracy of 


reference databases; methods for 
curating, maintaining, and updating 
these databases; what is the current 
practice for creating and maintaining 
reference databases. 


IV. Transcripts 


Please be advised that as soon as a 
transcript is available, it will be 
accessible at http:// 
www.regulations.gov. It may be viewed 
at the Division of Dockets Management 
(HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. A transcript 
will also be available in either hardcopy 
or on CD-ROM, after submission of a 
Freedom of Information request. Written 
requests are to be sent to Division of 
Freedom of Information (ELEM-—1029), 
Food and Drug Administration, 12420 
Parklawn Dr., Element Bldg., rm. 1050, 
Rockville, MD 20857. 


Dated: August 2, 2011. 
Nancy K. Stade, 


Deputy Director for Policy, Center for Devices 
and Radiological Health. 


[FR Doc. 2011-19996 Filed 8—5—11; 8:45 am] 
BILLING CODE 4160-01-P 


DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


Health Resources and Services 
Administration 


Agency Information Collection 
Activities: Proposed Collection: 
Comment Request 


In compliance with the requirement 
for opportunity for public comment on 
proposed data collection projects 
(section 3506(c)(2)(A) of Title 44, United 
States Code, as amended by the 
Paperwork Reduction Act of 1995, Pub. 
L. 104-13), the Health Resources and 
Services Administration {HRSA) 
publishes periodic summaries of 
proposed projects being developed for 
submission to the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act of 1995. To request more 
information on the proposed project or 
to obtain a copy of the data collection 
plans and draft instruments, e-mail 


paperwork@hrsa.gov or call the HRSA 
Reports Clearance Officer at (301) 443- 
1129. 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency; (b) the” 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 


Proposed Project: National Health 
Service Corps Site Application (OMB 
No. 0915-0230)—Revision 


The National Health Service Corps 
(NHSC) of the Bureau of Clinician 
Recruitment and Service (BCRS), Health 
Resources and Services Administration, 
is committed to improving the health of 
the Nation’s underserved by uniting 
communities in need with caring health 
professionals, and by supporting their 
efforts to build better systems of care. 
The NHSC Site Application, which 
renames and revises the previous 
Recruitment and Retention Assistance 
Application, requests information on 
the clinical service site, sponsoring 
agency, recruitment contact, staffing 
levels, service users, charges for 
services, employment policies, and 
fiscal management capabilities. 
Assistance in completing the 
application may be obtained through the 
appropriate State Primary Care Offices, 
State Primary Care Associations and the 
NHSC. The information on the 
application is used for determining the 
eligibility of sites for assignment of 
NHSC-obligated health professionals 
and to verify the need for NHSC 
clinicians. Approval as an NHSC service 
site is good for 3 years; sites wishing to 
remain eligible for assignment of NHSC 
providers must submit a new Site 
Application every 3 years. 


The annual estimate of burden is as 
follows: 


instrument Number of — Total Hours per Total burden 
respondents respondent responses response hours 
NHSC Site Application 3000 3000 0.5 1500 
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E-mail comments to 
paperwork@hrsa.gov or mail to the 
HRSA Reports Clearance Officer, Room 
10-33, Parklawn Building, 5600 Fishers 
Lane, Rockville, MD 20857. Written 
comments should be received within 30 
days of this notice. 

Dated: August 2, 2011. 

Reva Harris, 

Acting Director, Division of Policy and 
Information Coordination. 

[FR Doc. 2011-20077 Filed 85-11; 8:45 am] 
BILLING CODE 4165-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Agency Information Collection 
Activities: Proposed Collection: 
Comment Request 


In compliance with the requirement 
for opportunity for public comment on - 
proposed data collection projects 
(section 3506(c)(2)(A) of Title 44, United 
States Code, as amended by the 
Paperwork Reduction Act of 1995, Pub. 
L. 104-13), the Health Resources and 
Services Administration (HRSA) 
publishes periodic summaries of 
proposed projects being developed for 
submission to the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act of 1995. To request more 
information on the proposed project or 
to obtain a copy of the data collection 
plans and draft instruments, e-mail 
paperwork@hrsa.gov or call the HRSA 


Reports Clearance Officer at (301) 443-— 
1129. 

Comments are invited on: (a) The 
proposed collection of information for 
the proper performance of the functions 
of the Agency; (b) the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 


Proposed Project: National Sample 
Survey of Nurse Practitioners (OMB No. 
0915-xxxx)-[NEW] 


The number of Nurse Practitioners 
(NP) in the United States has been 
growing rapidly over the past decade 
and continued growth is expected as the 
anhual number of graduates of NP 
programs is at an all time high. 
Furthermore, over the past 20 years, 
many regulatory and financial barriers 
to using NPs have been removed. The 
expansion of health insurance under the 
Patient Protection and Affordable Care 
Act of 2010 (Pub. L. 111-148) will also 
increase the demand for services. With 
increasing numbers, NPs are poised to 
play a critical role in the nation’s efforts 
to expand access to health care services. 

Despite the increasing number and 
role of NPs, unfortunately, there is 
currently only limited, inconsistent data 


_ available to policy makers and the 


health care community. Accordingly, it 
is difficult for these leaders to quantify 


or fully understand the role of NPs in 
the current or future health care system. 
In fact, it is difficult to project with 
confidence the number of NPs 
practicing in the United States today. 

The primary purpose of the Bureau of 
Health Professions’ National Sample 
Survey of Nurse Practitioners data 
collection is to: (1) Improve estimates of 
NPs providing services; (2) describe the 
settings where NPs are working; (3) 
identify the positions/roles in which 
NPs are working; (4) describe the 
activities and services NPs are providing 
in the healthcare workforce; (5) 
determine the specialties in which NPs 
are working; (6) explore NPs’ 
satisfaction with and perception of the 
extent to which they are working to 
their full scope of practice; and (7) 
assess variations in practice settings, 
positions, and practice patterns by 
demographic and educational 
characteristics. 

The statutory provision that 
authorizes this data collection is section 
761 of the Public Health Service Act, 
“Health Professions Workforce 
Information and Analysis,” which is 
codified at 42 U.S.C. 294n. The 
information obtained from this survey 
will ultimately lead to more accurate 
and complete national estimates of the 
current NP supply, as well as assist in 
the development of more accurate 
supply and demand projections for NPs. 
This, in turn, is likely to influence 
decisions regarding both the educational 
capacity and the number of NP 
programs at the national level. 

The annual estimate of burden is as 
follows: 


instrument 


Number of Responses 


er 
respondents 


Total 
responses 


Total burden 
hours 


Hours per 
response 


National Sample Survey of Nurse Practitioners 


. 10,000 


10,000 3,300 


10,000 


10,000 3,300 


E-mail comments to 
paperwork@hrsa.gov or mail the HRSA 
Reports Clearance Officer, Room 10-33, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857. Written comments 
should be received within 60 days of 
this notice. 


Dated: August 2, 2011. 
Reva Harris, 
Acting Director, Division of Policy and 
Information Coordination. 
[FR Doc. 2011-20000 Filed 8-5—11; 8:45 am] 
BILLING CODE 4165-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Prospective Grant of Exclusive 
License: Use of PKM2 Activators for 
the Treatment of Cancer 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: This is notice, in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
404.7(a)(1)(i), that the National 
Institutes of Health, Department of 
Health and Human Services, is 


contemplating the grant of an exclusive 
patent license to practice the inventions 
embodied in U.S. Provisional Patent 
Application No. 61/104,091, entitled 
“Activators of Human Pyruvate Kinase,” 
filed October 9, 2008, now abandoned 
[HHS Ref. No. E-326—2008/0—US-—01]; 
PCT/US2009/60237 Application 
entitled “Small Molecule Activators of 
Pyruvate Kinase,” filed October 9, 2009, 
now abandoned [HHS Ref. No. E-326- 
2008/0—PCT-02]; EP Application No. 


- 09740795.1, entitled “Small Molecule 


Activators of Pyruvate Kinase,” filed 
October 9, 2009 [HHS Ref. No. E-326- 
2008/0—EP—05]; U.S. Non-Provisional 
Application No. 13/123,297, entitled 
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“Small Molecule Activators of Pyruvate 
Kinase,” filed April 8, 2011 [HHS Ref. 
No. Australian 
National Application No. 2009303335, 
entitled ‘Small Molecule Activators of 
Pyruvate Kinase,” filed October 9, 2010 
[HHS Ref. No. E-326—2008/0—AU-03]; 
Canadian National Application, entitled 
“Small Molecule Activators of Pyruvate 
Kinase,” filing date pending [HHS Ref. 
No. Japanese 
National Application, entitled ‘‘Small 
Molecule Activators of Pyruvate 
Kinase,” filing date pending [HHS Ref. 
No. E-326—2008/0-—JP-06]; U.S. 
Provisional Patent Application No. 61/ 
329,158, entitled ‘Pyruvate Kinase M2 
Activators for the Treatment of Cancer,” 
filed April 29, 2010, now abandoned 
[HHS Ref. No. E~120—2010/0-US-01]; 
and PCT Application PCT/US2011/ 
033852 entitled “Pyruvate Kinase M2 
Activators for the Treatment of Cancer,” 
filed April 26, 2011 [HHS Ref. No. E- 
120—2010/0—PCT-—02] to Forma 
Therapeutics, Inc., having an office at 
790 Memorial Drive, Cambridge, MA 
02139. The patent rights in these 
inventions have been assigned to the 
United States of America. 

The prospective exclusive license 
territory may be worldwide, and the 
field of use may be limited to the use 
of PKM2 activators as human 
therapeutics for the treatment of cancer. 
DATES: Only written comments and/or 
applications for a license which are 
received by the NIH Office of 
Technology Transfer on or before 
September 7, 2011 will be considered. 
ADDRESSES: Requests for copies of the 
patent application, inquiries, comments, 
and other materials relating to the 
contemplated exclusive license should 
be directed to: Steven Standley, PhD, 
Licensing and Patenting Manager, Office 
of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, MD 
20852-3804; Telephone: (301) 435- 


4074; Facsimile: (301) 402—0220; E-mail: 


sstand@od.nih.gov. 
SUPPLEMENTARY INFORMATION: The fetal 
form of Pyruvate Kinase, called PKM2, 
is expressed in all cancer cells and 
imparts an important metabolic change 
on cancer cells which allows them to. — 
grow and divide rapidly. That is, PKM2 
is normally inactive, which allows 
cancer cells to create an abundance of 
molecules for cellular growth and 
division. The products and methods 
sought in the prospective license 
activate PKM2 and result in inhibition | 
of tumor development. 

This invention relates to products and 
methods of administering PKM2 
activators of various types and methods 


of treating cancer and diseases 
susceptible to PKM2 activators. 

The prospective exclusive license will 
be royalty bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR 404.7. The prospective 
exclusive license may be granted unless 
within thirty (30) days from the date of 
this published notice, the NIH receives 


_written evidence and argument that 


establishes that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 

Applications for a license in the field 
of use filed in response to this notice 
will be treated as objections to the grant 
of the contemplated exclusive license. 
Comments and objections submitted to 
this notice will not be made available 
for public inspection and, to the extent 
permitted by law, wil! not be released 
under the Freedom of Information Act, 
552: 

Dated: August 2, 2011. 

Richard U. Rodriguez, 
Director, Division of Technology Development 


& Transfer, Office of Technology Transfer, 
National Institutes of Health. 


Doc. 2011-20003 Filed 8-5—11; 8:45 am] 


BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Substance Abuse and Mental Health 
Services Administration 


Fiscal Year (FY) 2011 Funding 
Opportunity 


AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 
ACTION: Notice of intent to award a 
Single Source Grant to the Health 
Service Center, Inc., Anniston, AL. 


SUMMARY: This notice is to inform the 
public that the Substance Abuse and 
Mental Health Services Administration 
(SAMHSA) intends to award 
approximately $300,000 (total costs) per 
year for up to four years to the Health 
Service Center, Inc., Anniston, AL. This 
is not a formal request for applications. 
Assistance will be provided only to the 
Health Service Center, Inc., Annistan, 
AL, based on the receipt of a satisfactory 
application that is approved by an 
independent review group. 

Funding Opportunity Title: SP-—11- 
005. : 


Catalog of Federal Domestic Assistance 
(CFDA) Number: 93.243 
Authority: Section 516 of the Public 
Health Service Act, as amended. 
Justification: Only the Health Service 
Center, Inc., Anniston, AL, is eligible to 


apply. The Substance Abuse and Mental 
Health Services Administration 
(SAMHSA), Center for Substance Abuse 
Prevention (CSAP) is seeking to award 

a single source grant to the Health 
Service Center, Inc., Anniston, AL, for 
the Capacity Building Initiative (CBI). 
CBI is one of CSAP’s Minority AIDS 
Initiative (MAI) programs. The purpose 
of the MAI is to provide substance abuse 
and HIV prevention services to at-risk 
minority populations in communities 
disproportionately affected by HIV/ 
AIDS. The purpose of the CBI program 
is to support an array of activities to 
assist grantees in building a solid 
foundation for delivering and sustaining 
quality and accessible state of the 
science substance abuse and HIV 
prevention services. Specifically, the 
program aims to-engage colleges, 
universities and community-level 
domestic public and private non-profit 
entities to prevent and reduce the onset 
of SA and transmission of HIV/AIDS 
among at-risk racial/ethnic minority 
young adults, ages 18-24. 


The Health Service Center, Inc., 
Anniston, AL, was funded under the 
SP—10—004 CBI Initiative in FY 2010. At 
that time, the Health Services Center, 
Inc. proposed a 5-year program in their 
grant application, but inadvertently 
requested one year of funding rather 
than the full program funding period of 
5 years. It was clear from language in 
the original application (which 
specifically referred to individual years 
of the program, and numbers served 
throughout the project) that the grantee 
intended to apply for funding for the 
full five years. The purpose of this sole 
source award is to fund the 4 out years 
of the 5 year cooperative agreement 
awarded under the initial 
announcement. SAMHSA will not 
accept an application from any other 
entity. 


FOR FURTHER INFORMATION CONTACT: 
Shelly Hara, Substance Abuse and 
Mental Health Services Administration, 
1 Choke Cherry Road, Room 8—-1095, 
Rockville, MD 20857; telephone: (240) 
276-2321; E-mail: 
shelly.hara@samhsa.hhs.gov. 


Cathy Friedman, 

Public Health Analyst, SAMHSA . 

[FR Doc. 2011-19965 Filed 8-5—11; 8:45 am] 
BILLING CODE 4162-20-P 
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DEPARTMENT OF THE INTERIOR 


Fish and Wildlife Service 


94300—1122- 
0000-—Z2] 


Wind Turbine Guidelines Advisory 
Committee; Announcement of Public 
Teleconference and Webcast 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of public teleconference 
and webcast. 


SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), will host a 
Wind Turbine Guidelines Advisory 
Committee (Committee) meeting via 
teleconference and webcast. This 
meeting is open to the public, but 
registration is required. 

DATES: 

Meeting: The meeting will take place 
on August 23, from 1 to 5 p.m. Eastern 
Time. 

Pre-meeting Public Registration: If you 
are a member of the public wishing to 
participate in the meeting via telephone 
or webcast, you must register online by 
August 16, 2011 (see “Meeting 
Participation Information” in 
SUPPLEMENTARY INFORMATION). 


FOR FURTHER INFORMATION CONTACT: 
Rachel London, Division of Habitat and 
Resource Conservation, U.S. Fish and 
Wildlife Service, Department of the 
Interior, (703) 358-2161. 
SUPPLEMENTARY INFORMATION: We will 
host a Committee meeting via 
teleconference and webcast on August 
23, 2011. This meeting is open to the 
public. Registration is required. 


Agenda 


The meeting agenda will include 
reports to the full Committee from 
Subcommittees on: 


Adaptive Management and Mitigation; 
Definition of ‘significant’; 

Phase-In of Guidelines; 

Habitat Fragmentation; 

Table 1: Tier 4 Monitoring; 

Avian and Bat Protection Plans; and 
Role of the Service. 


Background 


On March 13, 2007, the Department of 
the Interior published a notice of 
establishment of the Committee in the 
Federal Register (72 FR 11373). The 
Committee’s purpose is to provide. 
advice and recommendations to the 
Secretary of the Interior (Secretary) on 
developing effective measures to avoid 
or minimize impacts to wildlife and 
their habitats related to land-based wind 
energy facilities. All Committee 


members serve without compensation. 
In accordance with the Federal 
Advisory Committee Act (5 U.S.C. 
App.), a copy of the Committee’s charter 
is filed with the Committee 
Management Secretariat, General 
Services Administration; Committee on 
Environment and Public Works, U.S. 
Senate; Committee on Natural 
Resources, U.S. House of 
Representatives; and the Library of 
Congress. The Secretary appointed 22 
individuals to the Committee on 
October 24, 2007, representing the 
varied interests associated with wind 
energy development and its potential 
impacts to wildlife species and their 
habitats. The Committee provided 
recommendations to the Secretary on ~ 
March 4, 2010. 
Meeting Participation Information 

This meeting is open to the public. 
Members of the public planning to 
participate via teleconference and 
webcast must register at http:// 
www.fws.gov/windenergy by close of 
business, August 16, 2011. Registrants 
will be provided with instructions for 
participation via e-mail. 

Dated: August 3, 2011. 
Rachel London, 
Wind Turbine Guidelines Advisory 
Committee Alternate Designated Federal 
Officer. 
[FR Doc. 2011-19972 Filed 8-5-11; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[LLCO956000.L14200000 BJ0000) 


Notice of Stay of Filing of Plat; 
Colorado 


‘AGENCY: Bureau of Land Management, 


Interior. 
ACTION: Notice. 


SUMMARY: On Friday, February 18, 2011, 
the Bureau of Land Management, (BLM) 
published a Notice of Stay of Filing of 
Plat; Colorado in the Federal Register 
(76 FR 9596) declaring the intent to file 
certain plats on July 31, 2011. The BLM 
Colorado State Office is publishing this 
notice to inform the public that the 
proposed filing of the plat and field 
notes of the dependent'resurvey and 
surveys in Township 9 South, Range 93 
West, Sixth Principal Meridian, : 
Colorado accepted on August 5, 2010, is 
hereby postponed in order to extend the 
period of time for interested parties to 
communicate with the BLM regarding 
this proposed filing and to extend the 


period of time for interested parties to 
protest this action. 

DATES: Unless there are protests of this 
action, the filing of the plat described in 
this notice will happen on September 
30, 2011. 

ADDRESSES: BLM Colorado State Office, 
Cadastral Survey, 2850 Youngfield 
Street, Lakewood, Colorado 80215- 
7093. 


FOR FURTHER INFORMATION CONTACT: 
Randy Bloom, Chief Cadastral Surveyor 


for Colorado, (303) 239-3856. 


SUPPLEMENTARY INFORMATION: If a protest 
of this dependent resurvey is received 
prior to the date of the official filing, the 
official filing will be stayed pending 
consideration of the merits of the 
protest. This particular plat will not be 
officially filed until after all protests 
have been accepted or dismissed and 
become final. 


Randy Bloom, 

Chief Cadastral Surveyor for Colorado. 
[FR Doc. 2011-20002 Filed 8-5—11; 8:45 am] 
BILLING CODE 4310-JB-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[LLW0260000 L10600000 XQ0000) 

Notice of Call for Nominations for the 
Wild Horse and Burro Advisory Board 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The purpose of this notice is 
to solicit public nominations for three 
members to the Wild Horse and Burro 
Advisory Board (Board). The Board 
provides advice concerning 
management, protection, and control of 
wild free-roaming horses and burros on 
the public lands administered by the 
Department of the Interior, through the 
Bureau of Land Management (BLM), and 
the Department of Agriculture, through 
the Forest Service. ; 

DATES: Nominations should be 
submitted to the address listed below no 
later than September 22, 2011. 
ADDRESSES: All mail sent via the U.S. 
Postal Service should be sent as follows: 
National Wild Horse and Burro 
Program; U.S. Department of Interior, 
Bureau of Land Management, 1849 C 
Street, NW., Room 2134LM, Attn: 
Sharon Kipping, Washington, DC 20240. 
All mail and packages that are sent via 
FedEx or UPS should be addressed as 
follows: National Wild Horse and Burro 
Program, U.S. Department of Interior, 
Bureau of Land Management, 20 M . 
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Street,.SE., Room 2134LM, Attn: Sharon 
Kipping, Washington, DC 20003. You 
may also send a fax to Ms. Kipping at 
202-912-7182, or e-mail her at 
skipping@blm.gov. 


FOR FURTHER INFORMATION CONTACT: 
Sharon Kipping, Wild Horse and Burro 
Program Specialist at 202-912-7263. 
Persons who use a telecommunications 
device for the deaf (TDD) may call the 
Federal Information Relay Service 
(FIRS) at 1-800-877-8339 to contact the 
above individual during normal 
business hours. The FIRS is available 24 
hours a day, 7 days a week, to leave a 
message or question with the above 
individual. You will receive a reply 
during normal business hours. 


SUPPLEMENTARY INFORMATION: Members 
of the Council serve without 
compensation. However, while away 
from their homes or regular places of 
business, Council and subcommittee 
members engaged in Council or 
subcommittee business, approved by the 
Designated Federal Official, may be 
allowed travel expenses, including per 
. diem in lieu of subsistence, in the same 
manner as persons employed 
intermittently in Government service 
under Section 5703 of Title 5 of the 
United States Code. Nominations for a 
term of 3 years are needed to represent 
the following categories of interest: 

Wild horse and burro advocacy 
groups; 

Veterinary medicine (equine science); 
and 

General public interest (with special 
_ knowledge-of wild horses and burros, 
wildlife, animal husbandry, or natural 
resource management). 

Individuals may nominate themselves 
or others. Any individual or 
organization may nominate one or more 
persons to serve on the Board. The 
following information must accompany 
all nominations for the individual to be 
considered for a position. Nominations 
will not be accepted without a complete 
resume of the nominee, including the 
following: 

. 1. Which positions the.nominee 
wishes to be considered for; 

2, Nominee’s First, Middle and Last 
Name; 

3. Business Address and Phone; 

4. Home Address and Phone; 

5. E-mail Address; 

6. Present Occupation/Title; 

7. Education: (colleges, degrees, major 
field of study); 

8. Career Highlights: Significant 
related experience, civic and 
professional activities, elected or 
appointed offices (included prior 
advisory committee experience or career 
achievements related to the interest to 


be represented). Attach additional 

pages, as necessary; 

9. Qualifications: Education, training 
and experience that ay you to serve 
on the Board; 

10. Experience or icitibinten of wild 
horse and burro management and the 
issues facing the BLM; 

11. Experience or knowledge of horses 
or burros: (equine health, training and 
management); 

12. Experience in working with 
disparate groups to achieve 
collaborative solutions: (civic 
organizations, planning commissions, 
school boards); 

13. Indicate any BLM permits, leases’ 
or licenses that you or your employer 
hold (or state Not Applicable); and 

14. Indicate whether or not you are a 
federally registered lobbyist. 

—Attach or have letters of references 
sent from special interests or 
organizations you may represent. Also 
letters of endorsement from business 
associates; friends; co-workers; local, 
State, and/or Federal government 
representatives; or members of 
Congress along with any other 
information that speaks to the 
nominee’s qualifications. 


Simultaneously with this notice, the 
BLM state offices will issue press 
releases providing information for 
submitting nominations. 

As appropriate, certain Board 
members may be appointed as Special 
Government Employees. Special 
Government Employees serve on the 
board without compensation, and are 
subject to financial disclosure 
requirements in the Ethics in 
Government Act and 5 CFR part 2634. 
Nominations are to be sent to the 
address listed under ADDRESSES above. 

Privacy Act Statemént: The authority 
to request this information is contained 
in 5 U.S.C. 301, the Federal Advisory 
Committee Act, and Part 1784 of Title 
43, Code of Federal Regulations. It is 
used by the appointment officer to 
determine education, training, and 
experience related to possible service on 
an Advisory Council of the Bureau of 
Land Management. If you are appointed 
as an advisor, the information will be 
retained by the appointing official for as 
long as you serve. Otherwise, it will be 
destroyed 2 years after termination of 
your membership or returned (if 
requested) following announcement of 
the Council appointments. Completion 
of this form is voluntary. However, 
failure to complete any or all items will 
inhibit fair evaluation of your 
qualifications, and could result in you 
not receiving full consideration for 
appointment. 


Each nominee will be considered for 
selection according to his or her ability 
to represent his or her designated 


constituency, analyze and interpret data 


and information, evaluate programs, 
identify problems, work collaboratively 
in seeking solutions, and formulate and 
recommend corrective actions. 

The Obama Administration prohibits 
individuals who are currently federally 
registered lobbyists to serve on all 
Federal Advisory Committee Act 
(FACA) and non-FACA boards, 
committees or councils. Pursuant to 
Section 7 of the Wild Free-Roaming 
Horses and Burros Act, members of the 
Board cannot be employed by either 
Federal or State governments. The 
Board will meet no less than two times 
annually. The BLM Director may call 
additional meetings in connection with 
special needs for advice. 

Certification Statement: I hereby 
certify that the National Wild Horse and 
Burro Advisory Board is necessary and 
in the public interest in connection with 
the Secretary’s responsibilities to 
manage the lands, resources, and 
facilities administered by the BLM. 


Edwin L. Roberson, 


Assistant Director, Renewable Resources and 
Planning. 


[FR Doc. 2011-19998 Filed 8—5—11; 8:45 am] 
BILLING CODE 4310-84~P 


DEPARTMENT OF THE INTERIOR 


National Park Service 
[2253-665] 
Notice of Intent To Repatriate a 


Cultural Item: California Department of 
Parks and Recreation, Sacramento, CA 


AGENCY: National Park Service, Interior. 
ACTION: Notice. 


SUMMARY: The California Department of 
Parks and Recreation, in consultation 
with the appropriate Indian tribes, has 
determined that an item meets the 
definition of unassociated funerary 
object and repatriation to the Indian 
tribes stated below may occur if no 
additional claimants come forward. 
Representatives of any Indian tribe that 
believes itself to be culturally affiliated 
with the unassociated funerary object 
may contact the California Department 
of Parks and Recreation. 

DATES: Representatives of any Indian 
tribe that believes it has a cultural 
affiliation with the unassociated 
funerary object should contact the 
California Department of Parks and 
Recreation at the address below by 
September 7, 2011. 
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ADDRESSES: Rebecca Carruthers, 
NAGPRA Coordinator, California 
Department of Parks and Recreation, 
1416 9th St., Room 902, Sacramento, CA 
95814, telephone (916) 215-5018. 
SUPPLEMENTARY INFORMATION: Notice is 
here given in accordance with the 
Native American Graves Protection and 
Repatriation Act (NAGPRA), 25 U.S.C. 
3005, of the intent to repatriate a 
cultural item in the possession of the 
California Department of Parks and 
Recreation, Sacramento, CA, that meets 
the definition of unassociated funerary 
object under 25 U.S.C. 3001. 

This notice is published as part of the 
National Park Service’s administrative 
responsibilities under NAGPRA, 25 
U.S.C. 3003(d)(3). The determinations in 
this notice are the sole responsibility of 
the museum, institution, or Federal 
agency that has control of the Native 
American cultural item. The National 
Park Service is not responsible for the 
’ determinations in this notice. 


History and Description of the Cultural 
Item 


At an unknown date, a cremation, 
representing one individual, and one 
stone bead were likely removed from 
Site CA-SAC-16, also known as the 
Bennett Mound, Sacramento County, 
CA. Subsequently, they became part of 
the collection at the California 
Department of Parks and Recreation. 
There is no specific excavation or donor 
information listed. However, a 1986 
inventory of the CA-SAC-16 objects has 
a tag that reads: “Remains of cremation 
burial from Bennett Mound, Sacramento 
Valley.” Based on this record, it is 
reasonably believed that the cremation 
and object were removed from Site CA— 
SAC-16. Currently, the cremated 
individual is missing from the 
collection. Therefore, the stone bead 
now meets the definition of an 
unassociated funerary object. 

Site CA-SAC-16 has been excavated 
numerous times. The first documented 
excavation was by Anthony Zallio in 
1923. In 1926 to 1927, Benjamin W. 
Hathaway excavated the site: 
Sacramento Junior College excavated 
from July to November 1933, and again 
in 1936 to 1937. Later excavations were 
conducted by Sacramento State College 
in 1953. Between 1966 and 1971, the 
American River College excavated 
under the direction of Charles Gebhardt. 

Site CA-SAC-16 was occupied from 
the Middle Horizon (circa 1000 B.C.) to 
historic contact. Archeologists believe 
that the Penutian-speaking Maidu and 
Miwok are descended from what have 
been identified as the Windmiller 
people who occupied the Central Valley 
of California from 3,000 to 4,000 years 


ago. No lineal descendant has been 
identified. Geographic affiliation is 
consistent with the historically 
documented use of the area by the 
Nisenan (Southern Maidu) and the 
Plains Miwok. The determination that _ 
this collection could be affiliated with 
either the historic Nisenan or the Plains 
Miwok is based on the movement of 
both groups near the borders of what is 
now identified as their historic 
territories. 


Determinations Made by the California 
Department of Parks and Recreation 


Officials of the California Department 
of Parks and Recreation have 
determined that: 

e Pursuant to 25 U.S.C. 3001(3)(B) the 


one cultural item described above is 


reasonably believed to have been placed 
with or near individual human remains 
at the time of death or later as part of 
the death rite or ceremony and is 
believed, by a preponderance of the 
evidence, to have been removed from a 
specific burial site of a Native American 
individual. 

e Pursuant to 25 U.S.C. 3001(2), there 
is a relationship of shared group 
identity that canbe reasonably traced 
between the unassociated funerary 
object and the Buena Vista Rancheria of 
Me-Wuk Indians of California; Cortina 
Indian Rancheria of Wintun Indians of 
California; lone Band of Miwok Indians 
of California; Shingle Springs Band of 
Miwok Indians, Shingle Springs 
Rancheria (Verona Tract), California; 
United Auburn Indian Community of 
the Auburn Rancheria of California; 
Wilton Rancheria, California; and Yocha 
Dehe Wintun Nation, California 
(hereinafter referred to as ‘“‘The Tribes’’). 


Additional Requestors and Disposition 


Representatives of any Indian tribe 
that believes itself to be culturally 
affiliated with the unassociated funerary 
object should contact Rebecca 
Carruthers, NAGPRA Coordinator, 
California Department of Parks and 
Recreation, 1416 9th St., Room 902, 
Sacramento, CA 95814, telephone (916) 
215-5018, before September 7, 2011. 
Repatriation of the unassociated 
funerary object to The Tribes may 
proceed after that date if no additional 
claimants come forward. 

The California Department of Parks 
and Recreation is responsible for 
notifying The Tribes that this notice has 


been published. 


Dated: August 2, 2011. 
Sherry Hutt, 
Manager, National NAGPRA Program. 
{FR Doc. 2011-19994 Filed 8—-5—11; 8:45 am] 
BILLING CODE 4312-50-P 


DEPARTMENT OF THE INTERIOR 


National Park Service 
[2253-665] 


Notice of Inventory Completion: Fowler 
Museum at UCLA, Los Angeles, CA 


AGENCY: National Park Service, Interior. 
ACTION: Notice. 


SUMMARY: The Fowler Museum at UCLA 
has completed an inventory of human 
remains, in consultation with the 
appropriate Indian tribes, and has 
determined that there is a cultural 
affiliation between the human remains. 
and present-day Indian tribes. 
Representatives of any Indian tribe that 
believes itself to be culturally affiliated 
with the human remains may contact 
the Fowler Museum at UCLA. 
Repatriation of the human remains to 
the Indian tribes stated below may occur 
if no additional claimants come 
forward. 


DATES: Representatives ‘of any Indian 
tribe that believes it has a cultural 


> affiliation with the human remains 


should contact the Fowler Museum at 
UCLA at the address below by 
September 7, 2011. 
ADDRESSES: Wendy G. Teeter, Ph.D., 
Curator of Archaeology, Fowler 
Museum at UCLA, Box 951549, Los 
Angeles, CA 90095-1549, telephone 
(310) 825-1864. 
SUPPLEMENTARY INFORMATION: Notice is 
here given in accordance with the 
Native American Graves Protection and 
Repatriation Act (NAGPRA), 25 U.S.C. 
3003, of the completion of an inventory. 
of human remains in the possession of 
the Fowler Museum at UCLA, Los 
Angeles, CA. The human remains were 
removed from Maricopa County, AZ. 
This notice is published as part of the 
National Park Service’s administrative 
responsibilities under NAGPRA, 25 
U.S.C. 3003(d)(3). The determinations in 
this notice are the sole responsibility of 
the museum, institution, or Federal 
agency that has control of the cultural 
items. The National Park Service is not 
responsible for the determinations in 
this notice. 


Consultation 


A detailed assessment of the human 
remains was made by the Fowler 
Museum at UCLA professional staff in 


-consultation with representatives of the 


Ak Chin Indian Community of the 
Maricopa (Ak Chin) Indian Reservation, 
Arizona; Gila River Indian Community 
of the Gila River Indian Reservation, 
Arizona; Hopi Tribe of Arizona; Salt 
River Pima-Maricopa Indian 
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Community of the Salt River 
Reservation, Arizona; Tohono O’odham 
Nation of Arizona; and the Zuni Tribe 
of the Zuni Reservation, New Mexico. 
The Salt River Pima-Maricopa Indian 
Community of the Salt River 
Reservation, Arizona, has submitted a 
repatriation claim for the individual 
described in this notice, on behalf of 
itself and the Ak Chin Indian 
Community of the Maricopa (Ak Chin) 
Indian Reservation, Arizona; Gila River 
Indian Community of the Gila River 
Indian Reservation, Arizona; and 
Tohono O’odham Nation of Arizona 
(hereinafter referred to as ‘““The Four 
Southern Tribes of Arizona’’). 


History and Description of the Remains 


In 1940, a human remain representing 
a minimum of one individual was 
removed from the Van Liere Ranch Site, 
in Maricopa County, AZ, during 
excavations by J.W. Simmons. The 
collection was donated to the Fowler 
Museum at UCLA by Thomas Hinton in 
1956. The human remain is an infant’s 
tooth that was found in the collection. 
No known individual was identified. No 
associated funerary objects are present. 

The Van Liere Ranch site was a burial 
ground with numerous Hohokam 
_ cremations and other features. This site 
is dated from A.D. 300—1500 based on 
the cultural materials found at the site, 
which are identified by archeologists 
and cultural experts as consistent with 
Hohokam culture. There are burial 
records that describe the excavation of 
each burial and include field and 
artifact photos, drawings, and site maps. 
Except for this individual, the human 
remains were not removed from the 
ground. Based on museum 
documentation and information during 
consultation, it is reasonable to believe 
this individual is Native American and 
of Hohokam ancestry. ; 

The Four Southern Tribes of Arizona 
assert a ‘close relationship of shared 
group identity that can be traced both 


historically and prehistorically between 


the Four Southern Tribes of Arizona and 
the people that inhabited the south 
central Arizona and the northern region 
of present day Mexico from time 
immemorial.’’ Therefore, The Four 
Southern Tribes of Arizona claim 
cultural affiliation to this individual 
based on geographical, archeological, 
linguistic, oral tradition, and historical 
evidence. 

The Hopi Tribe ‘claims cultural and 
_ ancestral affiliation to all human 
remains, associated and unassociated 
funerary objects, sacred objects, and 
objects of cultural patrimony that were 
collected from Paleo-Indian, Archaic, 
_ Basketmaker, Hisatsinom (Anasazi), 


Mogollon, Hohokam, Sinaguan, 
Fremont, Mimbres, and Salado, 
prehistoric and historic cultures of the 
Southwest.” 

Based on, ‘“‘Zuni oral teachings and 
tradition, ethnohistoric documentation, 
historic documentation, archaeological 
documentation, and other evidence, the 
Zuni Tribe claims cultural affiliation 
with prehistoric cultures of the 
Southwestern United States that 
include, and are known as, Paleo 
Indian, Archaic, Basketmaker, Puebloan, 
Freemont, Anasazi, Mogollon (including 
Mimbres and Jornada), Hohokam, 
Sinagua, Western Pueblo, and Salado.”’ 

Therefore, the oral tradition, kinship 
system, and archeology all indicate that 
The Four Southern Tribes of Arizona, 
Hopi Tribe of Arizona, and the Zuni 
Tribe of the Zuni Reservation, New 
Mexico, identify with the archeological 
Hohokam tradition. Finally, multiple 
lines of evidence, including treaties, 
Acts of Congress, and Executive Orders, 
indicate that the land from which the 
Native American human remain was 
removed is the aboriginal land of The 
Four Southern Tribes of Arizona, Hopi 
Tribe of Arizona, and the Zuni Tribe of 
the Zuni Reservation, New Mexico. 


Determinations Made by the Fowler 
Museum at UCLA 


Officials of the Fowler Museum at 
UCLA have determined that: 

e Pursuant to 25 U.S.C. 3001(9), the 
human remain described in this notice 
represent the physical remains of one 
individual of Native American ancestry. 

e Pursuant to 25 U.S.C. 3001(2), there 
is a relationship of shared group 
identity that can be reasonably traced 
between the Native American human 
remain and The Four Southern Tribes of 
Arizona, Hopi Tribe of Arizona, and the 
Zuni Tribe of the Zuni Reservation, New 
Mexico. 


Additional Requestors and Disposition 


Representatives of any other Indian 
tribe that believes itself to be culturally 
affiliated with the human remain should 
contact Wendy G. Teeter, Ph.D., Curator 
of Archaeology, Fowler Museum at 
UCLA, Box 951549, Los Angeles, CA 
90095-1549, telephone (310) 825-1864, 
before September 7, 2011. Repatriation 
of the human remain to the Salt River 
Pima-Maricopa Indian Community of 
the Salt River Reservation, Arizona, on 
behalf of The Four Southern Tribes of 
Arizona, may proceed after that date if 
no additional claimants come forward. 

The Fowler Museum at UCLA is 
responsible for notifying The Four 
Southern Tribes of Arizona, Hopi Tribe 
of Arizona, and the Zuni Tribe of the 


Zuni Reservation, New Mexico, that this 
notice has been published. 

Dated: August 2, 2011. 
Sherry Hutt, 
Manager, National NAGPRA Program. 
{FR Doc. 2011-19988 Filed 8-5—11; 8:45 am] 
BILLING CODE 4310-50-P 


DEPARTMENT OF THE INTERIOR 


National Park Service 
[2253-665] 


Notice of Inventory Completion: 
Washington State Department of 
Natural Resources, Olympia, WA, and 
University of Washington, Department 
of Anthropology, Seattle, WA 


- AGENCY: National Park Service, Interior. 


ACTION: Notice. 


SUMMARY: The Washington State 
Department of Natural Resources and 
the University of Washington, 
Department of Anthropology have 
completed an inventory of human 
remains and an associated funerary 
object, in consultation with the 
appropriate Indian tribes, and have 
determined that there is a cultural 
affiliation between the human remains 
and associated funerary object and 
present-day Indian tribes. 
Representatives of any Indian tribe that 
believes itself to be culturally affiliated 
with the human remains and associated 
funerary object may contact the 
Washington State Department of Natural 
Resources. Repatriation of the human 
remains and associated funerary object 
to the Indian tribe named below may 
occur if no additional claimants come 
forward. 


DATES: Representatives of any Indian 
tribe that believes it has a cultural 
affiliation with the human remains and 
associated funerary object should 
contact the Washington State 
Department of Natural Resources at the 
address below by September 7, 2011. 
ADDRESSES: Maurice Major, Cultural 
Resource Specialist, Washington State 
Department of Natural Resources, P.O. 
Box 47000, 1111 Washington St., SE., 
Olympia, WA 98504-7000, telephone 
(360) 902-1298. 

SUPPLEMENTARY INFORMATION: Notice is 
here given in accordance with the - 
Native American Graves Protection and 
Repatriation Act (NAGPRA), 25.U.S.C. 
3003, of the completion of an inventory 
of human remains and an associated 
funerary object in the control of the 
Washington State Department of Natural 
Resources, Olympia, WA, and in the 
possession of the University of 
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Washington, Department of 
Anthropology, Seattle, WA. The human 
remains and associated funerary object 
were removed from Skagit County, WA. 

This notice is published as part of the 
National Park Service’s administrative 
responsibilities under NAGPRA, 25 
U.S.C. 3003(d)(3). The determinations in 
this notice are the sole responsibility of 
the museum, institution, or Federal 
agency that has control of the Native 
American human remains and 
associated funerary objects. The 3 
National Park Service is not responsible 
for the determinations in this notice. 
Consultation 

A detailed assessment of the human 
remains was made by the University of 
Washington, Department of 
Anthropology and Burke Museum 
professional staff in consultation with 
representatives of the Lummi Tribe of 
the Lummi Reservation, Washington; 
Samish Indian Tribe, Washington; and 
the Swinomish Indians of the 
Swinomish Reservation, Washington 
(hereinafter referred to as ‘“The Tribes’’). 


History and Description of the Remains 


In 1976, human remains representing 
a minimum of one individual were 
removed from Huckleberry Island, 
Skagit County, WA. This individual was 
determined to be consistent with Native 
American morphology, based on cranial 
deformation and wormian bone 
evidence. No known individual was 
identified. The one associated funerary 
is a bird bone. ~ 

This individual and associated 
funerary object were identified while 
preparing the transfer of other human 
remains that were described in 
published Notices of Inventory 
Completion (75 FR 14463, March 25, 
2010; 76 FR 9051-9052, February 16, 
2011). Those individuals have been 
repatriated. 

Huckleberry Island is a small island 
located approximately 4 mile southeast 
of Guemes Island, in Skagit County, 
WA. This area falls within the Central 
Coast Salish cultural group (Suttles 
1990). Historical documentation 
indicates that the aboriginal Samish 
people traditionally occupied Guemes 
Island (Amoss 1978, Roberts 1975, Ruby 
and Brown 1986, Smith 1941, Suttles 
1951, Swanton 1952) and Huckleberry 
Island (Barg 2008, unpublished report) 
both before and after European contact. 
The Treaty of Point Elliot, in 1855, 
stated that the Samish were to be 
relocated to the Lummi Reservation. 
Following the Treaty of Point Elliot, 
many Samish individuals relocated to 
either the Lummi Reservation or the 
Swinomish Reservation (Ruby and 


Brown 1986:179). Many Samish, 
however, also chose to remain in their 
old village sites. In 1996, the Samish 
Indian Tribe was re-recognized by the 
Federal Government. 


Determinations Made by the 
Washington State Department of 
Natural Resources 


Officials of the Washington State 
Department of Natural Resources have 
determined that: 


e Based on anthropological and 
biological evidence, the human remains 
and associated funerary object have 
been determined to be Native American. 


e Pursuant to 25 U.S.C. 3001(9), the 
human remains described above 
represent the physical remains of one 
individual of Native American ancestry. 


e Pursuant to 25 U.S.C. 3001(3)(A), 
the one object described above is 
reasonably believed to have been placed 
with or near individual human remains 
at the time of death or later as part of 
the death rite or ceremony. 


e Pursuant to 25 U.S.C. 3001(2), there 
is a relationship of shared group 
identity that can be reasonably traced 
between the Native American human 
remains and associated funerary object 
and The Tribes. 


Additional Requestors and Disposition 


Representatives of any other Indian 
tribe that believes itself to be culturally 
affiliated with the human remains and 
associated funerary object should 
contact Maurice Major, Cultural - 
Resource Specialist, Washington State 
Department of Natural Resources, P.O. 
Box 47000, 1111 Washington St., SE., 
Olympia, WA 98504-7000, telephone 
(360) 902-1298, before September 7, 
2011. Repatriation of the human 
remains and associated funerary object 
to the Samish Indian Tribe, Washington, 
may proceed after that date if no 
additional claimants come forward. 

The University of Washington’s Burke 
Museum is responsible for notifying The 
Tribes that this notice has been 
published. 

Dated: August 2, 2011. 

Sherry Hutt, 
Manager, National NAGPRA Program. 
[FR Doc. 2011-19993 Filed 8-5-1; 8:45 am] 
BILLING CODE 4312-50-P 


DEPARTMENT OF THE INTERIOR 
National Park Service : 


[2253-665] 


Notice of Inventory Completion: 
Longyear Museum of Anthropology, 
Colgate University, Hamilton, NY 


AGENCY: National Park Service, Interior. 
ACTION: Notice. 


SUMMARY: The Longyear Museum of 
Anthropology has completed an 
inventory of a human remain, in 
consultation with the appropriate 
Indian tribes, and has determined that 
there is no cultural affiliation between 
the human remain and any present-day 
Indian tribe. Representatives of any 


Indian tribe that believes itself to be 


culturally affiliated with the human 
remain may contact the museum. 
Disposition of the human remain to the 
Indian tribes stated below may occur if 


no additional requestors come forward. 


DATES: Representatives of any Indian 
tribe that believes it has a cultural 
affiliation with the human remain 
should contact the Longyear Museum of 
Anthropology at the address below by 
September 7, 2011. 


ADDRESSES: Dr. Jordan Kerber, Longyear 
Museum of Anthropology, Department 
of Sociology and Anthropology, Colgate 
University, 13 Oak Dr., Hamilton, NY 
13346, telephone (315) 228-7559. 
SUPPLEMENTARY INFORMATION: Notice is 
here given in accordance withthe __ 
Native American Graves Protection and 
Repatriation Act (NAGPRA), 25 U.S.C. 
3003, of the completion of an inventory 
of a human remain in the possession of 


the Longyear Museum of Anthropology, 


Colgate University, Hamilton, NY. The 
human remain was removed from an 
unknown location in Arkansas. 

This notice is published as part of the 
National Park Service’s administrative 
responsibilities under NAGPRA, 25 
U.S.C. 3003(d)(3) and 43 CFR 10.11(d). 
The determinations in this notice are 
the sole responsibility of the museum, 
institution, or Federal agency that has 
control of the Native American human 


‘remains. The National Park Service is 


not responsible for the determinations 
in this notice. 


Consultation 


A detailed assessment of the human 
remain was made by the Longyear 
Museum of Anthropology professional 
staff in consultation with ~ 
representatives of the Osage Nation, 
Oklahoma, and the Quapaw Tribe of 
Indians, Oklahoma. 
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History and Description of the Remains 


At an unknown date, a human 
remain—a single human distal phalanx — 
or thumb tip—representing a minimum 
of one individual was removed from an 
unknown location in Arkansas, The 
bone is perforated at the proximal end 
and was acquired by the Longyear 
Museum of Anthropology between 1948 
and 1979, and accessioned as part of the 
Howe Collection (Catalog number 
A234). The bone was subsequently 
assigned Index number 326 in the 
Colgate Collection database. No known 
individual was identified. No associated 
funerary objects are present. 

The presence of other Native 
American artifacts in the Howe 
Collection at the Longyear Museum of 
Anthropology provides a reasonable 
basis for determining that the human 
remain belongs to a Native American 
individual. 


Determinations Made by the Longyear 
Museum of Anthropology 


Officials of the Longyear Museum of 
Anthropology have determined that: 

e Pursuant to 25 U.S.C. 3001(2), a 
relationship of shared group identity 
cannot be reasonably traced between the 
Native American human remain and 
any present-day Indian tribe. 

_ @ According to final judgments of the 
Indian Claims Commission, the land 
from which the Native American human 

-remain was removed is the aboriginal 
land of the Caddo Nation of Oklahoma; 
Osage Nation, Oklahoma; Quapaw Tribe 
of Indians, Oklahoma; and United 
Keetoowah Band of Cherokee Indians in 
Oklahoma. 

e Other credible lines of evidence 
indicate that the land from which the 
Native American human remain was 
removed is the aboriginal land of the 
Caddo Nation of Oklahoma; Osage 
Nation, Oklahoma; Quapaw Tribe of 
Indians, Oklahoma; United Keetoowah 


Band of Cherokee Indians in Oklahoma;-. 


and Tunica-Biloxi Indian Tribe of 
Louisiana. 

e Pursuant to 25 U.S.C. 3001(9), the 
human remain described in this notice 
represent the physical remains of one 
individual of Native American ancestry. 

e Pursuant to 43 CFR 10.11(c)(1), the 
disposition of the human remain is to 
the Osage Nation, Oklahoma, and the 
Quapaw Tribe of Indians, Oklahoma. 


Additional Requestors and Disposition 


Representatives of any Indian tribe 
that believes itself to be culturally 
affiliated with the human remain or any 
other Indian tribe that believes it 
satisfies the criteria in 43 CFR 
10.11(c)(1) should contact Dr. Jordan 


Kerber, Longyear Museum of 
Anthropology, Department of Sociology 
and Anthropology, Colgate University, 
13 Oak Dr., Hamilton, NY 13346, 
telephone (315) 228-7559, before 
September 7, 2011. Disposition of the 


-human remain to the Osage Nation, 


Oklahoma, and the Quapaw Tribe of 
Indians, Oklahoma, may proceed after 
that date if no additional requestors 
come forward. 

The Longyear Museum of 
Anthropology is responsible for 
notifying the Caddo Nation of 
Oklahoma; Osage Nation, Oklahoma; 
Quapaw Tribe of Indians, Oklahoma; 
United Keetoowah Band of Cherokee 
Indians in Oklahoma; and Tunica-Biloxi 
Indian Tribe of Louisiana that this 
notice has been published. 


Dated: August 2, 2011. 
Sherry Hutt, 
Manager, National NAGPRA Program. 
{FR Doc. 2611-19989 Filed 8-5-11; 8:45 am] 
BILLING CODE 4312-50-P 


DEPARTMENT OF THE INTERIOR 
National Park Service 


[2253-665] 


Notice of Inventory Completion: Slater 
Museum of Natural History, University 
of Puget Sound, Tacoma, WA 


AGENCY: National Park Service, Interior. 


ACTION: Notice. 


SUMMARY: The Slater Museum of Natural 
History, University of Puget Sound has 
completed an inventory of a human 
remain, in consultation with the 
appropriate Indian tribes, and has 
determined that there is no cultural 
affiliation between the human remain 
and any present-day Indian tribe. 
Representatives of any Indian tribe that 
believes itself to be culturally affiliated 
with the human remain may contact the 
Slater Museum of Natural History, 
University of Puget Sound. Disposition 
of the human remain to the Indian tribes 
stated below may occur if no additional 
requestors come forward. 


DATES: Representatives of any Indian 
tribe that believes it has a cultural 
affiliation with the human remain 
should contact the Slater Museum of 
Natural History, University of Puget 
Sound at the address below by 
September 7, 2011. 


ADDRESSES: Peter Wimberger, Slater 
Museum of Natural History, University 
of Puget Sound, 1500 North Warner St., 
Tacoma, WA 98416-1088, telephone 
(253) 879-2784. 


SUPPLEMENTARY INFORMATION: Notice is 
here given in accordance with the 
Native American Graves Protection and 
Repatriation Act (NAGPRA), 25 U.S.C. 
3003, of the completion of an inventory 
of a human remain in the possession of 
the Slater Museum of Natural History, 
University of Puget Sound, Tacoma, 
WA. The human remain was likely 
removed from ‘‘Columbia River, Wa.”’. 

This notice is published as part of the 
National Park Service’s administrative 
responsibilities under NAGPRA, 25 
U.S.C. 3003(d)(3) and 43 CFR 10.11(d). 
The determinations in this notice are 
the sole responsibility of the museum, 
institution, or Federal agency that has 
control of the Native American human 
remains. The National Park Service is 
not responsible for the determinations 
in this notice. 


Consultation 


A detailed assessment of the human 
remain was made by the Slater Museum 
of Natural History, University of Puget 
Sound professional staff in consultation 
with representatives of the Confederated ° 
Tribes and Bands of the Yakama Nation, 
Washington; Confederated Tribes of the 
Chehalis Reservation, Washington; 
Confederated Tribes of the Colville 
Reservation, Washington; Confederated 
Tribes of the Umatilla Indian 
Reservation, Oregon; Confederated 
Tribes of the Warm Springs Reservation 
of Oregon; Cowlitz Indian Tribe, 
Washington; Kalispel Indian 
Community of the Kalispel Reservation, 
Washington; Nez Perce Tribe, Idaho; 
Shoalwater Bay Tribe of the Shoalwater 
Bay Indian Reservation, Washington; 
and the Spokane Tribe of the Spokane 
Reservation, Washington (hereinafter 
referred to as ‘“‘The Tribes’’). The Slater 
Museum of Natural History, University 
of Puget Sound also consulted with the 
following non-Federally recognized 
Indian groups: the Chinook Tribe and 
the Wanapum Band (hereinafter referred 
to as ‘““The Indian Groups’’). 

The Slater Museum of Natural 
History, University of Puget Sound 
received a formal, joint intertribal 
NAGPRA claim for the individual 
described in this notice from the 
Confederated Tribes and Bands of the 
Yakama Nation, Washington; 
Confederated Tribes of the Colville 
Reservation, Washington; Confederated 
Tribes of the Umatilla Indian 
Reservation, Oregon; Confederated 
Tribes of the Warm Springs Reservation 
of Oregon; and the Wanapum Band, a 
non-Federally recognized Indian group. 


History and Description of the Remains 


In May 1934, a human remain—a 
mandible—representing a minimum of 
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one individual was likely removed from 
“Columbia River, Wa.”’. This area of 
removal is based on information 
supplied by Stanley G. Jewett. Jewett 
donated many mammal and bird 
collections to the Slater Museum of 
Natural History. The mandible was part 
of Accession 483, which included all of 
the human remains given by Jewett to 
the Slater Museum. The mandible was 
reviewed by a physical anthropologist 
who noted the presence of a broad and 
wide ascending ramus and a straight 
mandibular border. These 
characteristics indicate that the 
individual is likely of Native American 
ancestry. No known individual was 
identified. No associated funerary 
objects are present. 

Jewett’s bird and mammal collecting 
catalogs (noted for their meticulousness) 
that are dated May 1934 indicate that he 
was on the Oregon Coast near the 
Columbia River during that time. His 
other catalog entries for that month were 
from the southeast Oregon region, away 
from the Columbia River. However, the 
remain is white in color, and it is the 
opinion of museum staff that it does not 
exhibit the darker coloration usually 
found on remains removed from burials 
west of the Cascade mountains; this may 
suggest the individual was removed 
from a location east of the Cascades. In 
general, Jewett traveled extensively and 
may have been almost anywhere on the 
Columbia River from the Canadian 
border to the Pacific Coast during May 
1934. While Jewett’s collecting catalogs 
indicate that he was working at the 
mouth of the Columbia River near the 
Washington coast during this time 
period, museum staff consider the 
coloration of the remain to suggest an. 
origin east of the Cascades. 

Since it is not possible to determine 
specific provenience, museum officials 
reasonably believe that the removal was 
from somewhere along the Columbia 
River, likely from an area east of the 
Cascades (based on the bone coloration). 
This area encompasses 18 Washington 
State counties: Pacific, Wahkiakum, 
Cowlitz, Clark, Skamania, Klickitat, 
Benton, Walla Walla, Franklin, Yakima, 
Grant, Kittitas, Chelan, Douglas, 
Lincoln, Okanogan, Ferry, and Stevens. 


Determinations Made by the Slater 
Museum of Natural History, University 
of Puget Sound 


Officials of the Slater Museum of 
Natural History, University of Puget 
Sound have determined that: 

e Based on morphological 
characteristics and museum records, the 
human remains are Native American. 

e Pursuant to 25 U.S.C. 3001(2), a 
relationship of shared group identity 


cannot be reasonably traced between the 
Native American human remains and 
any present-day Indian tribe. . 


e Multiple lines of evidence, 
including treaties (e.g. Treaty of Camp 
Stevens), Acts of Congress, and 
Executive Orders, indicate that the land 
from which the Native American human 
remain was removed is the aboriginal 
and ceded land of The Tribes and The 
Indian Groups. 


e Pursuant to 25 U.S.C. 3001(9), the 
human remain described in this notice 
represent the physical remain of one 
individual of Native American ancestry. 


e Pursuant to 43 CFR 10.11(c)(1), the 
disposition of the human remain is to 
the Confederated Tribes and Bands of 
the Yakama Nation, Washington; 
Confederated Tribes of the Colville 
Reservation, Washington; Confederated 
Tribes of the Umatilla Indian 
Reservation, Oregon; Confederated 
Tribes of the Warm Springs Reservation 
of Oregon; and the Wanapum Band, a 
non-Federally recognized Indian group. 


Additional Requestors and Disposition 


Representatives of any Indian tribe 
that believes itself to be culturally 
affiliated with the human remain or any 
other Indian tribe that believes it 
satisfies the criteria in 43 CFR 
10.11(c)(1) should contact Peter 
Wimberger, Slater Museum of Natural 
History, University of Puget Sound, 
1500 North Warner St., Tacoma, WA 
98416-1088, telephone (253) 879-2784, 
before September 7, 2011. Disposition of 
the human remain to the Confederated 
Tribes and Bands of the Yakama Nation, 
Washington; Confederated Tribes of the 
Colville Reservation, Washington; 
Confederated Tribes of the Umatilla 
Indian Reservation, Oregon; 
Confederated Tribes of the Warm 
Springs Reservation of Oregon; and the 


. Wanapum Band, a non-Federally 


recognized Indian group, may proceed 
after that date if no additional 
requestors come forward. 

The Slater Museum of Natural 
History, University of Puget Sound is 
responsible for notifying The Tribes and 
The Indian Groups that this notice has 
been published. 

Dated: August 2, 2011. 

Sherry Hutt, 

Manager, National NAGPRA Program. 
{FR Doc. 2011-19990 Filed 8—5—11; 8:45 am] 
BILLING CODE 4312-50-P 


DEPARTMENT OF THE INTERIOR 


National Park Service 


[NPS-WASO-NRNHL-0711-8017; 2280— 
665] 


National Register of Historic Places; 
Notification of Pending Nominations 
and Related Actions 


Nominations for the following 
properties being considered for listing 
or related actions in the National 
Register were received by the National 
Park Service before July 16, 2011. 
Pursuant to § 60.13 of 36 CFR part 60, 
written comments are being accepted 


* concerning the significance of the 


nominated properties under the 
National Register criteria for evaluation. 
Comments may be forwarded by United 
States Postal Service, to the National 
Register of Historic Places, National 
Park Service, 1849 C St., NW., MS 2280, 
Washington, DC 20240; by all other 
carriers, National Register of Historic 
Places, National Park Service, 1201 Eye 
St., NW., 8th Floor, Washington, DC 
20005; or by fax, 202-371-6447. Written 
or faxed comments should be submitted 
by August 23, 2011. Before including 
your address, phone number, e-mail 
address, or other personal identifying 
information in your comment, you 


_ should be aware that your entire 


comment—including your personal 
identifying information—may be made 
publicly available at any time. While 
you can ask us in your comment to 
withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 


J. Paul Loether, 

Chief, National Register of Historic Places/ 

National Historic Landmarks Program. 

ALABAMA 

Perry County 

Moore—Webb—Holmes Plantation, Jct. of AL 
14 & Webb Rd., Marion, 11000566 

ARIZONA 

Maricopa County 


Silk Stocking Neighborhood Historic District, 
Generally bounded by Erie St., Chandler 
Blvd., Delaware St. & alley W. of 
Washington St., Chandler, 11000567 

Pima County 

Adams, James P. and Sarah, House, 5201 N. 
Camino Escuela, Tucson, 11000568 

Corcoran, John P. and Helena S., House, 2200 
E. Calle Lustre, Tucson, 11000569 

Fletcher, P.W., House, 4850 N. Campbell 
Ave., Tucson, 11000570 

Hall, Arthur C. and Helen Neel, House, 
(Architecture and Planning of Josias Joesler 
and John Murphey in Tucson, AZ MPS), 
4875 N. Campbell Ave., Tucson, 11000571 


. 
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Hall, Lewis D.W., House, 3160 E. Via Celeste, 
Tucson, 11000572 


McFadden, Phillip G. House, 5130 Camino 
Real, Tucson, 11000573 


Tout, Edwin I. and Gladys M., House, 
(Architecture and Planning of Josias Joesler 
and John Murphey in Tucson, AZ MPS), 
5000 N. Campbell Ave., Tucson, 11000574 


Van Schaick, Nellie Mae Kellogg, House, 
(Architecture and Planning of Josias Joesler 
and John Murphey in Tucson, AZ MPS), 
4141 N. Pontatoc Rd., Tucson, 11000575 


CALIFORNIA 


Kern County 


Nuestra, Senora Reina de la Paz, 29700 
Woodford-Tehachapi Rd., Keene, 11000576 


FLORIDA 
fee County 


Downtown Boca Grande Historic District, 
Bounded by Gilchrist Ave., W., 5th St., N., 
Palm Ave., E., & 3rd St., S., Boca Grande, 
11000577 


GEORGIA 


Candler County 

Metter Downtown Historic District, Centered 
on Broad & Roundtree Sts., Metter, 
11000578 

Rabun County 

Hodgson, Asbury and Sallie, House, 278 
White St., Dillard, 11000579 

KANSAS 


Neosho County 


Murray Hill School, (Public Schools of 
Kansas MPS), 400 W. 3rd St., Chanute, 
11000580 


MAINE 


Franklin County 

Barn on Lot 8, Range G, 816 Foster Hill Rd., 
(Freeman Township), Kingfield, 11000581 

Oxford County 


Record, E.C. and M.1., Homestead, 8 Bean 
Rd., Buckfield, 11000582 

Waterford Historic District (Boundary 
Increase), 30 Valley Rd., Waterford, 
11000583 


York County 

Kennebunk High School, 14 Park St., 
Kennebunk, 11000584 

MASSACHUSETTS 

Hampshire County 


Amherst Central Business District (Boundary 
Increase), 30 Boltwood Ave., Amherst, 
11000585 


Worcester County 
Oxford Main Street Historic District, Barton, 
Charlton, Church, E. Main, Elm, Fremont, 


& Main Sts., Quobaug Ave., Sigourney St., 
Sutton Ave., West St. Oxford, 11000586 


MISSOURI 


St. Louis Independent City, Apartments at 
5561-71 Chamberlain, 5561-5571 
Chamberlain, St. Louis (Independent City), 
11000587 


MONTANA 


Stillwater County 


Atlas Block, 523 & 528 E. Pike Ave., 
Columbus, 11000588 


NEW JERSEY 
Burlington County 


Main Street Friends Meeting House, 19 South 
St., (Medford Township), Medford, 
11000589 


Hudson County 


Saint Vincent de Paul Roman Catholic 
Church, 979 Ave. C,.Bayonne, 11000590 


Mercer County 


First Presbyterian Church of Pennington, 13 
S. Main St., Pennington, 11000591 


Warren County ‘ 


Rutherford Hall, Jct. of Cty. Rd., 571 & I-80 
(Allamuchy Township), Allamuchy, 
11000592 


NEW YORK 


Broome County 


Johnson City Historic District, Generally 
Corless Ave., Arch St., Main St., Lester 
Ave. & Helen Dr., Johnson City, 11000593 


Erie County 


‘Coles, Robert T., House and Studio, 321 


Humboldt Pkwy., Buffalo, 11000594 
Herkimer County 


Bonfoy—Barstow House, 485 E. Main St., 
West Winfield, 11000595 


Little Falls City Hall, 659 E. Main St., Little 
Falls, 11000596 
Nassau County 


Harding, Stephen, House, 182 14th Ave., Sea 
Cliff, 11000597 


House at 52 Frost Mill Road, 52 Frost Mill 
Rd., Mill Neck, 11000598 


Onondaga County 


Leavenworth Apartments, 615 James St., 
Syracuse, 11000599 


New Kasson Apartments, 622 James St., 
Syracuse, 11000600 


Otsego County 
Springfield Center Elementary School, 129 
Cty. Rd. 29A, Springfield Center, 11000601 


Suffolk County 


Woodhull, Josiah, House, 170 North Country 
Rd., Shoreham, 11000602 


NORTH DAKOTA 


Grand Forks County 


Kegs Drive-In, The, 901 N. 5th St., Grand 
Forks, 11000603 


VIRGINIA 


Botetourt County 


McDonald, Bryan Jr., House, 4084 Catawba 
Rd., Troutville, 11000604 


Louisa County 


Louisa High School, 212 Fredericksburg 
Ave., Louisa, 11000605 


Mecklenburg County 

Tanner, O.H.P., House, 3199 Old St. 
Tammany Rd., LaCrosse, 11000606 

[FR Doc. 2011-19967 Filed 8-5—11; 8:45 am] 

BILLING CODE 4312-51-P 


DEPARTMENT OF LABOR 
Wage and Hour Division 


Proposed Extension of the Approval of 
information Collection Requirements 


AGENCY: Wage and Hour Division, 
Department of Labor. 


ACTION: Notice. 


SUMMARY: The Department of Labor, as 
part of its continuing effort to reduce 
paperwork and respondent burden, 
conducts a preclearance consultation 
program to provide the general public 
and Federal agencies with an 
opportunity to comment on proposed 
and/or continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 
(PRA9Q5). 44 U.S.C. 3056(c)(2)(A). This 
program helps to ensure that requested 
data can be provided in a desired 
format, reporting burden (time and 
financial resources) is minimized, 
collection instruments are clearly 
understood, and the impact of collection 
requirements on respondents can be 
properly assessed. Currently, the Wage 
and Hour Division is soliciting 
comments concerning its proposal to 
extend Office of Management and 
Budget (OMB) approval of the 
Information Collection: Davis-Bacon 
Certified Payroll. A copy of the 
proposed information request can be 
obtained by contacting the office listed 
below in the FOR FURTHER INFORMATION 
CONTACT section of this Notice. 


DATES: Written comments must be 
submitted to the office listed in the 
ADDRESSES section below on or before 
October 7, 2011. 


ADDRESSES: You may submit comments 
identified by Control Number 1235-— 
0008, by either one of the following 
methods: E-mail: 
WHDPRAComments@dol.gov; Mail, 
Hand Delivery, Courier: Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour, U.S. 
Department of Labor, Room S—3502, 200 
Constitution Avenue, NW., Washington, 
DC 20210. Instructions: Please submit 
one copy of your comments by only one 
method. All submissions received must 
include the agency name and Control 
Number identified above for this 
information collection. Because we 
continue to experience delays in 
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receiving mail in the Washington, DC 
area, commenters are strongly 
encouraged to transmit their comments 
electronically via e-mail or to submit 
them by mail early. Comments, 
including any personal information 
provided, become a matter of public 
record. They will also be summarized - 
and/or included in the request for OMB 
approval of the information collection 
request.> 


FOR FURTHER INFORMATION CONTACT: 
Mary Ziegler, Director, Division of 
Regulations, Legislation, and 
Interpretation, Wage and Hour, U.S. 
Department of Labor, Room S—3502, 200 
Constitution Avenue, NW., Washington, 
DC 20210; telephone: (202) 693-0406 
(this is not a toll-free number). Copies 
of this notice may be obtained in 
alternative formats (Large Print, Braille, 
Audio Tape, or Disc), upon request, by 
calling (202) 693-0023 (not a toll-free 
number). TTY/TTD callers may dial toll- 
free (877) 889-5627 to obtain 
information or request materials in 
alternative formats. 

SUPPLEMENTARY INFORMATION: 

I. Background: The Davis-Bacon and 
related Acts (DBRA) require the 
application of Davis-Bacon labor 
standards to Federal and Federally 
assisted construction. The Copeland Act 
(40 U.S.C. 3145) requires the Secretary 
of Labor to prescribe reasonable 
regulations for contractors and 
subcontractors engaged in construction 
work subject to Davis-Bacon labor 
standards. While the Federal contracting 
or assistance-administering agencies 
have a primary responsibility for 
enforcement of Davis-Bacon labor 
standards, Reorganization Plan Number 
14 of 1950 assigns to the Secretary of 
Labor responsibility for developing 
government-wide policies, 
interpretations and procedures to be 
observed by the contracting and 
assisting agencies, in order to assure 
coordination of administration and 
consistency of DBRA enforcement. 

The Copeland Act provision cited 
above specifically requires the 
regulations to ‘‘include a provision that 
each contractor and subcontractor each 
week must furnish a statement on the 
wages paid each employee during the 
prior week.” This requirement is 
implemented by 29 CFR 3.3 and 3-4 and 
the standard Davis-Bacon contract 
clauses set forth at 29 CFR 5.5. 
Regulations 29 CFR 5.5 (a)(3)(ii)(A) 
requires contractors to submit weekly a 
copy of all payrolls to the Federal 
agency contracting for or financing the 
construction project. If the agency is not 
a party to the contract, the contractor 
will submit the payrolls to the 


applicant, sponsor, or owner, as the case 
may be, for transmission to the 


_ contracting agency. This same section 


requires that the payrolls submitted 


- shall set out accurately and completely 


the information required to be 
maintained under 29 CFR 5.5(a)(3)(i), 
except that full social security numbers 
and home addresses shall not be 
included on weekly transmittals, and 
instead, the payrolls shall only need to 
include an individually identifying 
number for each employee (e.g., the last 
four digits of the employee’s social 
security number). The required weekly 
payroll information may be submitted in 
any form desired. Optional Form WH- 
347 is available for this purpose from 
the Wage and Hour Division Web site at 
dol.gov/whd/forms/ 

wh347. 

29 CFR 3.3(b) requires 
each contractor to furnish weekly a 
signed “Statement of Compliance” 
accompanying the payroll indicating the 
payrolls are correct and complete and 
that each laborer or mechanic has been 
paid not less than the proper Davis- 
Bacon Act (DBA) prevailing wage rate 
for the work performed. The weekly 
submission of a properly executed 
certification, with the prescribed 
language set forth on page 2 of Optional 
Form WH-—347, satisfies the requirement 
for submission of the required 
“Statement of Compliance. Id. at 
§§ 3.3(b), 3.4(b), and 5.5(a)(3)(ii)(B). 
Regulations 29 CFR 3.4(b) and 
5.5(a)(3)(i) require contractors to 
maintain these records for three years 
after completion of the work. 

II. Review Focus: The Department of 
Labor is particularly interested in 
comments which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical 

e Enhance the quality, utility and 
clarity of the information to be 
collected; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 

III. Current Actions: The DOL seeks an 
approval for the extension of this 


information collection requirement that 
contractors and subcontractors on 
Federal and Federally assisted 
construction subject to DBRA labor 
standards submit weekly certified 
payrolls in accordance with the 
statutory, regulatory, and contractual 
requirements discussed herein. 

Type of Review: Extension. 

Agency: Wage and Hour Division. 

Title: Davis-Bacon Certified Payroll. 

OMB Number: 1235-0008. 


Affected Public: Business or other for- — 


profit; Federal Government; and State, 
Local, or Tribal Government. 

Total Respondents: 96,096. 

Total Annual Responses: 2,210,208. 

Estimated Total Burden Hours: 
2,062,861. 

Estimated Time per Response: 56 
minutes. 

Frequency: Weekly. 

Total Burden Cost (Capital/Startup): 
$48,580,377. 

Total Burden Costs (Operation/ 
Maintenance): $280,697. 


Dated: August 1, 2011. 


Mary Ziegler, 


Director, Division of Regulations, Legislation, 
and Interpretation. 


[FR Doc. 2011-19999 Filed-8—5—¥1; 8:45 am] 
BILLING CODE 4510-27-P 


NATIONAL SCIENCE FOUNDATION 


Notice of Permit Application Received 
Under the Antarctic Conservation Act 
of 1978 


AGENCY: National Science Foundation. 


ACTION: Notice of Permit Applications 
Received Under the Antarctic 
Conservation Act. 


SUMMARY: Notice is hereby given that 
the National Science Foundation (NSF) 
has received a waste management 


. permit application for operation ofa 


field research camp located in ASPA 
#128—Western Shore of Admiralty Bay, 
King George Island by the Antarctic 
Marine Living Resources Program, 
Southwest Fisheries Science Center, La 
Jolla, CA. The application is submitted 
to NSF pursuant to regulations issued 
under the Antarctic Conservation Act of 
1978. 

DATES: Interested parties are invited to 
submit written data, comments, or 
views with respect to this permit 
application within September 7, 2011. 
Permit applications may be inspected by 
interested parties at the Permit Office, 
address below. 

ADDRESSES: Comments should be 
addressed to Permit Office, Room 755, 
Office of Polar Programs, National 


| 
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Science Foundation, 4201 Wilson 
Boulevard, Arlington, Virginia 22230. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Polly A. Penhale at the above address or 
(703) 292-8030. 

SUPPLEMENTARY INFORMATION: NSF’s 
Antarctic Waste Regulation, 45 CFR part 
671, requires all U.S. citizens and 
entities to obtain a permit for the use or 
release of a designated pollutant in 
Antarctica, and for the release of waste 
in Antarctica. NSF has received a permit 
application under this Regulation for 
operation of remote research field camp 
at ASPA #128—Western Shore of 
Admiralty Bay, King George Island. The 
camp consists of four structures on the 
beach between Llano Point and Sphinx 
Hill which has been in use during the 
summer since 1977. The camp is used 
to house researchers (typically 6 
people), provide a base of research 
operations, and allow laboratory 
studies. Biological investigation is the 
primary research conducted from the 
camp. 

Designated pollutants would be 
associated with camp operations 
[typically air emissions and waste water 
(urine, greywater, and human solid 
waste)] and scientific activities 
(typically research materials). All wastes 
would be packaged and removed from 
the site for proper disposal in Chile or 
the U.S. under approved guidelines 
prior to the end of each season. 

The permit applicant is: George 
Watters, Director, US AMLR Program, 
Southwest Fisheries Service, NOAA, 
8604 La Jolla Shores Drive, La Jolla, CA 
92037 Permit application No. 2012 
WM-002. 


Nadene G. Kennedy, 

Permit Officer. 

{FR Doc. 2011-20001 Filed 8—5—11; 8:45 am] 
BILLING CODE 7555-01-P 


NATIONAL SCIENCE FOUNDATION 


Notice of Permit Applications Received 
Under the Antarctic Conservation Act 
of 1978 


’ AGENCY: National Science Foundation. 
ACTION: Notice of Permit Applications 
Received Under the Antarctic 
Conservation Act of 1978, Pub. L. 95— 
541. 


SUMMARY: The National Science - 
Foundation (NSF) is required to publish 
notice of permit applications received to 
conduct activities regulated under the 
Antarctic Conservation Act of 1978. 
NSF has published regulations under 
the Antarctic Conservation Act at Title 
45 Part 670 of the Code of Federal 


Regulations. This is the required notice 

of permit applications received. 

DATES: Interested parties are invited to 

submit written data, comments, or 

views with respect to this permit 
application by September 7, 2011. This 
application may be inspected by 
interested parties at the Permit Office, 
address below. 

ADDRESSES: Comments should be 

addressed to Permit Office, Room 755, 

Office of Polar Programs, National 

Science Foundation, 4201 Wilson 

Boulevard, Arlington, Virginia 22230. 

FOR FURTHER INFORMATION CONTACT: 

Polly A. Penhale at the above address or 

(703) 292-7420. 

SUPPLEMENTARY INFORMATION: The 

National Science Foundation, as 

directed by the Antarctic Conservation 

Act of 1978 (Pub. L. 95-541), as 

amended by the Antarctic Science, 

Tourism and Conservation Act of 1996, 

has developed regulations for the 

establishment of a permit system for 
various activities in Antarctica and 
designation of certain animals and 
certain geographic areas a requiring 
special protection. The regulations 
establish such a permit system to 
designate Antarctic Specially Protected 

Areas. 

The applications received are as 
follows: 

1. Applicant: Permit Application ASPA 
2012-005, George Watters, Director, 
U.S. AMLR Program, Southwest 
Fisheries Science Center, NOAA, 
8604 La Jolla Shores Drive, La Jolla, 
CA 92037. 

Activity for Which Permit is 
Requested: Take, Enter an Antarctic 
Specially Protected Area, and Import 
into the USA. The applicant plans to 
census, photo, capture/restrain, 
measure, weigh, tag, instrument (TDR, 
VHF, GLS, GPS, PTT, and/or PIT), 
anesthesia, sample collection (blood, 
hair, nail, fecal, skin biopsy, vibrissae, 
tooth, milk, scat, and IV/IM injections 
(including DLW) up to 200 adult/ 
juvenile and 600 pup Antarctic fur 
seals, 50 adult/juvenile Leopard seals, 
50 adult/juvenile and 100 pup Southern 
elephant seals, and 30 adult/juvenile 
and 20 pup Weddell seals as part of a 
long-term ecosystem monitoring 
program established in 1986 studying 
the foraging ecology, population 
dynamics, census and reproductive 
success and energetic of Antarctic seals. 

In addition, the applicant will 
continue studies of the behavioral 
ecology and population biology of the 
Adelie, Gentoo and Chinstrap penguins, 
and interactions among these species 
and their principal avian predators 
(skuas, gulls, sheathbills and giant 


petrels). Up to 2000 Chinstraps, 1500 
Adelie, 2700 Gentoo penguins, 250 
Brown skua, 350 South polar skua, 600 
Giant petrel, 100 Kelp gulls, 150 Blue- 
eyed shag, 20 Snowy sheathbills, and 
200 Cape Petrels will be banded, 
measured, eggs collected, blood 
sampled, fecal and feathers sampled. 
After sample collection, all birds will be 
released. 

Location: 


ASPA 149, Cape Shirreff and San Telmo 
Island, e 

ASPA 128, Western Shore of Admiralty 
Bay, 

ASPA 151, Lions Rump, Antarctic 
Peninsula region, 

ASPA 108, Green Island, Berthelot 
Islands, Antarctic Peninsula, 

ASPA 112, Coppermine Peninsula, 
Robert Island, 

ASPA 113, Litchfield Island, Arthur 
Harbor, Palmer Archipelago, © 

ASPA 125, Fildes Peninsula, King 
George Island, South Shetland 
Islands, 

ASPA 126, Byers Peninsula, Livingston 
Island, South Shetland Islands, 

ASPA 128, Western Shore of Admiralty 
Bay, King George Island, 

ASPA 132, Potter Peninsula, King 
George Island, South Shetland 
Islands, - 

ASPA 133, Harmony Point, Nelson 
Island, South Shetland Island, 

ASPA 134, Cierva Point offshore 
islands, Danco Coast, Antarctic 
Peninsula, 

ASPA 139, Biscoe Point, Anvers Island, 

ASPA 140, Shores of Port Foster, 
Deception Island, South Shetland 
Islands, ‘ 

ASPA 144, Chile Bay (Discovery Bay), 

ASPA 145, Port Foster, Deception 
Island, South Shetland Islands, 

ASPA 146, South Bay, Doumer Island, 
Palmer Archipelago, 

ASPA 148, Mount Flora, Hope Bay, 
Antarctic Peninsula, 

ASPA 149, Cape Shirreff, Livingston 
Island, South Shetland Islands, 

ASPA 150, Ardley Island, Maxwell Bay, 
King George Island, South Shetland 
Islands, 

ASPA 151, Lions Rump, King George 
Island, South Shetland Islands, 

ASPA 152, Western Bransfield Strait, 
Antarctic Peninsula, 

ASPA 153, East Dallmann Bay, 
Antarctic Peninsula, 

ASPA 171, Narebski Point, Barton 
Peninsula, King George Island. 
Dates: October 1, 2011 to July 30, 

2016. 


Nadene G. Kennedy, 
Permit Officer, Office of Polar Programs. 
[FR Doc. 2011-19966 Filed 8-5—11; 8:45 am] 
BILLING CODE 7555-01-P 
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NATIONAL SCIENCE FOUNDATION 


Notice of Permit Applications Received 
Under the Antarctic Conservation Act 
of 1978 


AGENCY: National Science Foundation. 
ACTION: Notice of permit applications 
received under the Antarctic 
Conservation Act of 1978, Pub. L. 95-— 
541. 


SUMMARY: The National Science 
Foundation (NSP is required to publish 
notice of permit applications received to 
conduct activities regulated under the 
Antarctic Conservation Act of 1978. 
NSF has published regulations under 
the Antarctic Conservation Act at Title 
45 Part 670 of the Code of Federal 
Regulations. This is the required notice 
of permit applications received. 

DATES: Interested parties are invited to 
submit written data, comments, or 

’ views with respect to this permit 
application by September 7, 2011. This 
application may be inspected by 
interested parties at the Permit Office, 
address below. 

ADDRESSES: Comments should be 
addressed to Permit Office, Room 755, 
Office of Polar Programs, National 
Science Foundation, 4201 Wilson 
Boulevard, Arlington, Virginia 22230. 
FOR FURTHER INFORMATION CONTACT: 
Polly A. Penhale at the above address or 
(703) 292-7420. 

SUPPLEMENTARY INFORMATION: The 
National Science Foundation, as 
directed by the Antarctic Conservation 
Act of 1978 (Pub. L. 95-541), as 
amended by the Antarctic Science, 
Tourism and Conservation Act of 1996, 
has developed regulations for the 
establishment of a permit system for 
various activities in Antarctica and 
designation of certain animals and 
certain geographic areas requiring 
special protection. The regulations 
establish such a permit system to 


designate Antarctic Specially Protected - 


Areas. 

The applications received are as 
follows: 

1. Applicant: Permit Application No. 
2012-005, George Watters, Director, 
U.S. AMLR Program, Southwest 
Fisheries Science Center, NOAA, 8604 
La Jolla Shores Drive, La Jolla, CA 
92037. 

Activity for Which Permit is 
Requested: Take, Enter an Antarctic 
Specially Protected Area, and Import 
into the USA. The applicant plans to 
census, photo, capture/restrain, 
measure, weigh, tag, instrument (TDR, 
VHF, GLS, GPS, PTT, and/or PIT), 
anesthesia, sample collection (blood, 


hair, nail, fecal, skin biopsy, vibrissae, 
tooth, milk, scat, and IV/IM injections 
(including DLW) up to 200 adult/ 
juvenile and 600 pup Antarctic fur. 
seals, 50 adult/juvenile Leopard seals, 
50 adult/juvenile and 100 pup Southern 
elephant seals, and 30 adult/juvenile 
and 20 pup Weddell seals as part of a 
long-term ecosystem monitoring 
program established in 1986 studying 
the foraging ecology, population 
dynamics, census and reproductive 
success and energetic of Antarctic seals. 

In addition, the applicant will 
continue studies of the behavioral 
ecology and population biology of the 
Adelie, Gentoo and Chinstrap penguins, 
and interactions among these species 
and their principal avian predators 
(skuas, gulls, sheathbills and giant 
petrels). Up to 2000 Chinstraps, 1500 
Adelie, 2700 Gentoo penguins, 250 
Brown skua, 350 South polar skua, 600 
Giant petrel, 100 Kelp gulls, 150 Blue- 
eyed shag, 20 Snowy sheathbills, and 
200 Cape Petrels will be banded, 
measured, eggs collected, blood 
sampled, fecal and feathers sampled. 
After sample collection, all birds will be 
released. 

Location: ASPA 149—Cape Shirreff 
and San Telmo Island, ASPA 128- 
Western Shore of Admiralty Bay, and 
ASPA 151-Lions Rump, Antarctic 
Peninsula region. 

Dates: October 1, 2011 to July 30, 
2016. 


Nadene G. Kennedy, 
Permit Officer, Office of Polar Programs. 
{FR Doc. 2011-19961 Filed 8—5-11; 8:45 am] 
BILLING CODE 7555-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-171; NRC—2011-0141] 


Exelon Nuclear, Peach Bottom Atomic 
Power Station, Unit 1; Exemption From 
Certain Security Requirements 


1.0 Background 


Exelon Nuclear is the licensee and 
holder of Facility Operating License No. 
DPR-12 issued for Peach Bottom 
Atomic Power Station (PBAPS), Unit 1, 
located in York County, PA. PBAPS 
Unit 1 is a permanently shut down 
nuclear reactor facility. PBAPS Unit 1 
was a high-temperature, gas-cooled 
reactor that was operated from June of 
1967 to its final shutdown on October 
31, 1974. All spent fuel has been 
removed from the site, and the spent 
fuel pool is drained and 
decontaminated. The reactor vessel, 
primary system piping, and steam 


generators remain in place. The facility 
is permanently shut down ina 
SAFSTOR condition, defueled and 
Exelon is no longer authorized to 
operate or place fuel in the reactor. 
PBAPS Unit 1 is currently licensed 
pursuant to Section 104(b) of the 
Atomic Energy Act of 1954, as amended, 
and 10 CFR part 50, “Domestic 
Licensing of Production and Utilization 
Facilities,’ to possess but not operate 
the facility. 

All residual radioactivity from the 
final decommissioned plant 
configuration is contained within the 
PBAPS Unit 1 Containment and Spent 
Fuel Pool Buildings. Within the 
Containment Building, more than 99.9 
percent of the estimated 0.2 megacuries 
of radioactivity is contained inside the 
reactor vessel in the form of induced 
activity in the vessel walls, reactor 
internals and control rod couplings 
(Reference 4). The reactor vessel is 
contained inside the reactor vessel 
cavity and is accessible only by _ 
removing the concrete missile shields, 
the refueling port flanges and the - 
refueling port shield plugs. The missile 
shields can only be removed with the 
building crane which is electrically 
deactivated. 


2.0 Action. 


Section 50.54(p)(1) of Title 10 of the 
Code of Federal Regulations (10 CFR) 
states in part, “The licensee shall 
prepare and maintain safeguards 
contingency plan procedures in 
accordance with Appendix C of Part 73 
of this chapter for affecting the actions 
and decisions contained in the 
Responsibility Matrix of the safeguards 
contingency plan.” 

Part 73 of 10 CFR, “Physical 
Protection of Plant and Materials,” 
provides in part in 73.1(a), “This part 
prescribes requirements for the 
establishment and maintenance of a 
physical protection system which will 
have capabilities for the protection of 
special nuclear material at fixed sites 
and in transit and of plants in which 
special nuclear material is used.” In 
Section 73.55, entitled “Requirements 
for physical protection of licensed 
activities in nuclear power reactors 
against radiological sabotage,” 
paragraph (b)(1) states, ““The licensee 
shall establish and maintain a physical 
protection program, to include a 
security organization, which will have 
as its objective to provide high 
assurance that activities involving 
special nuclear material are not inimical 
to the common defense and security and 
do not constitute an unreasonable risk 
to the public health and safety.” 
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The U.S. Nuclear Regulatory 
Commission (NRC or the Commission) 
revised 10 CFR 73.55, in part, to include 
the preceding language, through the 
issuance of a final rule on March 27, 

- 2009. The revised regulation stated that 
it was applicable to all Part 50 licensees. 
The NRC became aware that many Part 
50 licensees with facilities in 
decommissioning status did not 
recognize the applicability of this 
regulation to their facility. Accordingly, 
the NRC informed licensees with ° 
facilities in decommissioning status and 
other stakeholders that the requirements 
of 10 CFR 73.55 were applicable to all 
Part 50 licensees. By letter dated August 
2, 2010, the NRC informed Exelon 
Nuclear of the applicability of the 
revised rule and stated that it would 
have to evaluate the applicability of the 
regulation to its facility and either make 
appropriate changes or request an 
exemption. 

By letter dated November 18, 2010, 
Exelon Nuclear responded to the NRC’s 
letter and requested exemptions from 
the security requirements in 10 CFR part 
73 and 10 CFR 50.54(p). 


3.0 Discussion 


Pursuant to 10 CFR 50.12, the 
Commission may, upon application by 
any interested person or upon its own 
initiative, grant exemptions from the 
requirements of 10 CFR part 50, when 
(1) the exemptions are authorized by 
law, will not present an undue risk to 
public health or safety, and are 
consistent with the common defense 
_ and security; and (2) when special 
circumstances are present. Special 
circumstances are present, for example, 
when application of the regulation in 
the particular circumstances would not 
serve the underlying purpose of the rule 
or when compliance would result in 
costs significantly in excess of those 
incurred by others similarly situated. _ 
Also, pursuant to 10 CFR 73.5, ‘‘Specific 
exemptions,” the Commission may, 
upon application of any interested 
person or upon its own initiative, grant 
exemptions from the regulations in Part 
73 as it determines are authorized by 
law and will not endanger life or 
property or the common defense and 
security, and are otherwise in the public 
interest. 

The purpose of the security 
requirements of 10 CFR part 73, as 
applicable to a 10 CFR part 50 licensed 
facility, is to prescribe requirements for 
a facility that possesses and utilizes 
special nuclear material (SNM). The 
transfer of the PBAPS Unit 1 spent 
nuclear fuel to the Idaho National 
Engineering and Environmental 
Laboratory (INEEL) for reprocessing was 


completed on February 17, 1977. With 
the completion of the fuel transfer, there 
is no longer any SNM located within 
PBAPS Unit 1 other than that contained 
in plant systems as residual 
contamination. 

The remaining radioactive material is 
in a form that does not pose a risk of 
removal (i.e., an intact reactor pressure 
vessel) and is well dispersed and is not 
easily aggregated. With the removal of 
the fuel containing SNM, the potential 
for radiological sabotage or diversion of 
SNM at the 10 CFR part 50 licensed site 
was eliminated. Therefore, the 
continued application of the 10 CFR 
part 73 requirements to PBAPS Unit 1 
would no longer be necessary to achieve 
the underlying purpose of the rule. 
Additionally, as has been noted at other 
decommissioning nuclear power. 
facilities, with the removal of the spent 
nuclear fuel from the site, the 10 CFR 
part 50 licensed site would be 
comparable to a source and byproduct 
licensee that uses general industrial 
security (i.e. locks and barriers) to 
protect the public health and safety. The 
continued application of 10 CFR part 73 
security requirements would cause the 
licensee to expend significantly more 
funds for security requirements than 
other source and byproduct facilities. 
Therefore, compliance with 10 CFR part 
73 would result in costs significantly in 
excess of those incurred by others 
similarly situated. Based on the above, 
the NRC has determined that the 
removal of the fuel containing SNM at 
the 10 CFR part 50 licensed site 
constitutes special circumstances. The 
possession and responsibility for the 
security of the SNM was transferred to 
INEEL and is no longer the 
responsibility of the licensee. Therefore, 
protection of the SNM is no longer a 
requirement of the licensee’s 10 CFR 
part 50 license. With no SNM to protect, 
there is no need for a safeguards 
contingency plan or procedures, 
physical security plan, guard training 
and qualification plan, or cyber security 
plan for the PBAPS Unit 1, 10 CFR part 
50 licensed site. 


4.0 Conclusion 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12(a), an exemption is authorized by .- 
law, will not present an undue risk to 
the public health and safety, and is 
consistent with the common defense 
and security based on the continued 
maintenance of appropriate security 
requirements for the remaining SNM 
contained in plant systems as residual 
contamination. Additionally, special 
circumstances are present based on the 
removal of the spent nuclear fuel from 


the 10 CFR part 50 licensed site. 
Therefore, the Commission hereby 
grants Exelon Nuclear an exemption 
from the requirements of 10 CFR 
50.54(p) at PBAPS Unit 1. 

The Commission has also determined 
that, pursuant to 10 CFR 73.5, an 
exemption is authorized by law, will not 
endanger life or property or the common 
defense and security, and is otherwise 
in the public interest because the 
security requirements for the spent fuel 
containing SNM are no longer the 
responsibility of the licensee. Therefore, 
the Commission hereby grants Exelon 
Nuclear an exemption from the fixed 
site physical protection requirements of 
10 CFR part 73 at PBAPS Unit 1. The 
fixed site physical protection 
requirements of 10 CFR part 73 are 
delineated in §§ 73.20, 74.40, 73.45, 
73.46; 73.50, 73.51, 73.54, 73.55, 73.56, 
73.57, 73.58, 73.59, 73.60, 73.61, 73.67, 
Appendix B and Appendix C. The 
requirements for protection of 
safeguards information, physical 
protection of SNM in transit, and 
records and reports, contained in these 
or other sections of Part 73 continue to 
apply. To the extent that the licensee’s 
request for an exemption from 10 CFR 
part 73 included the requirements other 
than for the fixed site physical 
protection requirements, that request is 
denied. 

Part of this licensing action meets the 
categorical exclusion provision in 10 
CFR 51.22(c)(25), as part of this action 
is an exemption from the requirements 
of the Commission’s regulations and (i) 
there is no significant hazards 
consideration; (ii) there is no significant 
change in the types or significant 
increase in the amounts of any effluents 
that may be released offsite; (iii) there is 
no significant increase in individual or 
cumulative public or occupational 
radiation exposure; (iv) there is no 
significant construction impact; (v) 
there is no significant increase in the 
potential for or consequences from 
radiological accidents; and (vi) the 
requirements from which an exemption 
is sought involve safeguard plans. 
Therefore, this part of the action does 
not require either an environmental 
assessment or an environmental impact 
statement. 

Pursuant to 10 CFR 51.21, 51.32, and 
51.35, an environmental assessment and 
finding of no significant impact related 
to part of this exemption was published 
in the Federal Register on June 28, 2011 
(76 FR 37842). Based upon the 
environmental assessment, the 
Commission has determined that 
issuance of this exemption will not have 
a significant effect on the quality of the 
human environment. 
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These exemptions are effective 
immediately. 
Dated at Rockville, Maryland, this 1st day 
of August 2011. 
For the U.S. Nuclear Regulatory 
Commission. 
Keith I. McConnell, 
_Deputy Director, Decommissioning and 
Uranium Recovery Licensing Directorate, 
Division of Waste Management and 
Environmental Protection, Office of Federal 
and State Materials and Environmental 
Management Programs. : 
{FR Doc. 2011-20016 Filed 8—5-11; 8:45 am] 
BILLING CODE 7590-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-65013; File No. SR- 
NASDAQ-2011-103] 


Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 
Filing and immediate Effectiveness of 
Proposed Rule Change To Modify Fees 
for Members Using the NASDAQ 
Market Center 


August 2, 2011. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
and Rule 19b—4 thereunder,? 
notice is hereby given that, on July 27, 
2011, The NASDAQ Stock Market LLC 
(the “Exchange”’ or “NASDAQ”’) filed 
with the Securities and Exchange 
Commission (the “Commission’’) the 
proposed rule change as described in 
Items I, Il, and Ill, below, which Items 
have been prepared by NASDAQ. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NASDAQ proposes to modify pricing 
for NASDAQ members using the 
NASDAQ Market Center. NASDAQ will - 
implement the proposed change on 
August 1, 2011. The text of the proposed 
rule change is available from NASDAQ’s 
Web site at http:// 
nasdaq.cchwallstreet.com, at 
NASDAQ’s principal office, at the 
Commission’s Public Reference Room, 

_ and at the Commission’s Web site at 
http://www.sec.gov. 


115 U.S.C. 78s(b)(1). 
217 CFR 240.19b-4. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule . 
Change 

In its filing with the Commission, - 
NASDAQ included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. 
NASDAQ has prepared summaries, set 
forth in Sections A, L, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


NASDAQ is amending Rule 7018 to 
make modifications to its pricing 
schedule for execution of quotes/orders 
through the NASDAQ Market Center of 
securities priced at $1 or more. 
Specifically, NASDAQ has several 
liquidity provider rebate tiers focused 
on members that are active in both the 
NASDAQ Stock Market and the 
NASDAQ Options Market. Currently, a 
member that provides shares of liquidity 
in the NASDAQ Market Center 
representing 0.9% or more of the total 
consolidated volume reported to all 
consolidated transaction reporting plans 
by all exchanges and trade reporting 
facilities during the month, and trades 
a daily average of more than 300,000 
contracts in the NASDAQ Options 
Market during the month, is eligible to 
receive a rebate of $0.0015 per share 
executed for its non-displayed quotes/ 
orders and $0.00295 per share executed 
for its displayed quotes/orders. 
NASDAQ is modifying the tier 
requirements slightly to require 
liquidity in the NASDAQ Market Center 
representing more than 1.0% of total 
consolidated volume, and an average 
daily volume of more than 200,000 
contracts in the NASDAQ Options 
Market. Although NASDAQ is raising 
the requirement for liquidity provision. 
in the NASDAQ Market Center and 
lowering the requirement for NASDAQ 
Options Market activity, it is NASDAQ’s 
expectation, based on observed trading 
patterns in the market, that the change 
will make it easier for members to 
achieve the criteria for the tier, and 
therefore will result in a price 
reduction. 


2. Statutory Basis 


NASDAQ believes that the proposed 
rule change is consistent with the 


provisions of Section 6 of the Act,3 in 
general, and with Section 6(b)(4) of the 
Act, in particular, in that it provides for 
the equitable allocation of reasonable 
dues, fees and other charges among 
members and issuers and other persons 
using any facility or system which 
NASDAQ operates or controls. All 
similarly situated members are subject 
to the same fee structure, and access to 
NASDAQ is offered on fair and non- 
discriminatory terms. 
_ NASDAQ notes that its pricing tiers 
focused on members active in both the 
NASDAQ Market Center and the 
NASDAQ Options Market are 
responsive to the convergence of trading 
in which members simultaneously trade 
different asset classes within a single 
strategy. NASDAQ also notes that cash 
equities and options markets are linked, 
with liquidity and trading patterns on 
one market affecting those on the other. 
Accordingly, pricing incentives that 
encourage market participant activity in 
both markets recognize that activity in 
the options markets also supports price 
discovery and liquidity provision in the 
NASDAQ Market Center. Moreover, 
NASDAQ believes that these changes 
are reasonable because they will make it 
easier for members active in both 
markets to qualify for an enhanced 
rebate, and are also non-discriminatory 
and equitable. They are open to all 
members, but are not the exclusive 
means by which members may qualify 
for the associated rebate levels. 
Accordingly, members are not required 
to trade in the NASDAQ Options Market 
in order to receive the applicable 
rebates. 

Finally, NASDAQ notes that it 
operates in a highly competitive market 
in which market participants can © 

_readily favor competing venues if they 
deem fee levels at a particular venue to 
be excessive. In such an environment, 

- NASDAQ must continually adjust its 

fees to remain competitive with other 
exchanges and with alternative trading 
systems that have been exempted from 
compliance with the statutory standards 
applicable to exchanges. NASDAQ 
believes that the proposed rule change 
reflects this competitive environment 
because it will broaden the conditions 
under which members may qualify for 
higher liquidity provider rebates. 

B. Self-Regulatogy Organization’s 

Statement on Burden on Competition 

NASDAQ does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 


315 U.S.C. 78f. 
415 U.S.C. 78f(b)(4).. 
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of the purposes of the Act, as amended. 
Because the market for order execution 
and routing is extremely competitive, 
members may readily opt to disfavor 
NASDAQ’s execution services if they 

- believe that alternatives offer them 
better value. For this reason and the 
reasons discussed in connection with 
the statutory basis for the proposed rule 
change, NASDAQ does not believe that 
the proposed changes will impair the 
ability of members or competing order 
execution venues to maintain their 
competitive standing in the financial 
markets. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
. Commission Action 


The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act.5 At any time 
within 60 days of the filing of the 
proposed rule change, the Commission 
summarily may temporarily suspend 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in-furtherance of the 
purposes of the Act. If the Commission 
takes such action, the Commission shall 
institute proceedings to determine 
whether the proposed rule should be 
approved or disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rile- 
comments@sec.gov. Please include File 
Number SR-NASDAQ-2011-103 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 

_ to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


515 U.S.C. 78s(b)(3)(a)(ii). 


All submissions should refer to File 
Number SR-NASDAQ-2011-103. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ - 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 10 , 
a.m. and 3 p.m. Copies of the filing also 
will be available for inspection and 
copying at the principal office of the 
Exchange. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR— 
NASDAQ-2011-103 and should be 
submitted on or before August 29, 2011. 
For the Commission, by the Division of 


Trading and Markets, pursuant to delegated 
authority.® 


Elizabeth M. Murphy, 

Secretary. 

{FR Doc. 2011-19981 Filed 8—5-11; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—§5011; File No. SR-ISE- 
2011-42] 


Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
International Securities Exchange, Inc., 
Relating to Rule 717 


August 2, 2011. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘Act’)? and Rule 19b—4 thereunder,? 
notice is hereby given that on July 25, 
2011, the International Securities 
Exchange, Inc. (‘‘ISE” or the | 


617 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 


“Exchange’’) filed with the Securities 
and Exchange Commission (“SEC” or 
“Commission’’) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the Exchange. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change, 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The ISE is proposing to specify in its 
rules an existing policy related to the 
application of Rule 717(d) and (e). The 
text of the proposed rule change is as 
follows (additions are in italics): 


Rule 717. Limitation on Orders 
(a) through (g) no change. 
Supplementary Material to Rule 717 


.01 through .05 no change. 

.06 The exposure requirement of 
paragraph (d) and (e) of Rule 717 
applies to the entry of orders with 
knowledge that there is a pre-existing 
unexecuted agency, proprietary, or 
solicited order on the Exchange. 
Members may demonstrate that orders 
were entered without knowledge by 
providing evidence that effective 
information barriers between the 
persons, business units and/or systems 
entering the orders onto the Exchange 
were in existence at the time the orders 
were entered. Such information barriers 
must be fully documented and provided 
to the Exchange upon request. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 


Statutory Basis for, the Proposed Rule 


Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections A, B and C below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


Rule 717(d) and (e) requires members 
to expose orders entered on the limit 
order book for at least one second before 
executing them as principal or against 
orders that were solicited from other 
broker-dealers. This requirement gives 
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other market participants an 
opportunity to participate in the 
execution of orders before the entering 
member executes them. The Exchange 
recognizes, however, that because the 
Exchange does not identify the member 
that entered an order on the limit order 
book, orders from the same firm may 
inadvertently execute against each other 
as a result of being entered by disparate 
persons and/or systems at the same 
member firm. Therefore, when enforcing 
Rule 717(d) and (e), the Exchange has 
never considered the inadvertent 
interaction of orders from the same firm 
within one second to be a violation of 
the exposure requirement. 

When investigating potential 
violations of Rule 717(d) and (e), the 
Exchange takes into consideration 
whether orders that executed against 
each other within one second on the 
limit order book were entered by 
persons, business units and/or systems 
at the same firm that did not have 
knowledge of the order on the limit 
order book.* Commonly, member firms 
are able to demonstrate that orders were 
entered by individuals or systems that 
did not have the ability to know of the 
pre-existing order on the limit order 
book due to information barriers in 
place at the time the orders were 
entered. 

The Exchange proposes to codify this 
longstanding policy in Supplementary 
Material .06 to Rule 717. The proposed 
rule text specifies that members can 
demonstrate that orders were entered 
without knowledge of a pre-existing 
order on the book represented by the 
same firm by providing evidence that 
effective information barriers between 
the persons, business units and/or 
systems entering the orders onto the 
Exchange were in existence at the time 
the orders were entered. The rule 

_ requires that such information barriers 
be fully documented and provided to 
the Exchange upon request.* 


2. Statutory Basis 


‘The basis under the Securities 
Exchange Act of 1934 (the “‘Act”’) for 
this proposed rule change is the 
requirement under Section 6(b),> in 


3 The Exchange conducts routine surveillance to 
identify instances when an order on the limit order 
book is executed against an order entered by the 
same firm within one second. 

4The Exchange reviews information barrier 
documentation to evaluate whether a member has 
implemented processes that are reasonably 
designed to prevent the flow of pre-trade order 
information given the particular structure of the 
member firm. Additionally, information barriers are 
reviewed as part of the Exchange’s examination 
program, which is administered by the Financial 
Industry Regulatory Authority (“FINRA”) pursuant 
to a regulatory services_ agreement. 

515 U.S.C. 78f(b). 


general, and Section 6(b)(5) © in 
particular, that an exchange have rules 
that are designed to prevent fraudulent 
and manipulative acts and practices, to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism for a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest. In 
particular, the Exchange believes that 
codifying the Exchange’s policy that 
appropriate information barriers can be 
used to demonstrate that the execution 
of two orders within one second was 
inadvertent because the orders were 
entered without knowledge of each 
other, will clarify the intent and 
application of Rule 717(d) and (e) for 
ISE members. - 

The Exchange believes that proposed 
rule change also is consistent with 
Section 6(b)(7) of the Act,” which 
requires the rules of an exchange to 
provide a fair procedure for the 
disciplining of members and persons 
associated with members. In particular, 
by specifying that the information 
barriers must be fully documented, 
members will be better prepared to 
properly respond to requests for 
information by the Exchange in the 
course of a regulatory investigation. 
Moreover, while members are generally 


. required to provide information to the 


Exchange as requested, specifying that 
members must provide written 
documentation regarding information 
barriers within the context of this rule 


will assure that all members adhere to . 


the same standard for demonstrating 
compliance with the rule. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The proposed rule.change does not 
impose any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange has not solicited, and 
does not-intend to solicit, comments on 
this proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
members or other interested parties. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 45 days of the date of : 
publication of this notice in the Federal 


615-U.S.C. 7afld)(5). 
715 U.S.C. 78f(b)(7). 


Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding.or 
(ii) as to which the Exchange consents, 
the Commission shall: (a) By order 
approve or disapprove such proposed 
rule change, or (b) institute proceedings 
to determine whether the proposed rule 
change should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 


- Comments may be submitted by any of 


the following methods: 
Electronic Comments 


e Use the Commission's Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-ISE-—2011—42 on the subject 
line. 


Paper Comments 


e Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-ISE-—2011—42. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in thé Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 10 
a.m. and 3 p.m. Copies of such filing 
also will be available for inspection and 


- copying at the principal office of the. 


Exchange. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
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submissions. You should submit only 
information that you wish to make 
publicly available. All submissions 
should refer to File Number SR-ISE- 
2011-42 and should be submitted on or 
before August 29, 2011. 


For the Commission, by the Division of 


Trading and Markets, pursuant to delegated 
authority. 


Elizabeth M. Murphy, 
Secretary. : 

[FR Doc. 2011-19982 Filed 8—5—11; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-65014; File No. SR- 
NASDAQ-2011-101] 


Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 
Filing and immediate Effectiveness of 
Proposed Rule Change To Amend 
Fees Assessed Under Rule 7015(h) 


August 2, 2011. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on July 26, 
2011, The NASDAQ Stock Market LLC 
(“NASDAQ”) filed with the Securities 
and Exchange Commission 
(“Commission’’) the proposed rule 
change as described in Items I, II, and 
Ill below, which Items have been 
prepared by NASDAQ. The Commission 
is publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 


NASDAQ is proposing to amend the 
fees assessed under Rule 7015(h). 
NASDAQ will implement the amended 
fees effective August 1, 2011. 

The text of the proposed rule change 
is below. Proposed new language is in 
italics; proposed deletions are in 
brackets. 


* * * * * 


7015. Access Services 


- The following charges are assessed by 
Nasdaq for connectivity to systems 
operated by NASDAQ, including the 
Nasdaq Market Center, the FINRA/ 
NASDAQ Trade Reporting Facility, and 
FINRA’s OTCBB Service. The following 
_ fees are not applicable to the NASDAQ 
Options Market LLC. For related options 


817 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). - 
217 CFR 240.19b—4. 


fees for Access Services refer to Rule 
7053. - 
(a)-(g) No change. 

(h) VTE Terminal Fees 

e Each ID is subject to a minimum 
commission fee of $125[100] per month 
unless it executes a minimum of 
100,000 shares. 

e Each ID receiving market data is 
subject to pass-through fees for use of 
these services. Pricing for these services 
is determined by the exchanges and/or 
market center. 

e Each ID that is given web access is 
subject to a $125[100] monthly fee. 


* * * * * 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NASDAQ included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. 
NASDAQ has prepared summaries, set 
forth in Sections A, B, and C below, of. 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


NASDAQ is proposing to increase the 
fees assessed members under Rule 
7015(h) for use of VTE terminals. A VTE 
terminal is a basic front-end user 
interface used by NASDAQ members to 
connect to, and enter orders in, The 
Nasdaq Market Center. Members using 
VTE terminals pay the exchanges 
directly for data feeds and services 
provided by NASDAQ and other 
exchanges or market centers through 
VTE at the SEC-approved rate that they 
would pay to receive the data feeds 
through other means. These data feeds 
provide information that is necessary for 
users to enter orders through VTE. The 
two fees assessed under Rule 7015(h) 
relate to optional web access and 
commissions. 

Rule 7015(h) currently assesses 
monthly a minimum commission fee of 
$100 fee per ID, and a web access fee of 
$100 per ID. NASDAQ last raised fees 
assessed under Rule 7015(h) in 2007 
when it raised the fee for access to the 
terminal via the web from $50 monthly 
to $100 monthly, and raised the 
minimum commission fee for users 
executing orders totaling less than 


100,000 shares per month from $50 
monthly to $100 monthly. In light of 
increasing costs, NASDAQ is proposing 
to increase the fee for access to the 
terminal via the web from $100 monthly 
to $125 monthly, and increase the 
minimum commission fee for users 
executing orders totaling less than 
100,000 shares per month from $100 
monthly to $125 monthly. 

NASDAQ notes that web connectivity 
is one option available to NASDAQ 
users for accessing the VTE terminal. 
Another option is access through 
extranet connectivity, where a user 
contracts directly with a third-party 
extranet provider and pays fees to that 
provider. With respect to minimum 
commission fees, members that execute 
total orders above the 100,000 share 
threshold will continue to not be 
assessed a commission fee. 

Based on NASDAQ’s operation of the 
VTE since it was acquired from INET, 
NASDAQ believes that the pricing 
changes are warranted in order to 
appropriately balance the demand for 
the product with increasing platform, 
overhead and technology infrastructure 
costs. 


2. Statutory Basis 


NASDAQ believes that the proposed 
rule change is consistent with the 
provisions of Section 6 of the Act, in 
general, and with Section 6(b)(4) of the 
Act,® in particular, in that it provides for 
the equitable allocation of reasonable 
dues, fees and other charges among 
members and issuers and other persons 
using any facility or system which 
NASDAQ operates or controls. All 
similarly situated members are subject 
to the same fee structure, and access to 
this NASDAQ service is offered on fair 
and non-discriminatory terms. As noted, 
NASDAQ has not increased the fees 
assessed under Rule 7015(h) since 2007 
despite incurring increased costs. Use of 
VTE terminals is voluntary and 
members can avail themselves of. 
numerous other means of accessing The 
Nasdaq Market Center. NASDAQ further 
notes that it operates in a highly 
competitive market in which market 
participants can readily favor competing 
venues if they deem fee levels at a 
particular venue to be excessive. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


‘ NASDAQ does not believe that the 
proposed rule change will result in any 
burden on competition that is not 


3 Securities Exchange Act Release No. 56390 
(September 12, 2007), 72 FR 53614 (September 19, 
2007) (SR-NASDAQ-2007-075). 

415 U.S.C. 78f. 

515 U.S.C. 78f(b)(4). 
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necessary or appropriate in furtherance 
of the purposes of the Act, as amended- 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


II. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act § and 
subparagraph (f)(2) of Rule 19b—4 
thereunder.” At any time within 60 days 
of the filing of the proposed rule change, 
the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: , 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASDAQ-2011-101 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-NASDAQ-2011-101. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 


post all comments on the Commission’s | 


Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 


615 U.S.C. 78s(b)(3)(a)(ii). 
717 CFR 240.19b—4(f)(2). 


amendments, all written statements 
with respect to the proposed rule- 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room on official business 
days between the hours of 10 a.m. and 
3 p.m. Copies of such filing also will be 
available for inspection and copying at 
the principal offices of the Exchange. 
All comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NASDAQ-2011-101, and 
should be submitted on or before 
August 29,-2011. 

For the Commission, by the Division of 


Trading and Markets, pursuant to delegated 
authority.® 

Elizabeth M. Murphy, 

Secretary. 

[FR Doc. 2011-19983 Filed 8-5—11; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-65007; File No. SR-CBOE- 
2011-071] 


Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change To Amend the Fee 
Schedule Concerning Facilitation 
Orders in Multiply-Listed FLEX Options 


August 2, 2011. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“‘Act’”)1 and Rule 19b—4 thereunder,? 
notice is hereby given that on August 1, 
2011, the Chicago Board Options 
Exchange, Incorporated (the ““Exchange”’ 
or ““CBOE”’) filed with the Securities 
and Exchange Commission (the 
“Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 


817 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b-4. 


solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange hereby proposes to 
waive the Clearing Trading Permit 
Holder Proprietary Transaction Fee for 
Clearing Trading Permit Holders 
executing facilitation orders in 
multiply-listed FLEX Options classes. 
The text of the proposed rule change is 
available on the Exchange’s Web site 
(http://www.cboe.org/legal), at the 
Exchange’s Office of the Secretary, and 
at the Commission. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of those statements may be examined at 


_the places specified in Item IV below. 


The Exchange has prepared summaries, 
set forth in Sections A, B, and C below, 
of the most significant parts of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


Over-the-counter (““OTC’’) trading and 
Flexible Exchange Options (“‘FLEX’’) 
trading are similar in that both are 
highly customized, and largely involve 
customer-to-firm trades. Due to 
regulatory changes and other market 
forces, the Exchange believes that 
market participants interested in 
executing these types of customized, 
customer-to-firm trades will begin to 
transition from executing such trades in 
the OTC markets to executing them as 
FLEX trades. Currently, a number of 
other exchanges which also host FLEX 


trading, including the NASDAQ OMX 


PHLX LLC (“‘PHLX”’), do not charge 
transaction fees on firm facilitation 
orders in multiply-listed FLEX Options - 
classes 3 (the nature of a facilitation 
order is such that it provides a market 
for a trade, and only Clearing Trading 
Permit Holders (or firms, on other 
exchanges) can enter such orders). 
Because CBOE anticipates an increase in 
FLEX trading, and because CBOE would . 
like to be able to compete with other 
exchanges for FLEX trades on an even - 


3 See PHLX Fee Schedule, page 9. 


4 
1 
| 
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footing, the Exchange hereby proposes 
to waive the Clearing Trading Permit 
Holder Proprietary Transaction Fee for 
Clearing Trading Permit Holders 
executing facilitation orders in 
multiply-listed FLEX Options classes 
(the ‘‘Fee Waiver’’). 

A number of Clearing Trading Permit 
Holders will not be affected by this rule 
change because such Clearing Trading 
Permit Holders trade multiply-listed 
options in such volume on the Exchange 
(in capacities other than as a Clearing 
Trading Permit Holder executing 
facilitation orders in multiply-listed 
FLEX Options classes) that their overall 
trading activity already meets the 
Exchange’s $75,000 per month 
Multiply-Listed Option Fee Cap 4 (the 
“Fee Cap’’) and the Fee Waiver will not 
bring such Clearing Trading Permit 
Holders below the Fee Cap. However, 
there are some firms that are very active 
in OTC trading, but not very active 
(relatively speaking) in the trading of 
listed options, and therefore do not 
reach the Fee Cap. CBOE proposes the 
Fee Waiver in order to attract such firms 
to send order flow to the Exchange. 

The Exchange proposes limiting the 
Fee Waiver to Clearing Trading Permit 
Holders facilitation orders because other 
exchanges also limit not charging such , 
fees to facilitation orders,® and the 
Exchange intends the proposed Fee 
Waiver to allow CBOE to compete with 
such exchanges for such orders. The 
Exchange proposes limiting the Fee 
Waiver to multiply-listed FLEX Options 
classes, as opposed to also including 
singly-listed (proprietary) FLEX Options 
classes, because the Exchange devoted a 
lot of resources to develop such 
proprietary singly-listed FLEX Options 
classes, and therefore must continue to 
collect fees for trading in such classes in 
order to justify and recoup such 
development costs. 

The proposed rule change will take 
effect on August 1, 2011. 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6(b) of the Act,® 
in general, and furthers the objectives of 
‘Section 6(b)(4) 7 of the Act in particular, 
in that it is designed to provide for the 
equitable allocation of reasonable dues, 
fees, and other charges among CBOE 
Trading Permit Holders and other 
persons using Exchange facilities. The 
Exchange believes the proposed Fee 
Waiver is reasonable because it merely 


4 See the Exchange Fee Schedule, Section 1 (on 
page 2). . 

5 See PHLX Fee Schedule, page 9. 

615 U.S.C. 78f(b). 

715 U.S.C. 78f(b)(4). 


waives an already-existing fee and 
certainly replacing a current fee with no 
fee is a “reasonable” change for those 
parties who had previously been paying 
the fee. The Exchange also believes the 
proposed Fee Waiver is reasonable 
because it would make the amount 
comparable to the fee charged on other # 
exchanges for similar facilitation orders 
in-multiply-listed FLEX Options.® 


The Exchange believes waiving the 
Clearing Trading Permit Holder 
Proprietary Transaction Fee for Clearing 
Trading Permit Holders executing 
facilitation orders in multiply-listed 
FLEX Options classes is equitable and 
not unfairly discriminatory because the 
Exchange believes the Fee Waiver will 
attract new FLEX order flow to the 
Exchange and incentivize Clearing 
Trading Permit Holders firms to execute 
more orders on the Exchange. To the 
extent that this purpose is achieved, all 
of the Exchange’s market participants 
should benefit from the improved 
market liquidity. Further, other 
exchanges also do not charge 
transaction fees for such trades.° The 
Exchange believes limiting the proposed 
Fee Waiver to multiply-listed FLEX 
Options is equitable and not unfairly 
discriminatory because the Exchange 
has devoted a lot of resources to develop 
proprietary singly-listed FLEX Options 
classes, and therefore must continue to 
collect fees for trading in such classes in 
order to justify and recoup such 
development costs. 


The Exchange operates in a highly 
competitive market in which 
sophisticated and knowledgeable 
market participants readily can, and do, 
send order flow to competing exchanges 
based on fee levels. The Exchange 
believes that the fees it assesses must be 
competitive with fees assessed on other 
options exchanges. The Exchange 
believes that this competitive 
marketplace impacts the fees present on 
the Exchange today and influences the 
proposals set forth above. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


CBOE does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 


8 See PHLX Fee Schedule, page 9. 
9 See PHLX Fee Schedule, page 9. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The proposed rule change is 
designated by the Exchange as 
establishing or changing a due, fee, or 
other charge, thereby qualifying for 
effectiveness on filing pursuant to 
Section 19(b)(3)(A) of the Act 19° and 
subparagraph (f)(2) of Rule 19b—4 ™ 
thereunder. At any time within 60 days 
of the filing of the proposed rule change, 
the Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission's Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-GBOE-2011-—071 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street NE., Washington, DC 
20549-1090. 
All submissions should refer to File 
Number SR-CBOE-2011-071. This file 
number should be included on the 
subject line if e-mail is used. To help the 


Commission process and review your 


comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro/shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 


10 15 U.S.C. 78s(b)(3)(A). 
1117 CFR 240.19b—4(f)(2). 
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Commission, and ali written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
- those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
‘ Washington, DC 20549, on official 
business days between the hours of 10 
a.m. and 3 p.m. Copies of such filing 
also will be available for inspection and 
copying at the principal office of the 
Exchange. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File No. SR-CBOE- 
2011-071 and should be submitted on 
or before August 29, 2011. 
For the Commission, by the Division of 


Trading and Markets, pursuant to delegated 
authority. 12 


Elizabeth M. Murphy, 

Secretary. 

{FR Doc. 2011-19979 Filed 8-5—11; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-65008; File No. SR-NSCC-— 
2011-06] 


Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change Relating to the Analytic 
Reporting Service Fees 


August 2, 2011. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 notice is hereby given that on 
July 21, 2011, the National Securities 
Clearing Corporation (““NSCC”’) filed 
with the Securities and Exchange 
Commission (‘“‘Commission’’) the 
proposed rule change as described in 
Items I and II below, which Items have 
been prepared primarily by NSCC. 
NSCC filed the proposed rule change 
pursuant to Section 19(b)(3)(A)(ii) of the 
Act? and Rule 19b—4(f)(2) thereunder 3 
so that the proposal was effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of Terms of Substance of the 
Proposed Rule Change 


The proposed rule change will add 
new fees for NSCC’s Analytics 
Reporting Service. 


II. Self-Regulatory Organization’s 
Statement of Purpose of, and Statutory 
Basis for, the Proposed Rule Change 


In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NSCC has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The purpose of the proposed rule 
change is to revise NSCC’s fee schedule 
as listed in Addendum A of NSCC’s 
Rules and Procedures in order to 
establish the fees applicable to 
Insurance Product Service (‘‘IPS’’) 
Members and Limited Members 
(collectively, “IPS Members”’) using 
NSCC’s IPS Analytic Reporting Service. 

On June 20, 2011, NSCC IPS launched 
its new IPS Analytic Reporting Service 
(‘“‘Service’’).4 NSCC has offered the 
Service to its IPS Members free of 
charge since its implementation. 
Effective September 1, 2011, NSCC will 
apply the fees applicable to the new 
Service to IPS Members, including IPS 
Members whom have ‘‘opted-out” as 
that term is defined in Rule 57 of 
NSCC’s Rules and Procedures.® The fees 
for the Analytic Reporting Service will 
be as follows: 


Tier 17 


Tier 39 


Release 2.0 3,000 
Release 3.0 8,000 
Release 4.0 10,500 
Release 5.0 ........ 12,000 


$500 


2,250 1,500 5,000 
6,000 4,000 13,333 
7,875 5,250 17,500 
9,000 6,000 20,000 


NSCC states that the proposed rule 
change is consistent with the 
requirements of Section 17A of the 
Act ?° and the rules and regulations 
thereunder because it updates NSCC’s 
fee schedule to specify the fees 
associated with a service provided by 


1217 CFR 200.30—3(a)(12). 

115 U.S.C. 78s(b)(1). 

215 U.S.C. 78s(b)(3)(A)(ii). 

317 CFR 240.19b—4(f)(2). . 
_ 4Fora description of NSCC’s IPS Analytic 
Reporting Service, refer to Securities Exchange Act 
Release Nos. 63604 (Dec. 23, 2010), 75 FR 82115 
(Dec. 29, 2010), and 64666 (Jun. 14, 2011), FR 35931 
(Jun. 20, 2011). 


NSCC and provides for the equitable 
allocation of fees among NSCC’s 
members. 


5 NSCC’s Rules and Procedures can be found at 
http://www.dtcc.com/legal/rules_proc/nscc_ 
rules.pdf. 

6 Roll out of each subsequent Release Version will 
be based on client feedback and the timing of 
functionality enhancements. Roll out of each 
subsequent Release Version supersedes and 
replaces the immediately preceding Release 
Version. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


NSCC does not believe that the 
proposed rule change will have any 
impact or impose any burden on ~ 
competition. 


7 Tier 1 = Carriers with $25 billion or more in 
assets; Dealers with 10,000 or more financial 
advisors. 

8 Tier 2 = Carriers with $4 billion or more but less 
than $25 billion in assets; Dealers with 3,000 or 
more, but less than 10,000, financial advisors. 

® Tier 3 = Carriers with less than $4 billion in 
assets; Dealers with less than 3,000 financial 
advisors. 

1015 U.S.C. 78q-1. 
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C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


NSCC has not solicited or received 
written comments relating to the 
proposed rule change. NSCC will notify 
the Commission of any written 
comments it receives. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective upon filing pursuant to Section 
19(b)(3)(A)(ii) of the Act 11 and Rule 
19b—4(f}(2) 12 thereunder because the 
proposed rule change establishes or 
changes a due, fee, or other charge 
applicable only to a member. At any 
time within 60 days of the filing of the 
proposed rule change, the Commission 
summarily may temporarily suspend 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml) or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
No. SR-NSCC-—2011-06 on the subject 
line. 


Paper Comments 


e Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 


100 F Street, NE., Washington, DC 
20549-1090. . 


All submissions should refer to File No. 
SR-NSCC-—2011-06. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 10 
a.m. and 3 p.m. Copies of such filings 
also will be available for inspection and 
copying at NSCC’s principal office and 
NSCC’s Web site at http:// 
www.dtcc.com/downloads/legal/ 
rule_filings/2011/nscc/2011-06.pdf. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 
SR-NSCC-2011-06 and should be 
submitted on or before August 29, 2011. 


For the Commission by the Division of 
Trading and Markets, pursuant to delegated 
authority.13 


Elizabeth M. Murphy, 

Secretary. 

{FR Doc. 2011-19980 Filed 8-5—11; 8:45 am] 
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Trade Risk Management 


August 3, 2011. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’)? and Rule 19b—4 thereunder,2 
notice is hereby given that, on July 25, 
2011, The NASDAQ Stock Market LLC 
(the “Exchange” or “NASDAQ”’) filed 
with the Securities and Exchange 
Commission (the ““Commission’’) the 
proposed rule change as described in 
Items I, II, and III, below, which Items 
have been prepared by NASDAQ. The 


Commission is publishing this notice to 


solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NASDAQ is proposing to amend fees 
assessed for use of NASDAQ Pre-trade 
Risk Management (‘“‘PRM”’) and to make 
a minor technical correction. NASDAQ 
will implement the amended fees 
effective August 1, 2011. 

The text of the proposed rule change 
is below. Proposed new language is in 
italics; proposed deletions are in 
brackets. 


7016. Nasdaq Risk Management 


(a) No change. 

(b) Users of NASDAQ Pre-trade Risk 
Management (“PRM”’) will be assessed 
{a charge of $100 per month per PRM- 
enabled port.] a monthly fee based on 
the following table, and such fees will 
not exceed $25,000 per member firm, 


per month: 


‘Port tiers 


Number of PRM-enabled ports 


Monthly fee 


$400 per port, per month. 


500 per port, per month. - 


550 per port, per month. 


600 per port, per month. 


(c) Users of PRM services specified 
below will be assessed the following 
charges in addition to the applicable 
PRM-enabled port charges: 


11 Supra note 2. 
12 Supra note 3. 


PRM Modules—[{$500 per month per 
PRM Module] No charge 

Aggregate Total Checks—[$0.025 per 
each eligible side, capped at $2,000 per 
month per PRM Module] No charge 


1317 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 


PRM Workstation Add-ons to an $100 
per each PRM Workstation Add-on per 
month [existing NASDAQ Workstation 
or beginning July 2006 (no charge for 


217 CFR 240.19b—4. 
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any PRM WeblinkACT 2.0 Workstation 
Add-ons in April, May and June 2008] 


* * * * * 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
NASDAQ included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. 
NASDAQ has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule . 
Change 


1. Purpose 


NASDAQ is proposing to amend the 
fees assessed users of NASDAQ Pre- 
Trade Risk Management. PRM provides 
member firms with the ability to set a 
wide range of parameters for orders to 
facilitate pre-trade protection by 
creating a PRM module defined to 
represent checks desired. Using PRM, 
firms can increase controls on their 
trading activity and the trading activity 
of their clients and customers at the 
order level, including the opportunity to 
prevent potentially erroneous 
transactions. PRM validates orders 
entered on PRM-enabled ports prior to 
allowing those orders into its matching 
engine and, using parameters set by the 
subscriber, determines if the order 
should be sent for fulfillment. If PRM 
rejects an order, it alerts the member 
firm and provides it with clearly- 
defined reasons for the rejection.* These 
alerts are sent on Execution and Order/ 
Message DROP copy lines/reports. 

PRM users may choose to set PRM 
Order Checks, Aggregate Total Checks 
within a PRM Module, and subscribe to 
PRM Workstation Add-ons to [sic] an 
existing NASDAQ Workstation or 
WeblinkACT 2.0. PRM manages risk by 
checking each order, before it is 
accepted into the system, against certain 
parameters pre-specified by the user 
within a module, such as maximum 
order size or value, order type 


3 For example, PRM provides a “Fat Finger 
Check.” which allows a user to compare price 
instructions on incoming orders against the current 
displayed size and price in the market. If the order 
is not in line with the displayed price and size, the 
order will be rejected before it can execute. Users 
can set order limits at several levels to ensure that” 
clearly erroneous orders never execute. 


restrictions, niarket session restrictions 
(pre/post market), security restrictions, 
including per-security limits, restricted 
stock list, and certain other criteria. 
These checks are in addition to the Fat 
Finger Check, which is available for all - 
orders submitted through a RASH/FIX 
PRM-enabled port. In order for a 
member firm to subscribe, at least one 
PRM Module per market participant ID 
(“MPID”) is required, but a user may 
have multiple PRM Module 
subscriptions per MPID, depending on 
the type and number of ports designated 
as PRM ports.5 A PRM Module is 
created to validate individual orders 
against pre-specified parameters. 
Aggregate Total Checks allow users to 
limit overall daily trading activity based 
on Buy, Sell, and/or Net trading limits. 
These daily trading activity limits may 
be established at an aggregate limit and/ 
or security specific limit per PRM 
Module. Member firms may subscribe to 
the PRM Workstation Add-on to [sic] an 
existing NASDAQ Workstation or 
WeblinkACT 2.0 for a fee. 

NASDAQ is proposing to change the 
means by which PRM fees are assessed 
under Rules 7016(b) and (c). Currently, 
under Rule 7016(b) subscribers pay a 
nominal fee of $100 per PRM-enabled 
port, and $500 per month, per PRM 
Module. Subscribers must subscribe to 
at least one PRM Module, but often 
subscribe to more than one PRM 
Module so that firm may monitor 
separate order flow sent through a single 
PRM-enabled port. In addition, a 
separate fee for Aggregate Total Checks 
is assessed at a rate of $.025 per each 
eligible side and is limited to a total of 
$2,000 per module, per month. As such, 
combined fees for a single PRM-enabled 


_port often exceed the minimum fee of 


$600 per month. 

In lieu of assessing module-based and 
order-based fees under Rule 7016(c), 
NASDAQ is proposing to eliminate the 
fee for these two services and increase 
the per-port fee.assessed under Rule 
7016(b). The new monthly port-based 
fee is tiered, decreasing as the number 
of PRM-enabled ports subscribed 
increase and the next tier is reached. 
NASDAQ is also proposing to limit the 
fees assessed a member firm under the 
new tiered fee structure to a total of 
$25,000 per month. Although NASDAQ 
is proposing to eliminate the fees 
assessed for PRM Modules and 


41d. 

5 A member using FIX or Rash ports can configure 
its PRM Module to pre-trade-manage a subscriber's 
order flow for a specified MPID and PRM-enabled 
port, or for an account within an MPID. A member 
using OUCH ports can configure its PRM Module 
to pre-trade-manage a subscriber’s order flow for a 
specified port. 


Aggregate Total Check, both services 
will continue to be available to 
subscribers with no change to the 
service provided. 

NASDAQ believes that assessing PRM 
fees by port will simplify the billing . 
process and either result in no increase 
in fees as assessed under the current 
rules, or more likely result in a fee 
decrease for the majority of current 
subscribers. For example, a subscriber to 
a single PRM-enabled port with a single 
PRM Module subscription would incur 
the same fee under both the proposed 
PRM-enabled port fee and the current 
fee regime—$600 per month. A 
subscriber to five PRM-enabled ports 
with five PRM Modules would be 
assessed a fee of $3,000 per month 
under the current rules, whereas the 
same subscriber would only pay $2,750 
per month under the proposed rules. A 
subscriber with five PRM-enabled ports 
and a total of ten PRM Modules would 
pay $5,500 per month under the current 
rules, yet only $2,750 per month under 
the proposed fees. This analysis does 
not account for the additional savings 
that subscribers to Aggregate Total 
Checks will realize under the proposed 
new fees. 

Last, NASDAQ is deleting language 
concerning a fee holiday from PRM 
Workstation Add-ons fees from the table 
under Rule 7016(c), since it concerns a 
limited timeframe that has since 
expired. 


2. Statutory Basis 


NASDAQ believes that the proposed 
rule change is consistent with Section 
6(b)(4) of the Act® in that it provides for 
the equitable allocation of reasonable 
dues, fees and other charges among 
members and issuers and other persons 
using any facility or system which the 
NASDAQ operates or controls, and it 
does not unfairly discriminate between 
customers, issuers, brokers or dealers. 
The amended fee schedule applies to all 
subscribers equally based on the 
number of ports subscribed. The 
proposed amended fees provide a more 
efficient means of billing, thus reducing 
administrative costs. The proposed 
changes may also provide incentive for 
member firms to subscribe to the service 
and utilize additional PRM features (i.e., 
Total Aggregate Checks) given the 
elimination of transaction-based fee for 
Total Aggregate Checks, the elimination 
of the monthly PRM Module fee, and 
the tiered PRM fee structure with a 
$25,000 monthly fee cap, per member 
firm. The proposed amended fees will 
continue to cover the costs associated 
with separately offering the service, 


615 U.S.C. 78f(b)(4). 


Federal Register / Vol. 76, No. 152/Monday, August 8, 2011/ Notices 


48195 


responding to customer requests, 
configuring NASDAQ’s systems, 
programming to user specifications, and 
administering the service, among other 
things, and may provide NASDAQ with 
a profit to the extent costs are covered. 

NASDAQ also believes that the 
proposed rule change is consistent with 
the provisions of Section 6(b)(5) of the 
Act7 because it is designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged 
in facilitating transactions in securities, 
and to remove impediments to and 
perfect the mechanism of a free and 
open market and a national market 
system. PRM is designed to assist 
member firms in avoiding entry of 
erroneous orders by screening out those 
that exceed pre-determined limits, 
which otherwise may harm both the 
member firm and the quality of the 
markets. As such, PRM is an important 
compliance tool that members may use 
to help maintain the regulatory integrity 
of the markets. NASDAQ believes that* 
the amendments to the fees assessed for 
PRM and its services may encourage 
more member firms to subscribe to this 
useful compliance tool. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


NASDAQ does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) of the Act ® and 
subparagraph (f)(2) of Rule 19b-4 
thereunder.® At any time within 60 days 
of the filing of the proposed rule change, 
the Commission summarily may- 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 


715 U.S.C. 78f(b)(5). 
815 U.S.C. 78s(b)(3)(a)(ii). 
917 CFR 240.19b—4(f)(2). 


Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is.consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASDAQ-—2011-—099 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. ; 


All submissions should refer to File 
Number SR-NASDAQ-2011-099. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 10 
a.m. and 3 p.m. Copies of the filing also 
will be available for inspection and 
copying at the principal office of the 
Exchange. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR— 
NASDAQ-2011-099 and should be 
submitted on or before August 29, 2011. 


For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.?° 


Elizabeth M. Murphy, 

Secretary. 

{FR Doc. 2011-20008 Filed 8-5—11; 8:45 am] 
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August 2, 2011. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’)1, and Rule 19b—4 2 thereunder, 
notice is hereby given that on July 26, 
2011, NASDAQ OMX PHLX LLC 
(“Phlx” or “Exchange’’) filed with the 
Securities and Exchange Commission 
(“SEC” or “Commission’’) the proposed: 
rule change as described in Items I, II, 
and III, below, which Items have been 
prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to apply ~ 
Exchange Rule 3211 entitled “PSX 
Participant Registration” to members 
and member organizations conducting 
an options business. 

The text of the proposed rule change 
is available on the Exchange’s Web site 
at http://www.nasdaqtrader.com/ 
micro.aspx?id=PHLXRulefilings, at the 
principal office of the Exchange, and at 
the Commission’s Public Reference 
Room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 


1017 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 
217 CFR 240.19b—4. 
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forth in sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The purpose of the proposed rule 
change is to apply Exchange Rule 3211, 
entitled ‘PSX Participant Registration” 
to members and member organizations 
transacting options. The Exchange’ 
proposes to clearly specify requirements 
for all members and member 
organizations to access the gsness4%s 
trading system. 

The Exchange currently requires PSX 
Participants to comply with certain 
requirements to access the Exchange’s 
trading system as specified in Exchange 
Rule 3211.3 The Exchange proposes to 
apply substantially the same 
requirements in new Exchange Rule 911 
to members and member organizations 
transacting options, by eliminating 
paragraphs (a) through (c) in Exchange 
Rule 3211, located in the PSX Rules, 
and adopting new Exchange Rule 911, | 
which is proposed to be located in the 
Rules of the Exchange, and making it 
applicable to all members of the 
Exchange. The Exchange proposes to 
add new Exchange Rule 911 to the list 
of Rules in Exchange Rule 3202, entitled 
“Application of Other Rules of the 
Exchange,” so that paragraphs (a) 
through (c) in Exchange Rule 911 would 
continue to apply to PSX Participants. 
Also, the Exchange proposes to rename 
Exchange Rule 3211 “Sponsored 
Participants” to accurately reflect the 
substance of the remaining language in 
3211(d), which the Exchange would 
rename as paragraph “‘a “a” to reflect the 
removal of the previous paragraphs. 

Today, the Exchange’s trading system 
is accessible to all Exchange members 
and member organizations, transacting 
equities or options, that meet the 
registration, qualification and other 
membership requirements set forth in 
the Exchange Rules. The Exchange’s 
trading system, for purposes of this Rule 
911, shall include NASDAQ OMX PSX 
(“PSX”),4 PHLX XL®®5 and the Floor 


3 See Exchange Rule 3211 entitled “PSX 
Participant Registration,” which is applicable to 
PSX Participants. 

4PSX is a cash equities electronic trading 
platform. Specifically, PSX is an open-access fully 
electronic integrated order display and execution 
system for NMS stocks. 

5 PHLX XL® is the Exchange’s automated options 


trading system. This proposal refers to “PHLX XL” . 


as the Exchange’s automated options trading 
system. In May 2009 the Exchange enhanced the 
system and adopted corresponding rules referring to 


Broker Management System (“FBMS”), 6 
(collectively ““System”’).7 

Specifically, the Exchange proposes to 
apply the provisions of new proposed 
Rule 911 to options members and 
member organizations. The provisions 
in section (a) are clarifying amendments 
as options members are required to 
comply with these provisions today. For 
example, the obligation to register in 
paragraph (a) and to execute all 
applicable agreements applies today to 
option members.® The requirement to 
have a membership in or arrangement 
with a clearing agency also applies 
today to option members.® Compliance 
with all applicable Rules and 
procedures is specified in By-Law 
Article VI, Section 6-1 entitled “Rights 
and Privileges” and Section 6-12 
entitled “Dealing on the Exchange,” 


- which By-Laws apply to all Exchange 


members.1° The maintenance of 
physical security of the equipment 
located on the premises of the member 
or member organization and improper 
use of the Exchange’s System is also 
currently enumerated in the Rules 
which are applicable to options 
members.!! The acceptance and 
settlement of trades effected by a 
member or member organization is 
delineated in the Rules today and 
applicable to option members.'!2 The 


the system as ‘‘Phlx XL II.” See Securities Exchange 
Act Release No. 59995 (May 28, 2009), 74 FR 26750 
(June 3, 2009) (SR-Phlx—2009—32). The Exchange 
intends to submit a separate technical proposed 
rule change that would change all references to the 
system from “Phlx XL II” to “PHLX XL” for 
branding purposes. 

6 FBMS is designed to enable floor brokers and/ 
or their employees to enter, route, and report 
transactions stemming from options orders received 
on the Exchange. FBMS also is designed to establish 
an electronic audit trail for options orders 
represented and executed by floor brokers on the 
Exchange. See Exchange Rule 1080, commentary 
-06 


7 PSX Participants are not subject to this Rule, but 
are subject to Exchange Rule 3211. See Exchange 
Rule 3211. 

8 See Exchange Rules 600 (Registration), 604 
(Registration and Termination of Registered 
Persons), 620 (Trading Floor Registration), 640 
(Continuing Education for Registered Persons), 901 
(Denials of and Conditions to Membership), Rule 
908 (Rights and Privileges of A~-1 Permits) and Rule 
910 (Qualification as Member Organization), among 
other Rules. 

° See Exchange Rule 59 (Deliveries through 
Registered Clearing Agencies). 

10 See also Exchange Rule 1080 (Phlx XL and 
PHLX XL II) describes PHLX XL and the obligations 
of options members. 

11 See Exchange By-Law Article VI, Section 6-3 
(Use of Facilities of Exchange), Rule 606 
(Communication and Equipment), Option Floor 
Procedure Advice F-31 (Communications and 
Equipment), By-Law Article VII, Sec. 7-3 
(Membership Qualifications) and Exchange Rule 
1080 (Phix XL and PHLX XL Il) describes PHLX XL 
and the obligations of options members. 

12 See Exchange Rules 1035 (Acceptance of Bid or 
Offer), 1044 (Delivery and Payment) and 1052 


input of accurate information into the 


- Exchange’s System 1° and the effective 


date of a member or member 
organization’s registration, are described 
in the Rules regarding registration of 
members and member organizations, 
which are applicable to option 
members. 14 

The member and member 
organization’s continuing obligation to 
report any noncompliance with 
registration requirements is inferred 
today in the Exchange’s Rules.1> The 
Exchange believes that this provision in 
section (b) of proposed Rule 911 should 
be equally applied to option members as 
it is currently applicable to PSX 
today. 

Finally, the provision in section (c) to 
impose temporary restrictions upon the 
automated entry or updating of orders or 
quotes/orders as the Exchange may 
determine is not currently applicable to 
options members but only PSX members 
today. The Exchange is proposing to 
apply this provision to options members 
in order that the Exchange uniformly 
may apply its rules regarding System 
access to all members of the Exchange. 
The Exchange believes that this 
provision of the proposed Rule is 
necessary to protect the integrity of the 
Exchange’s systems. For example, such 
temporary restrictions may be necessary 
to address a system problem at a 
particular member or member 
organization or at the Exchange, or an 
unexpected period of extremely high 
message traffic. The scope of any such 
restrictions shall be communicated to 
the affected options member or member 
organization in writing. 


2. Statutory Basis 


The Exchange believes that its 
proposal is consistent with Section 6(b) 
of the Act 16 in general, and furthers the 
objectives of Section 6(b)(5) of the Act 17 
in particular, in that it is designed to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism of a free and 


(Responsibility of Clearing Options Members for 
Exchange Options Transactions), These Rules are 
applicable to options members today. 

13 See Exchange Rule 1053 (Filing Of Trade 
Information), 1055 (Reporting of Compared Trades 
to Options Clearing Corporation) and 1063 
(Responsibilities of Floor Brokers). These Rules are 
applicable to options members today. 

.14 See Exchange Rules 600 (Registration), 604 
(Registration and Termination of Registered 
Persons) and 620 (Trading Floor Registration). 
These Rules are applicable to options members 
today. 

15 See Exchange Rule 908 (Rights and Privileges 
of A—1 Permits) which provides that permit holders 
must abide by the By-Laws and Rules of the 
Exchange. 

16 15 U.S.C. 78f(b). 

1715 U.S.C. 78f(b)(5). 
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open market and a national market 
system, and, in general to protect 
investors and the public interest, by 
further clarifying the Exchange’s Rules 
with respect to its members and member 
organizations transacting options. The 
Exchange believes that equally applying 
the rule to both options members and 
member organizations and PSX 
Participants further protects the public 
interest. 


The Exchange believes that this 
proposed rule would, in part, clarify the 
obligations of an option member or 
member organization with respect to the 
provisions in section (a)(1) through (6) 
of the proposed Rule. As specified 
herein, the Exchange believes that 
option members today are subject to 
these requirements and the proposal 
merely serves to clarify these obligations 
in a single Rule. These requirements in 
section (a) of the proposed rule seek to 
ensure that the option members and 
member organizations are required to 
maintain certain standards to protect the 
integrity of the Exchange’s systems, as is 
the case today for PSX Participants. 


The Exchange believes that an options 
member and member organization’s 
continuing obligation to report any 
noncompliance with registration 
requirements is inferred in the Rules 
today as described herein. The 
application of proposed Rule 911 to 
option members would adopt a clear 
Rule for option members regarding their 
obligation to report noncompliance with 
any registration requirement, as is the 
case today for PSX Participants. The 
Exchange believes this provision is 
instrumental in assisting the Exchange 
with its regulatory responsibilities. 


Finally, the Exchange proposes to add 
a new provision, that it may impose 
temporary restrictions upon the 
automated entry or updating of orders or 
quotes/orders as the Exchange may 
determine to be necessary to protect the 
integrity of the Exchange’s systems, for 
option members. This provision is 
applicable today to PSX Participants. 
The Exchange believes that this ability 
to impose a temporary restriction upon 
members and member organizations 
transacting options would assist the 
Exchange in maintaining the integrity of 
the market and protecting investors and 
the public interest. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 

_ of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Because the foregoing proposed rule 
change does not: (i) Significantly affect 
the protection of investors or the public 
interest; (ii) impose any significant 
burden on competition; and (iii) become 
operative for 30 days after the date of 
the filing, or such shorter time as the 
Commission may designate, it has 
become effective pursuant to 19(b)(3)(A) 
of the Act 18 and Rule 19b—4(f)(6) 19 
thereunder. 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission summarily may 
temporarily suspend such rule change if 
it appears to the Commission that such 
action is necessary or appropriate in the 
public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. If the 
Commission takes such action, the 
Commission shall institute proceedings 
to determine whether the proposed rule 
should be approved or disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail! to rule- 
comments@sec.gov. Please include File 
Number SR-Phlx—2011-—100 on the 
subject line. 


Paper Comments 


_¢ Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


1815 U.S.C. 78s(b)(3)(A). 

1917 CFR 240.19b—4(f)(6). In addition, Rule 19b— 
4(f)(6) requires a self-regulatory organization to give 
the Commission written notice of its intent to file 
the proposed rule change at least five business days 
prior to the date of filing of the proposed rule 
change, or such shorter time as designated by the 
Commission. The Exchange has satisfied this 
requirement. 


All submissions should refer to File 
Number SR—Phlx—2011-100. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 10 
a.m. and 3 p.m. Copies of the filing also 
will be available for inspection and 
copying at the principal office of the 
Exchange. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File Number SR—-PhIx— 
2011-100 and should be submitted on 
or before August 29, 2011. 


For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.2° 


Elizabeth M. Murphy, 

Secretary. 

[FR Doc. 2011-19991 Filed 8—5-11; 8:45 am] 
BILLING CODE 8011-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-65015; File No. SR- 
MSRB-201 1-08] 


Self-Regulatory Organizations; 
Municipal Securities Rulemaking 
Board; Notice of Filing of Proposed 


‘New Rule A-11, on Municipal Advisor 


Assessments, and New Form A-11- 
Interim 


August 2, 2011. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 


2017 CFR 200.30—3(a)(12). 
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“Act’’)1 and Rule 19b—4 thereunder,” 
notice is hereby given that on July 26, 
2011, the Municipal Securities 
Rulemaking Board (“‘Board”’ or 
“MSRB”’) filed with the Securities and 
Exchange Commission (““SEC”’ or 
“Commission”’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 
prepared by the MSRB. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The MSRB is filing with the SEC a 
proposed rule change consisting of (i) 
Proposed new Rule A-11, on municipal 
advisor assessments, and (ii) new Form 
. A-11-Interim (the “proposed rule 
change”’). The MSRB requests that the 
proposed rule change be made effective 
October 1, 2011. 

The text of the proposed rule change 
is available on the MSRB’s Web site at 
http://www.msrb.org/Rules-and- 
Interpretations/SEC-Filings/2011- 
Filings.aspx, at the MSRB’s principal 
office, and at the Commission’s Public 
Reference Room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
MSRB included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The Board has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The proposed rule change consists of 
new Rule A—11, on municipal advisor 
assessments, and new Form A—11-— 
Interim. The purpose of the proposed 
rule change is to levy a reasonable 
interim assessment to defray a portion 
of the costs and expenses of operating 
and administering the MSRB, including 
in particular the increased costs and 
expenses attributable to the regulation 
of municipal advisors that the MSRB 
began to incur upon being vested with 


115 U.S.C. 78s(b)(1). 
217 CFR 240.19b-4. 


rulemaking authority in this area under 
the Dodd-Frank Wall Street Reform and 
Consumer Protection Act.? The MSRB 
expects the interim assessment to 
remain in effect in the form proposed in 
the proposed rule change for a limited 
period of time during which the MSRB 


‘would examine the nature of the 


municipal advisory activities 
undertaken by municipal advisors as 
well as the manner and level of 
compensation received by municipal 
advisors for such municipal advisory 
activities (the ““MSRB municipal advisor 
study”’).4 Based on the MSRB’s findings, 
the MSRB would then consider whether 


_ to replace the interim assessment with 


a permanent form of assessment on - 
municipal advisors that would, together 
with other MSRB assessments payable 
by municipal advisors, brokers, dealers 
and municipal securities dealers, 
provide for reasonable assessments that 
are fairly and equitably apportioned 
among all market participants subject to 
MSRB regulation and that do not 


- impose an undue burden on small 


municipal advisors. 

The interim assessment under 
proposed Rule A—11 would consist of an 
annual assessment equal to $300 for 
each assessable professional reported or 
required to be reported by a municipal 
advisor to the MSRB on Form A—11-— 
Interim for each fiscal year. Completed 
Form A-—11-Interim and payment of the 
interim assessment would be due by 
November 30 of each year. Form A—11- 


Interim would be completed and 


submitted, and the interim assessment 
would be paid, in the manner set forth 
in the Instructions for Interim Municipal 
Advisor Assessment and Form A-11- 
Interim. 

For purposes of the interim 
assessment, an assessable professional 
of a municipal advisor would, pursuant 
to proposed Rule A—11(b)(i), consist of 
any natura! person who is an associated 
person of the municipal advisor who 
has received compensation or other 
payments from the municipal advisor 
(excluding reimbursement for out-of- 
pocket expenses) includable in such 
person’s gross income for federal 
income tax purposes in the amount of 
$10,000 or more during the fiscal year 
of the MSRB for which the municipal 


-advisor is submitting Form A—11- 


Public Law 111-203. 

4Concurrent with the filing of this proposed rule 
change, the MSRB published for comment a draft 
amendment to proposed Rule A—11 and draft Form 
A-11-Survey pursuant to which the MSRB would 
collect the necessary information from municipal 
advisors to undertake such examination. See MSRB 
Notice 2011-34 (July 26, 2011). The MSRB would 
file the draft Rule A-11 amendment and draft Form 
A-11-Survey with the Commission prior to 
undertaking such collection of information. 


Interim and who provides services in 
connection with the municipal advisor’s 
municipal advisory activities as defined _ 
in Rule D-13. Such services include, but 
are not limited to: 

(A) Engaging in municipal advisory 
business > with a municipal entity or 
obligated person; 

(B) soliciting ® municipal advisory 
business with a municipal entity or 
obligated person on its own behalf or 


_ soliciting third-party business; 7 


(C) providing research or analytical 
services to other personnel of the 
municipal advisor engaged in the 
services described in paragraph (A) or 
(B) above or to clients of the municipal 
advisor, where such research or analytic 
services are related tothe services 
described in paragraph (A) or (B) above; 

(D) acting as supervisor of any person 
described in paragraph (A), (B) or (C) 
above with respect to such person’s 
services as described in paragraph (A), 
(B) or (C) above; 

(E) acting as supervisor of any person 
described in paragraph (D) above up 
through and including the Chief 
Executive Officer or similarly situated . 
official; or 

(F) serving as a member of the 
municipal advisor’s executive or 
management committee or similarly 
situated officials, if any. 

Notwithstanding the foregoing, a 
municipal advisor would not be 
required to include on Form A—11- 
Interim as an assessable professional 
any associated person (i) Who otherwise 
qualifies as an assessable professional if 
such associated person is included on 
Form A-11-Interim for such fiscal year 
as an assessable professional of another 
municipal advisor that controls, is 


5 Proposed Rule A—11(b)(ii) would define 
municipal advisory business as the provision of 
advice to or on behalf of a municipal entity or an 
obligated person with respect to municipal 
financial products or the issuance of municipal 
securities. 

6 Under proposed Rule A—11(b)(iii), an associated 
person of a municipal advisor would be viewed as 
soliciting municipal advisory business if the 
associated person undertakes any direct or indirect 
communication with a municipal entity or 
obligated person for the purpose of obtaining or 
retaining: (A) Municipal advisory business for such 
municipal advisor with a municipal entity or 
obligated person; or (B) third-party business. 

7 Proposed Rule A—11(b){iv) would define third- 
party business as an engagement by a municipal 
entity of another person that does not control, is not 
controlled by, or is not under common control with 
the person soliciting such engagement, where such 
other person is: (A) A broker, dealer, municipal 
securities dealer, or municipal advisor engaging or 
seeking an engagement with such municipal entity 
in connection with municipal financial products or 
the issuance of municipal securities; or (B) an q 
investment adviser (as defined in section 202 of the 
Investment Advisers Act of 1940) providing or 
seeking to provide investment advisory services to 
or on behalf of such municipal entity. 


Federal Register/Vol. 76, No. 152/Monday, August 8, 2011/ Notices 


48199 


controlled by, or is under common 
control with such municipal advisor, or 
(ii) whose functions are solely clerical . 
or ministerial. 


Proposed Form A—11-Interim would 
require that municipal advisors provide 
information about the number of 
assessable professionals who, during the 
fiscal year for which the assessment is 
calculated, were principal/supervisory 
personnel or other advisory personnel. 
Principal/supervisory personnel would 
consist of any assessable professional 
who is either described in paragraph 
(D), (E) or (F) of the definition of 
assessable professional or who is a 
partner or other equity owner of the 
municipai advisor firm having a 
cumulative ownership interest 
representing at least 2.5% of the firm. 
All other assessable professionals would 
be reported as other advisory personnel. 
The interim assessment would be 
calculated based on the sum of 
principal/supervisory personnel and 
other advisory personnel.* Because of 
the gross income threshold in the 
definition of assessable professional, 
municipal advisors that generate 
revenues of less than $10,000 in 
connection with their municipal 
advisory activities during the fiscal year 
typically would not have any assessable 
professionals to report for such fiscal 
year and therefore would not be 
required to pay the interim assessment.? 


The MSRB requests that the proposed 
rule change be made effective October 1, 
2011, which is the first day of the 
MSRB’s fiscal year. Municipal advisors 
would be required to submit completed 
Form A-—i1—Interim and to make 
payment of the interim assessment by 
November 30, 2011, based on - 
information for the period from October 
1, 2010 through September 30, 2011. If 
in any subsequent fiscal year the MSRB 
has not yet replaced the interim __ 
assessment with a permanent form of 
assessment as described above, 
municipal advisors would be required 
to submit completed Form A-11- . 
Interim and to make payment of the 
interim assessment by November 30 of 
such fiscal year based on information 
for the prior fiscal year. 


8 Proposed Form A—11~-Interim also would 
require that municipal advisors provide information 
about the number of personnel at the firm that are 
engaged solely in non-municipal advisory activities. 
This information would be used to better 
understand the extent to which municipal advisory 
activities represent only a portion of firms’ overall 
activities but would not be used to calculate the 
interim assessment. 

° All municipal advisors would be required to 
submit completed Form A—11-Interim, even if such 
municipal advisors have no assessable professionals 
to report. 


2. Statutory Basis 


The MSRB believes that the proposed 
rule change is consistent with Section 
15B(b)(2)(J) of the Securities Exchange 
Act of 1934, as amended (the “Exchange 
Act”), which provides that the MSRB’s 
rules shall: 


provide that each municipal securities 
broker, municipal securities dealer, and 
municipal advisor shall pay to the Board 
such reasonable fees and charges as may be 
necessary or appropriate to defray the costs 
and expenses of operating and administering 
the Board. 


In addition, Section 15B(b)(2)(L)(iv) of 
the Exchange Act requires that rules 
adopted by the MSRB: 


not impose a regulatory burden on small 
municipal advisors that is not necessary or 
appropriate in the public interest and for the 
protection of investors, municipal entities, 
and obligated persons, provided that there is 
robust protection of investors against fraud. 


The proposed rule change would 
establish an interim assessment on | 
municipal advisors that would help to 
defray a portion of the costs and 
expenses of operating and administering 
the MSRB’s regulatory and related 
activities in connection with municipal 
advisors until such time as a permanent 
assessment is established based on the 
planned MSRB municipal advisor study 
described above. Although the amounts 
raised through the interim assessment 
would not be sufficient to pay all on- 
going costs of regulation of municipal 
advisors and also would be insufficient 
to cover costs already incurred in 
connection with the regulation of 
municipal advisors since the MSRB 
commenced such regulatory activities 
on October 1, 2010, the MSRB believes 
that it is reasonable and appropriate to 
impose the interim assessment pending 
establishment of the final form of 
municipal advisor assessment. 

In approving a 2010 MSRB proposal 
to increase the MSRB’s transaction fee 
and to establish a new technology fee 
payable by brokers, dealers and 
municipal securities dealers,1° the 
Commission recognized ‘‘the concerns 
raised by some commenters that the 
increase in transaction fees and the new 
technology fee will be used to subsidize 
municipal advisor regulation” and 
noted that the MSRB had taken certain 
initial steps to assess municipal advisor 
fees 11 and expected to assess other fees 


10 See Exchange Act Release No. 63621 (File No. 
SR-MSRB-2010-10) (December 29, 2010) (the 
‘2010 Dealer Fee Order’’): 

11 See Exchange Act Release No. 63313 (File No. 
SR-MSRB-2010-14) (November 12, 2010) (the 
“2010 Municipal Advisor Fee Order’’). Municipal 
advisors pay an initial fee of $100 under MSRB 


. Rule A—12 and an annual fee of $500 under MSRB 


on municipal advisors as appropriate. 
Currently, under MSRB Rule A-13, 
brokers, dealers and municipal 
securities dealers pay an underwriting 
fee of $.03 per $1000 par value of 
municipal securities purchased in a 
primary offering (with certain 
exceptions), a transaction fee of $.01 per 
$1000 par value of sale transactions of 
municipal securities (with certain 
exceptions), and a technology fee of $1 
for each sale transaction of municipal 
securities, in addition to an initial fee of 
$100 under MSRB Rule A-12 and an 
annual fee of $500 under MSRB Rule A- 
14. For the MSRB fiscal year ended 
September 30, 2010, the underwriting 
fee generated $13,984,780 and the 
transaction fee generated $6,940,551.12 
The technology fee became effective on 


January 1, 2011 and therefore the MSRB 


did not generate any revenue from this 
fee for the MSRB fiscal year ended 
September 30, 2010.15 In addition, for 
the MSRB fiscal year ended September 
30, 2010, the initial fee generated $8,500 
and the annual fee generated 
$1,010,321. 

Municipal advisors do not pay the 
underwriting, transaction or technology 
fee described above. The payment of the 
initial fee became obligatory for 
municipal advisors on January 1, 2011 
and, as of July 22, 2011, approximately 
495 municipal advisors not previously 
registered with the MSRB have paid the 
initial fee in connection with registering 
with the MSRB as municipal advisors, 
generating approximately $49,500 from . 
these new municipal advisor 
registrants.14 The payment of the annual 
fee also became obligatory for municipal 
advisors on January 1, 2011 and, as of 
July 22, 2011, these newly registered 
municipal advisors have paid the 
annual fee in connection with their first 
year as registered municipal advisors in 
an aggregate amount of approximately 
$247,500. The MSRB expects that, 
together with the initial fee and annual 
fee, the proposed interim assessment 
payable by municipal advisors would 


Rule A-14, both amounts being equal to the annual 
and initial fees paid by brokers, dealers and 
municipal securities dealers under those rules. 

12 The amount of the transaction fee was 
increased from $.005 per $1000 par value of sale 
transactions to .01 per $1000 par value of sale 
transactions beginning January 1, 2011. The MSRB 
previously estimated that this increase in the 
transaction fee would generate an estimated $7 
million of additional revenue annually. See 2010 
Dealer Fee Order. 

13 The MSRB previously estimated that the new 
technology fee would generate an estimated $10 
million of revenue annually. See 2010 Dealer Fee 
Order. 

14 The amount generated from the initial fee is 
expected to be significantly lower in future years 
since such fee is payable by each municipal advisor 
only once upon initial registration with the MSRB. 
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generate well under 10 percent of the 
MSRB’s total annual revenue in the 
fiscal year beginning October 1, 2011.15 
Thus, the MSRB believes that the 
burden on municipal advisors of the 
proposed interim assessment would be 
reasonable and appropriate and would 
be relatively small compared to the 
burden of fees and assessments paid by 
brokers, dealers and municipal 

- securities dealers. 

The amount of the interim assessment 
payable by each municipal advisor firm 
would be dependent on the number of 
assessable professionals of the firm and 
therefore would result in lower 
assessments for smaller municipal 
advisor firms and would bear a 
reasonable relationship with the level of 
municipal advisory activities 
undertaken by each municipal advisor 
firm. In addition, as noted above, 
because of the gross income threshold in 
the definition of assessable professional, 
municipal advisors that generate 
revenues of less than $10,000 in 
connection with their municipal 
advisory activities during the fiscal year 
typically would not have any assessable 
professionals to report for such fiscal 
year and therefore would not be 
required to pay the interim assessment. 

Accordingly, the interim assessment 
would minimize the regulatory burden 
on small municipal advisors. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


_ The MSRB does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act since it 
would apply equally to all municipal 
advisors based on the number of 
assessable professionals of each firm. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received on the proposed 
rule change. 


II. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 45 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 


15 Approximately 185 brokers, dealers and 
municipal securities dealers previously registered 
with the MSRB as such have also registered with 
the MSRB as municipal advisors as of July 22, 2011 
and such firms also would be subject to the 
proposed interim assessment. 


longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve or disapprove 
such proposed rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 


comments@sec.gov. Please include File 
Number SR-MSRB-2011-08 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


All submissions should refer to File 


‘Number SR—MSRB-2011-08. This file 


number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Web site (http://www.sec.gov/rules/ 
sro.shtml). Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the. 
Commission and any person, other than 
those that may be withheld from the © 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for Web site viewing and 
printing in the Commission’s Public 
Reference Room, 100 F Street, NE., 
Washington, DC 20549, on official 
business days between the hours of 10 
a.m. and 3 p.m. Copies of such filing ~_ 
also will be available for inspection and 
copying at the MSRB’s offices. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 


you wish to make available publicly. All 
submissions should refer to File 
Number SR-MSRB-2011—08 and should 
be submitted on or before August 29, 


2011. 


For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.16 


Elizabeth M. Murphy, 

Secretary. 

[FR Doc. 2011-19992 Filed 8—5—11; 8:45 am] 
BILLING CODE 8011-01-P 


SOCIAL SECURITY ADMINISTRATION 


Agency Information Collection 
Activities: Proposed Request and 
Comment Request 


The Social Security Administration 
(SSA) publishes a list of information 
collection packages requiring clearance 
by the Office of Management and 
Budget (OMB) in compliance with 
Public Law 104-13, the Paperwork 
Reduction Act of 1995, effective October 
1, 1995. This notice includes revisions 
of OMB-approved information 
collections. 

SSA is soliciting comments on the 
accuracy of the agency’s burden 
estimate; the need for the information; 
its practical utility; ways to enhance its 
quality, utility, and clarity; and ways to 
minimize burden on respondents, 


including the use of automated 


collection techniques or other forms of 
information technology. Mail, e-mail, or 
fax your comments and 
recommendations on the information 
collection(s) to the OMB Desk Officer 
and SSA Reports Clearance Officer at 
the following addresses or fax numbers. 
(OMB), Office of Management and 

Budget, Attn: Desk Officer for SSA, 

Fax: 202-395-6974, E-mail address: 

OIRA_Submission@omb.eop.gov. 
(SSA), Social Security Administration, 

DCBFM, Attn: Reports Clearance . 

Officer, 1333 Annex Building, 6401 

Security Blvd., Baltimore, MD 21235, 

Fax: 410-965-6400, E-mail address: 

OPLM.RCO@ssa.gov. 

I. The information collection below is 
pending at SSA. SSA will submit it to 
OMB within 60 days from the date of 
this notice. To be sure we consider your 
comments, we must receive them no 
later than October 7, 2011. Individuals 
can obtain copies of the collection 
instrument by calling the SSA Reports 
Clearance Officer at 410-965-8783 or by 
writing to the above e-mail address. 

SSI Notice of Interim Assistance 
Reimbursement (IAR)—0960-0546. 


16 17 CFR 200.30—3(a)(12). 
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Section 1631(g) of the Social Security 
Act authorizes SSA to reimburse an IAR 
agency from an individual’s retroactive 
Supplemental Security Income (SSI) 
payment for assistance the IAR agency 
gave the individual while an SSI claim 
was pending or SSI payments were 
suspended or terminated. The State or 
local agency needs an IAR agreement 
with SSA to participate in the IAR 
program. The individual receiving the 
IAR payment signs an authorization 
form with an IAR agency to allow SSA 
to repay the IAR agency for funds paid 
in advance prior to SSA’s determination 
on the individual’s claim. The 
authorization represents the 
individual’s intent to file for SSI, if they 
did not file an application prior to SSA 
receiving the authorization. Agencies 
who wish to enter into an IAR 
agreement with SSA need to meet the 
following requirements: 


(a) Reporting Requirements—Each 
IAR agency agrees to: 

(1) Notify SSA of receipt of an 
authorization for initial claims or cases 
they are appealing, and submit a copy 
of the authorization either through a 
manual or electronic (e[AR) process; 

(2) Inform SSA of the amount of 
reimbursement; 

(3) Submit a written request for 
dispute resolution on a determination; 

(4) Notify SSA of interim assistance 
paid (using the SSA-8125 or the SSA— 
L8125-F6); 

(5) Inform SSA of any deceased 
claimants who participated in the IAR 
program; and 

(6) Review and sign an agreement 
with SSA. 

(b) Recordkeeping Requirements— 
The IAR agencies agree to retain all 
notices, agreements, authorizations, and 
accounting forms for the period defined 


REPORTING REQUIREMENTS 


in the IAR agreement for the purposes 
of SSA verifying transactions covered 
under the agreement. 

(c) Third Party Disclosure 
Requirements—Each participating [AR 
agency agrees to send written notices 
from the IAR agency to the recipient 
regarding payment amounts and appeal 
rights. 

(d) Periodic Review of Agency 
Accounting Process—The IAR agency 
makes the IAR accounting records of 
paid cases available for SSA review and 
verification. SSA conducts reviews 
either onsite or through the mail of the 
authorization forms, notices to the 
claimant, and accounting forms. Upon 
completion of the review, SSA provides 
a written report of findings to the IAR 
agency director. The respondents are 
State IAR officers. 

Type of Request: Revision of an OMB- 
approved information collection. 


Type of request 


Number of respondents 


(a) State notification of re- 
ceipt of authorization (Elec- 
tronic Process). 


11 States 


(b) State submission of copy | 27 States ........ 
of authorization (Manual 
Process). 

(c) State submission of 38 States ........ 


amount of IAR paid to re- 
cipients (using elAR). 

(d) State request for deter- 
mination—dispute resolu- 
tion. 

(e) State computation of reim- 
bursement due from SSA 
using paper Form SSA- 
L8125-F6. 

(f) State notification to SSA of 
deceased claimant. 


per year. 
38 States 
20 States 


(g) State reviewing/signing of 
IAR Agreement. 


38 States 


Average is about 2 States 


Average Estimated 
Frequency of response annual burden 
(minutes) (hours) 
Once per SSI claimant ......... 97,330 1,622 
Once per SSI claimant ......... 68,405 3 3,420 
Once per SSI claimant ......... 101,352 8 13,514 
2 30 1 
Once per SSI claimant ......... 1,524 30 762 
As needed when SSI claim- 40 10 
ant dies while claim is 
pending. 
Once during life of the IAR 38 720 456 
agreement. 


RECORDKEEPING REQUIREMENTS 


Type of request 


Number of respondents 


Frequency of response 


Number of responses 


Average Estimated 
burden per | annual burden 
response (hours) 


(minutes) 


(h) Maintenance of au- 38 States... 
thorization forms. 
(i) Maintenance of ac- 38 States oi. 


counting forms and no- 
tices. 


ant. 


One form per SSI claim- 


One set per SSI claimant 


165,735 (includes both 
denied and approved 


SSI claims). 


TOP 


8,287 


5,068 
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THIRD PARTY DISCLOSURE REQUIREMENTS 


Type of request 


Number of respondents 


Frequency of response 


Number of 
responses 


Average 
burden per 
response 
(minutes) 


Estimated 
annual burden 
(hours) 


(j) Written notice from State 
to recipient regarding 
amount of payment. 


Once per SSI claimant 


101,352 


11,824 


PERIODIC REVIEW OF AGENCY ACCOUNTING PROCESS 


- Type of request 


Number of respondents 


Frequency of response 


Number of 
responses 


Average 
burden per 
response 
(hours) 


Estimated 
annual burden 
(hours) 


(k) Retrieve and consolidate 

authorization and account- 
. ing forms. 

(!) Participate in periodic re- 
view. 

(m) Correct administrative 
and accounting discrep- 
ancies. 


12 States 


12 States 


6 States 


One set of forms per SSI 
claimant for review by SSA 
‘once every 2 to 3 years. 

For review by SSA once 
every 2 to 3 years. 

To correct errors discovered 
by SSA in periodic review. 


12 


12 
6 


36 


TOTAL ADMINISTRATIVE BURDEN 


Number of respondents 


Frequency of response 


Number of 
responses 


Average 
burden per 
response 


Estimated 
annual burden 
(hours) 


Total 38 States 


637,160 


45,216 


Il. SSA submitted the information 
collections below to OMB for clearance. 
Your comments regarding the- 
information collections would be most 
useful if OMB and SSA receive them 
within 30 days from the date of this 
publication. To be sure we consider 
your comments, we must receive them 
no later than September 7, 2011. 
Individuals can obtain copies of the 
OMB clearance packages by calling the 
SSA Reports Clearance Officer at 410— 
965-8783 or by writing to the above e- 
mail address. 

1. Letter to Landlord Requesting 
Rental Information—20 CFR 416.1130 
(b)—0960-0454. SSA uses Form SSA— 
L5061 to identify rental subsidy 
arrangements involving applicants for 
and recipients of SSI payments. SSA 
uses the information to determine an 
income value for these subsidies, 
eligibility for payments, and the correct 
amount payable. The respondents are 
landlords of SSI claimants. 

Type of Request: Revision of an OMB- 
approved information collection. 

Number of Respondents: 51,000. 

Frequency of Response: 1. 

Average Burden per Response: 10 
minutes. 

Estimated Annual Burden: 8,500 
hours. 

2. Background Disability Update 
Report—20 CFR 404.1589-.1595, 


416.988-.996—0960-0511. SSA 
periodically reviews current disability 
beneficiaries’ cases to determine if they 
should continue to receive disability 
payments. SSA uses Form SSA—455 to 
determine if: (1) There is enough 
evidence to warrant referring the case 
for a full medical continuing disability 
review (CDR); (2) the beneficiary’s 
impairment is unchanged or only 
slightly changed, precluding the need 
for a CDR; or (3) there are unresolved 
work-related issues. The respondents 
are recipients of Social Security 
disability benefits. 


Type of Request: Revision of an OMB- 
approved information collection. 

Number of Respondents: 1,100,000. 

Frequency of Response: 1. 

Average Burden per Response: 15 
minutes. 

Estimated Annual Burden: 275,000 
hours. 

Dated: August 3, 2011. 
Faye Lipsky, 
Reports Clearance Officer, Center for Reports 
Clearance, Social Security Administration. 
[FR Doc. 2011-20012 Filed 85-11; 8:45 am] 
BILLING CODE 4191-02-P 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Trade Policy Staff Committee; Public 
Comments on the Caribbean Basin 
Economic Recovery Act and the 
Caribbean Basin Trade Partnership 
Act: Report to Congress 


AGENCY: Office of the United States 


_ Trade Representative. 


ACTION: Notice and request for public 
comment. 


SUMMARY: The Trade Policy Staff 
Committee (TPSC) is seeking the views 
of interested parties on the operation of 
the Caribbean Basin Economic Recovery 
Act (CBERA), as amended by the 
Caribbean Basin Trade Partnership Act 
(CBTPA) (19 U.S.C. 2701 et seq.). 
Section 212(f) of the CBERA, as 
amended, requires the President to 
submit a report to Congress regarding 
the operatian of the CBERA and CBTPA 
(together commonly referred to as the 
Caribbean Basin Initiative, or CBI) on or 
before December 31, 2001, and every 
two years thereafter. The TPSC invites 
written comments concerning the 
operation of the CBI, including 
comments on the performance of each 
CBERA and CBTPA beneficiary country, 
as the case may be, under the criteria 
described in sections 212(b), 212(c), and 
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213(b)(5)(B) of the CBERA, as amended. 
- This information will be used in the 
preparation of a report to the U.S. 
Congress on the operation of the 
program. 

DATES: Public comments are due at 
USTR no later than 5 p.m., September 
16, 2011. 

FOR FURTHER INFORMATION CONTACT: Kent 
Shigetomi, Office of the Americas, 
Office of the United States Trade 
Representative, 600 17th Street, NW., 
Room 523, Washington, DC 20508. The 
telephone number is (202) 395-3412. 
SUPPLEMENTARY INFORMATION: Interested 
parties are invited to submit comments 
on any aspect of the program’s 
operation, including the performance of 
CBERA and CBTPA beneficiary 
countries, as the case may be, under the 
criteria described in sections 212(b), 
212(c), and 213(b)(5)(B) of the CBERA, 


as amended, and provided below. Other - 


issues to be examined in this report 
include: The CBI’s effect on the volume 
and composition of trade and 
investment between the United States 
and the Caribbean Basin beneficiary 
countries; and its effect on advancing 
U.S. trade policy goals as set forth in the 
CBTPA. The following countries are 
both CBERA and CBTPA beneficiary 
countries: Barbados, Belize, Guyana, 
Haiti, Jamaica, Panama, Saint Lucia, and 
Trinidad and Tobago. Antigua and 
Barbuda, Aruba, The Bahamas, British 
Virgin Islands, Dominica, Grenada, 
Montserrat, Saint Kitts and Nevis, Saint 
Vincent and the Grenadines currently 
receive benefits only under CBERA. The 
Dominican Republic, E] Salvador, 
Guatemala, Honduras, Nicaragua, and 
Costa Rica ceased to be designated as 
beneficiary countries when the 
Dominican Republic—Central 
America—United States Free Trade 
Agreement (CAFTA—DR) entered into 
force for each country. The CAFTA—DR 
entered into force for El Salvador on 
March 1, 2006; for Honduras on April 1, 
2006; for Nicaragua on April 1, 2006; for 
Guatemala on July 1, 2006; for the 
Dominican Republic on March 1, 2007; 
and for Costa Rica on January 1, 2009. 


Eligibility Criteria for CBTPA 
Beneficiary Countries (Section 
213(b)(5)(B) of CBERA) 


In determining whether to designate a 
country as a CBTPA beneficiary 
country, the President must take into 
account the criteria contained in 
sections 212(b) and (c) of CBERA, and 
other appropriate criteria, including the 
following: 

(1) Whether the beneficiary country 
‘ has demonstrated a commitment to 
undertake its obligations under the 


? 


World Trade Organization (WTO) on or 
ahead of schedule and participate in 
negotiations toward the completion of 
the Free Trade Area of the Americas 
(FTAA) or another free trade agreement. 

(2) The extent to which the country 
provides protection of intellectual 
property rights consistent with or 
greater than the protection afforded 
under the Agreement on Trade-Related 
Aspects of Intellectual Property Rights. 

3) The extent to which the country 
provides internationally recognized 
worker rights including— 

(I) The right of association; 

(II) The right to organize and bargain 
collectively; 

(II) A prohibition on the use of any 
form of forced or compulsory labor; 

(IV) A minimum age for the 
employment of children; and 

(V) Acceptable conditions of work 
with respect to minimum wages, hours 
of work, and occupational safety and 
health. 

(4) Whether the country has 
implemented its commitments to © 
eliminate the worst forms of child laber, 
as defined in Section 507(6) of the Trade 
Act of 1974, as amended. 

(5) The extent to which the country 
has met U.S. counter-narcotics ; 
certification criteria under the Foreign 
Assistance Act of 1961. 

(6) The extent to which the country 
has taken steps to become a party to and 
implement the Inter-American 
Convention Against Corruption. 

(7) The extent to which the country 
applies transparent, nondiscriminatory 
and competitive procedures in 
government procurement, and 
contributes to efforts in international 
fora to develop and implement rules on 
transparency in government 
procurement. 

Additionally, before a country can 
receive benefits under the CBTPA, the 
President must also determine that the 
country has satisfied the requirements 
of section 213(b)(4)(A)(ii) of CBERA (19 
U.S.C. 2703(b)(4)(A)(ii)) relating to the 
implementation of procedures and 
requirements similar in all material 
aspects to the relevant procedures and 
requirements contained in chapter 5 of 
the North American Free Trade 
Agreement. 

Requirements for Submissions. All 
comments must be submitted in English 
and must identify (on the first page of 
the submission) the subject matter of the 
comment as the “CBI Report to 
Congress.” In order to be assured of 
consideration, comments should be 
submitted by September 16, 2011. 

In order to ensure the timely receipt 
and consideration of comments, USTR 
strongly encourages commenters to 


make on-iine submissions, using the 
http://www.regulations.gov Web site. 
Comments should be submitted under 
the following docket: USTR-2011-0004. 
To find the docket, enter the docket 
number in the “Enter Keyword or ID” 
window at the http:// 
www.regulations.gov home page and 
click “Search.” The site will provide a 
search-results page listing all documents 
associated with this docket. Find a 
reference to this notice by selecting 
“Notices’” under “Document Type” on 
the search-results page, and click on the 
link entitled “Submit a Comment.” (For 
further information on using the 
www.regulations.gov Web site, please 
consult the resources provided on the 
Web site by clicking on the “Help” tab.) 

The http://www.regulations.gov Web 
site provides the option of making 
submissions by filling in a comments 
field, or by attaching a document. USTR 
prefers submissions to be provided in an 
attached document. If a document is 
attached, it is sufficient to type “See 
attached” in the “Type comment & 
Upload File” field. USTR prefers 
submissions in Microsoft Word (.doc) or 
Adobe Acrobat (.pdf). If the submission 
is in an application other than those 
two, please indicate the name of the 
application in the “Comments” field. 

For any comments submitted 
electronically containing business 
confidential information, the file name 
of the business confidential version 
should begin with the characters ““BC”’. 
The top of any page containing business 
confidential information must be clearly 
marked “Business Confidential’. Any 
person filing comments that contain 
business confidential information must 
also file in a separate submission a 
public version of the comments. The file 
name of the public version should begin 
with the character “P’’. The “BC” and 
“P”’ should be followed by the name of 
the person or entity submitting the 
comments. If a comment contains no 
business confidential information, the 
file name should begin with the 
character “‘P’’, followed by the name of 
the person or entity submitting the 
comment. 

Please do not attach separate cover 
letters to electronic submissions; rather, 
include any information that might 
appear in a cover letter in the comments 
themselves. Similarly, to the extent 
possible please include any exhibits, 
annexes, or other attachments in the 
same file as the submission itself, not as 
separate files. 


Public Inspection of Submissions 


Comments will be placed in the 
docket and open to public inspection 
pursuant to 15 CFR 2006.13, except 
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confidential business information 
exempt from public inspection in 
accordance with 15 CFR 2006.15. 
Comments may be viewed on the 
http://www.regulations.gov Web site by 
entering docket number USTR-2011-— 
0004 in the search field on the home 
page. 

USTR strorigly urges submitters to file 


comments through regulations.gov, if at - 


all possible. Any alternative 
arrangements must be made with Laura 
Newport in advance of transmitting a 
comment. Ms. Newport should be 
contacted at (202) 395-9666. General 
information concerning USTR is 
available at http://www.ustr.gov. 


Donald W. Eiss, 

Acting Chair, Trade Policy Staff Committee. 
{FR Doc. 2011-20039 Filed 8-5—11; 8:45 am] 
BILLING CODE 3190-w1-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Fund Availability Under VA’s Homeless 
Providers Grant and Per Diem Program 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 


SUMMARY: The Department of Veterans 
Affairs (VA) is announcing the 
availability of funds for currently 
operational fiscal year (FY) 2009 VA 
Grant and Per Diem Special Need Grant 
Recipients in conjunction with their 
collaborative VA Special Need partners 
and currently operational VA Grant and 
Per Diem Special Need Grant Recipients 
not involved with collaborative VA 
partners. All current VA Grant and Per 
Diem Special Need Grant recipients will 
have the opportunity to reapply for 
assistance under the Special Need Grant 
Component of VA’s Homeless Providers 
Grant and Per Diem Program. The focus 
of this Notice of Funding Availability 
(NOFA) is to encourage applicants to 
continue to deliver services to the 
homeless Special Need veteran 
population as outlined in their FY 2009 
Special Need grant application. This 
Notice contains information concerning 
the program, application process, and 
amount of funding available. 

DATES: An original signed and dated 
request for re-application letter (on 
agency letterhead) for assistance under 
the VA’s Homeless Providers Grant and 
Per Diem Program must be received in 
the Grant and Per Diem Program Office, 
by 4 p.m. Eastern Time on Thursday, 
August 25, 2011 (see re-application 
requirements below). Requests for re- 
application may not be sent by facsimile 
(Fax). In the interest of fairness to all 


competing applicants, this deadline is 
firm as to date and hour, and VA will 
treat as ineligible for consideration any 
request for re-application that is 
received after the deadline. Applicants 
should take this practice into account 
and make early submission of their 
material to avoid any risk of loss of 
eligibility brought about by 
unanticipated delays or other delivery- 
related problems. 

For a Copy of the Application 
Package: An application package is not 
needed for this NOFA. Applicants 
submitting a letter on their agency’s 
letterhead requesting re-application 
agree that VA shall use the applicant’s 
previously awarded FY 2009 Special 
Need grant application for scoring 
purposes (see re-application 
requirements in this NOFA). 

Submission of Application: An 
original and complete letter requesting 
re-application with project number (see 
re-application requirements in this 
NOFA) must be submitted to the 
following address: VA’s Homeless 
Providers Grant and Per Diem Program 
Office, 10770 North 46th Street, Suite 
C-200, Tampa, Florida 33617. Letters of 
re-application must be received in the 
Grant and Per Diem Program office by 
the re-application deadline. Any 
additional materials arriving separately 
will not be included in the re- 
application package for consideration. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Chelsea Watson, Deputy Director, VA’s 
Homeless Providers Grant and Per Diem 
Program, Department of Veterans 
Affairs, 10770 North 46th Street, Suite 
C-200, Tampa, Florida 33617; (toll-free) 
(877) 332-0334. 

SUPPLEMENTARY INFORMATION: This 
Notice announces the availability of 
funds for assistance under VA’s 
Homeless Providers Grant and Per Diem 
Program for FY 2009 operational Grant 
and Per Diem Special Need grant 
recipients. and their collaborative VA 
partners to obtain grant assistance with 
additional operational costs that would 
not otherwise be incurred but for the © 
fact that the recipient is providing 
supportive housing beds and services 


' for the Special Needs of the centers for 


the following homeless veteran © 
populations: 

Women, including women who have 
care of minor dependents; 

Frail elderly; 

Terminally ill; or 

Chronically mentally ill. 
Definitions of women and women who 
have care of minor dependents are self- 
defining. The population definitions of 
frail elderly, terminally ill, and 
chronically mentally ill are contained in 


38 CFR 61.1 Definitions. Eligible 
applicants should review these 
definitions to ensure their proposed 
populations meet the specific 
requirements. 

VA is pleased to issue this NOFA for 
the VA’s Homeless Providers Grant and 
Per Diem Program as a part of the effort 
to end homelessness among our nation’s 
veterans. Funding applied for under this 
Notice may be used for: The provision 
of service, operation, or personnel to 
facilitate the following with regard to 
the targeted group: 


Women, Including Women Who Have 
Care of Minor Dependents 


(1) Ensure transportation for women 
and their children, especially for health 
care and educational! needs; 

(2) Provide directly or offer referrals 
for adequate and safe child care; 

(3) Ensure children’s health care 
needs are met, especially age 
appropriate wellness visits and 
immunizations; and 

(4) Address safety and security issues 
including segregation procedures from 
other program participants if deemed 
appropriate. 


Frail Elderly 


(1) Ensure the safety of the residents 
in the facility to include preventing 
harm and exploitation; 

(2) Ensure opportunities to keep 
residents mentally and physically agile 
to the fullest extent through the 
incorporation of structured activities, 
physical activity, and plans for social 
engagement within the program and in 
the community; 

(3) Provide opportunities for 
participants to address life transitional 
issues and separation and/or loss issues; 

(4) Provide access to assistance 
devices such as walkers, grippers, or 
other devices necessary for optimal 
functioning; 

(5) Ensure adequate supervision, 
including supervision of medication 
and monitoring of medication 


_ compliance; and 


(6) Provide opportunities for 
participants either directly or through 
referral for other services particularly 
relevant for the frail elderly, including 
services or programs addressing - 
emotional, social, spiritual, and 
generative needs. 


Terminally Ill 


(1) Help participants address life- 
transition and life-end issues; 

(2) Ensure that participants are 
afforded timely access to hospice 
services; 

(3) Provide opportunities for 
participants to engage in “‘tasks of 
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dying,” or activities of “getting things in 
order” or other therapeutic actions that 
help resolve end of life issues and 
enable transition and closure; 

(4) Ensure adequate supervision 
including supervision of medication 
and monitoring of medication 
compliance; and 

(3) Provide opportunities for 
either directly or through 
referral for other services particularly 
relevant for terminally ill such as legal 
_ counsel and pain management. 


Chronically Mentally Il 


(1) Help participants join in and 
engage with the community; 

2) Facilitate reintegration with the 
community and provide services that 
may optimize reintegration such as life- 
skills education, recreational activities, 
and follow up case management; 

(3) Ensure that participants have 
opportunities and services for re- 
establishing relationships with family; 

(4) Ensure adequate supervision, 
including supervision of medication 
and monitoring of medication 
compliance; and 

(5) Provide opportunities for 
participants, either directly or through 
referral, to obtain other services 
particularly relevant for a chronically 
mentally ill population, such as 
vocational development, benefits 
management, fiduciary or money 
management services, medication 
compliance, and medication education. 

Through this NOFA, VA seeks to 
renew the FY 2009 previous grant and 
per diem Special Need providers and 
their VA collaborative partners in order 
to continue serving the Special Need 
veteran populations. 

No part of a Special Need grant may 
be used for any purpose that would 
significantly change the scope of the 
specific grant and per diem project for 
which a capital grant and per diem was 
awarded. As a part of the review 
process, VA will review the original 
project and subsequent approved 
program changes of the previous FY 
2009 Special Need applications to 
ensure significant scope changes have 
not occurred thereby displacing other 
homeless veteran populations. VA will 
not allow any changes under this 
renewal NOFA. 

Special Need funding may not be 
used for capital improvements or to 
purchase vans or real property. 
However, the leasing of vans or real 
property may be acceptable. Questions 
regarding acceptability should be 
directed to VA’s Grant and Per Diem 
Program Office at (877) 332-0334. 
Applicants may not receive Special 
Need Assistance to replace funds 


provided by any Federal, state or local 
government agency or program to assist 
homeless persons. 


Authority: Funding applied for under this 
Notice is authorized by the “Homeless 
Veterans Comprehensive Assistance Act of 
2001,” Public Law 107-95, § 5, codified as 
amended at title 38 U.S.C. 2011, 2012, 2013, 
2061, 2064. The program is implemented by 
the Final Rule codified at 38 CFR part 61.0. ~ 
The regulations can be found in their entirety 
in 38 CFR, Sec. 61.0 through 61.82. Funds 
made available under this Notice are subject 
to the requirements of those regulations. 


Allocation: Approximately $11 
million is available for current Grant 
and Per Diem Special Need grant 
projects. Funding will be for a period 
beginning on October 1, 2011 and 
ending.on September 30, 2013: 
Applicants are limited to a maximum 
award equal to their FY 2009 Special 
Need award plus a 5-percent increase. 
For example: $100,000 award in FY 
2009 would be $100,000 plus 5 percent 
or $105,000. Applicants should ensure 
their funding requests are based on this 
24-month period and should be 
approximately in line with prior 
expenditures. Based on Grant and Per 
Diem funding availability, 
approximately, $8 million is expected to 
be made available over the specified 
time (internally) for the current VA 
collaborative partners. The maximum 
award to each VA collaborative partner 
will follow the same methodology; 
limited to a maximum award equal to 
their FY 2009 Special Need award plus 
a ercent increase. 

e goal of this Notice is to ensure a 
of Special Need services to 
homeless veterans and their VA 
collaborative partners. 

It is important to be aware that VA 
places great emphasis on responsibility 
and accountability. VA has procedures 
in place to monitor services provided to 
homeless veterans and outcomes 
associated with the services provided in 
grant and per diem-funded programs. 
Applicants should be aware of the 
following: 

Potential applicants should take into 
consideration, ‘“‘Grant recipients that 
concurrently receive Special Needs and 
per diem payments shall not be paid 
more than 100 percent of the cost for the 
bed per day, product, operation, 
personnel, or service provided” (38 CFR 


_ 61.61(h)). Further, VA per diem 


payment is limited to the applicant’s 
cost of care per eligible veteran minus 
other sources of payments to the 
applicant for furnishing services to 


homeless veterans up to the per day rate 


VA pays for State Home Domiciliary 
care. Awardees will be required to 
support their request for Special Needs 


and per diem payments with adequate 
fiscal documentation as to program 
income and expenses. 

All awardees that are selected in 
response to this NOFA must meet the 
requirements of the current edition of 
the Life Safety Code of the National Fire 
Protection Association as it relates to 
their specific facility. Applicants should 
note that all facilities are to be protected 
throughout by an approved automatic 
sprinkler system unless a facility is 
specifically. exempted under the Life 
Safety Code. Applicants should make 
consideration of this when submitting 
their grant applications as no additional 
funds will be made available for capital 
improvements under this NOFA. 

Each grant awardee will have the VA 
liaison that was appointed for its 
corresponding grant and per diem 
program monitor services to ensure the 
Special Need grant is being met and will 
include at least an annual review of 
each program’s progress toward meeting 
internal goals and objectives in helping 
the. Special Need homeless veterans as 
identified in each applicant’s original 
Special Need application. Monitoring 
for all participants will include a review 
of the agency’s income and expenses as 
they relate to this project to ensure per 
diem and Special Need payments are 
accurate. 

VA will monitor the homeless Special 
Need participants and services provided 
by GPD recipients according to 
appropriate VA procedure. These 
monitoring procedures will be used to 
determine successful accomplishment 
of outcomes for each collaborative 
partnership. 

Funding Priorities: None. 

Agreement and Funding Actions: 
Conditionally selected applicants will 
complete a funding agreement with VA 
in accordance with 38 CFR 61.61 and 
provide any additional information as 
required by VA. Upon signature by the 
Secretary or designated representative, 
final selection will be completed. 

Funding for operational grant and per 
diem applicants that are finally selected 
will not exceed the period specified in 
this NOFA. A condition to obtain the 
Special Need Grant is for the applicant 
to maintain the original (grant or per 
diem) program for which the Special 
Need grant is sought. 

- Re-Application Requirements and 
Additional Information: A separate 
request for renewal letter is needed for 
each project number for which you are 
requesting Special Need Funding. In 
addition, current Special Need 
recipients should also list their Special 
Need Project number. A project number 
is the last two digits of the year funded, 
the sequence the application was 
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received, and the state abbreviation for 
the project location, (i.e., 09-325-MA 
would have been funded in the year 
2009, the 325th application received, 
and located in Massachusetts). If you do 
not know your project number. please 
call VA’s Grant and Per Diem Program 
Office at (877) 332-0334. 

The grant application requirements 
were specified and met in the original 
application package and need not be 
provided as the applicant agrees that, as 
a condition of funding under this 
NOFA, the grant recipient’s FY 2009 
Special Need grant application will be 
used. 

The following additional information 
is required by this NOFA. The renewal 
request must include: 

_ a. A letter from the renewal applicant 
on agency signed letterhead, stating the 
applicant agrees to the following: (1) 
That, as a condition of funding under 
this NOFA, the grant recipient’s FY 
2009 Special Need grant application 
will be used, (2) that the applicant will 
provide the services as outlined in the 
FY 2009 Special Need grant application, 
and (3) the applicant’s FY 2009 required 
forms and certifications still apply for 
the period of this award. 


b. If the FY 2009 Special Need grant 
was a collaborative project the renewal 
request must include an updated letter 
of commitment or an updated 
Memorandum of Agreement (MOA) 
from the VA collaborative partner, 
stating that the VA will continue to 
meet its objectives or provide its duties 
as outlined in the original MOA in FY 
2009. 

c. A complete new budget for the 
renewal applicant and collaborative 
partner with costs based on past costs 
incurred and the funding limitation of 
100 percent of their 2009 award plus 5 
percent per each Special Need FY 2009 
grant as stated in this NOFA. Renewal 
applicants should take into 
consideration the 24 month period of 
award when calculating and submitting 
their budget for this NOFA. 

d. A complete new budget for the VA 
collaborative partner with costs based 
on past costs incurred and the funding 
limitation of 100 percent of their 2009 
award plus 5 percent per each Special’ 
Need FY 2009 grant as stated in this 
NOFA. VA partners should take into 
consideration the 24 month period of 
award when calculating and submitting 
their budget for this NOFA (if there is 


no collaborative partner then only an 
applicant budget is needed). 


Applicants having questions with 
regard to the funding from previous 
Special Need awards should contact the 
Grant and Per Diem Program Office 
prior to application for this NOFA. 


Selections will be made based on 
criteria described in the FY 2009. 
application and additional information 
as specified in this NOFA. 


Applicants who are selected will be 
notified of any additional information 
needed to confirm or clarify information 
provided in the application. Applicants 
will then be notified of the deadline to 
submit such information. If an applicant 
is unable to meet any conditions for 
grant award within the specified time 
frame, VA reserves the right to not 
award funds and to use the funds 
available for other grant and per diem 
applicants. 


Dated: August 1, 2011. 
John R. Gingrich, 


_ Chief of Staff, Department of Veterans Affairs. 


[FR Doc. 2011-19948 Filed 8-5—11; 8:45 am] 
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